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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

ILYSE LONSBURY,
Plaintiff, Civil Action No. 5: 16-331-DCR
V.

KAREN N. WOODSand GEICO
INSURANCE COMPANY,

MEMORANDUM OPINION
AND ORDER
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Pending before the Court are dueling motiggarding the plaintiff's failure to meet a
Scheduling Order deadline. [Red Nos. 45, 46, 49] The plaintiff's deadline to disclose
expert witnesses (and theiritten reports), as required by BWR26(a)(2), was May 26, 2017.
[Record No. 30 at 12T he plaintiff did not submit her dikxsures until June 5, 2017. [Record
No. 47] On May 31, 2017, and June 2, 2018peetively, Defendant6EICO and Woods
filed separate but related motidiesexclude all expert proof bydtplaintiff. [Record Nos. 45
and 46] On June 5, 2017, togetlwith her disclosures, th@aintiff filed a motion for an
extension of time. [Record Nd9] For the reasons discusdsglow, the extension of time
will be granted and the tendants’ motions denied.

The defendants base their motions to exelad the prejudicial efict of receiving no
Rule 26(a)(2) disclosures from th&intiff. They argue that thglaintiff's failure to disclose
“deprives the defense of faiotice and opportunity to prepaaeneaningful defense” because,
among other things, it “requirése defense to purely speculasédout which portions of the
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plaintiff's “extensive medical histy and treatment” the plaintiff Wrely on at trial. [Record
No. 45 at 7] Defendant Woods argues that elvére plaintiff were toseek relief, “to grant
the Plaintiff an extension while holding the Dediants to the July 21st deadline would unfairly
and unduly prejudice the Defendants and tlabitity to properly prepre their defense.”
[Record No. 46 at 2]

Less than a week after the defense motwer filed, the plaintiff submitted her Rule
26(a)(2) disclosures, listing three of her tregipmysicians as well as a vocational expert, and
providing the vocational expert’s report. [Retdo. 47] Plaintiff's counsel simultaneously
filed a motion for an extensioof time in which she attribas the missed deadline to an
oversight in the transition to new case manageragstem. [Record N@9] Counsel for the
plaintiff asserts that she was on vacation weba became aware of the missed deadline
(tipped off only by GEICO’s motion), and madevery effort to promptly submit the
disclosures. If. at 1-2] The plaintiff requests thatetlCourt extend both the plaintiff's and
the defendants’ disclosure deadlines by elevers,dauch that her diksure will be deemed
timely, and the defendants will nbé prejudiced by the delayld[ at 2] The plaintiff points
out that the disclosure was made more ttvam weeks prior to a scheduled neutral expert
evaluation, that the discovery déad is nearly three months aw, and the trial is over eight
months away. Ifl. at 3] Therefore, there is adequate time to perform additional expert
discovery. [d]

In response to the plaintiff's extensiontohe motion, defendant GEICO argues that
the calendar error is pretextual, and the reasepldintiff did not have the disclosures timely
filed is simply because they wenet ready. [Record No. 50 2k GEICO attaches an e-mail
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from plaintiff's counsel’s staff suggesting ththe expert disclosures were already prepared
prior to the defense motions being filedd.] GEICO argues that thissertion was false, as
exhibited by the date on the vocational expert’s report (June 2, 20d4).GEICO suggest
that the diligence of the movant is the prignaonsideration for such an extension, and that
the plaintiff's actions show plain lack of diligence. Ifl. at 3]

Moreover, GEICO submits th#te June 5, 2017, disclasuprovided by the plaintiff
are defective under Rul26(a)(2)(B) and (C). Ifl. at 4] GEICO argues that the notice
“contain[s] numerous disclosures of opinidnsbe given by her treating physicians thegd
not contained in any of the medical recordeyided to date and goeyond the permissive
core of mere treatment and diagnosis..ld. it 4 (emphasis in original)]. Further, while the
vocational expert’s report reli@ the plaintiff's recent Soci&@ecurity disability award, the
plaintiff never produced supplemental res®regarding the disability awardd|at 5] Lastly,
GEICO argues that

[i]t is ... unreasonable to expectethdefense to suddgniscramble for a

vocational expert for a Plaintiff who —tiimow — was already a totally disabled

retiree and medically declared unablepgform any kind of work at all (part

time or otherwise) since 2012, simply besa Plaintiff [sic] chose to wait until

a week after the expert deadline to séml[sic] client to a new [sic] hired

expert.

[1d. at 6]

Defendant Woods incorporat€d€£ICO’s response and provides further arguments for

why the plaintiff's tardy disclosure is not In@less. [Record No. 51Woods points out that

no Social Security Administration record has ever been disclosed to the defendants evidencing

a determination that the motorhiele accident contributed the SSA'’s finding of disability.

-3-



[Id. at 2] Woods suggests that it is significmt the plaintiff retied from her employment
with the Lexington Fayette Urban County Goveent for purposes @pplying for disability,
years before the moteehicle accident. I§. at 3]

Woods also suggests that the doctors’ opinions as disclosed appear to contradict the
plaintiff's previous testimony and the physiciapsst assertions about the time at which
plaintiff became unable to workld] While Woods acknowledgehat the present motion is
notthe appropriate place to address the credimhityitnesses, she feels that the insufficiency
of the June 5, 2017, disclosures is unfairly prejadlito the defendants, which will undermine
their ability to prepare a defensdd.[at 4]

Replying to GEICO and Wosdthe plaintiff argues thaliscovery is ongoing and that
there are in fact thousands of pages in thegb&acurity records, wth have been requested
from SSA by multiple parties. [Record Nos. &id 53] The plaintifincludes an Appeals
Council decision linking the reconsichtion of the plaintiff's diability status to the motor
vehicle accident. [Record No. 55-1]

Turning back to the defendants’ motionexalude, the plaintiff argues that the delayed
disclosure is harmless under the test set fortthonve v. City of Akron, 801 F.3d 718, 747-48
(6th Cir. 2015). [Record Nos. Bhd 53] The plaintiff suggesisat the use of treating doctors
as experts was only natural, and that the usevotational expert wassily foreseeable given
the pleadings. [Record No. 523#] The plaintiff argues thahe defense had access to SSA
records and was aware of her iios regarding the motor vehickecident, i.e., that it was a

basis of the disability awardld] at 5 (citing deposition)]



Finally, the plaintiff argues that experipf is essential to hease and the delay will
not disrupt the trial. She argues that withouttheating physicians to testify as to causation,
she will not survive a Rule 56 motion, and withbet vocational expert, she cannot establish
damages. Ifl. at 5-6] Moreover, an eleven-daytension for both parties does not impede
the remainder of the Cats Scheduling Order.Id. at 6].

Under the Federal Rules of Civil Procedure,

[i]f a party fails to providenformation or identify avitness as required by Rule

26(a) or (e), the party is not alloweduse that information or witness to supply

evidence on a motion, at laearing, or at a trialunless the failure was

substantially justified or is harmless.
Fed. R. Civ. P. 37(c)(1) (emphasis added)is Banction is mandatory unless the offending
party provides a reasonable explanationti@ernon-compliance or thmistake was harmless.
Bessemer & Lake ErieRR. Co. v. Seaway Marine Transp., 596 F.3d 357, 37(th Cir. 2010).
A five-factor test is applied tdetermine whether the party’s @msion or late disclosure is
substantially justified or haress. The Court considers:

(1) the surprise to the party against whom the evidence would be offered; (2)

the ability of that party to cure the surprise; (3) the extent to which allowing the

evidence would disrupt the trial; (4) the importance of the evidence; and (5) the
nondisclosing party’s explanation for flure to disclose the evidence.
Howe v. City of Akron, 801 F.3d 718, 748 (6th Cir. 2015).

The court considers each factor in turnrstithe surprise to the defendants. As the

plaintiff rightly notes, it is hardly a surprisesatithe plaintiff would choge to disclose treating

physicians or a vocational expefbiven the nature dhe claims, such s#mony is necessary

to establish causation and damages. Weighs in favor oharmlessness.



The second factor is the ability of the defendto cure the surprise. The Court often
provides only a one month window betweer thlaintiff's and the defendant’'s expert
disclosure deadlines. Here, two months weowipged, meaning that thedeven-day delay left
the defendant with six weeks to prepare its oweet reports. Moreover, if the Court grants
a proportional extension of the defendant’s deadthmedefendant is fully able to cure. While
the delay does cabin the timetheutral expert had to prepareor to his June 20th evaluation,
he was nonetheless left with two full weeks.e®econd factor, therefore, weighs in favor of
harmlessness.

The third factor is the extent to which ttisclosure will disrupt the trial. Simply put,
an eleven-day delay has no impact on a trialcaleel some eight months away. This weighs
strongly towards a findg of harmlessness.

The fourth factor relates to the importancéhaf evidence. Expert testimony is vital to
the plaintiff's claim. In light of the plairffis pre-existing medical aadition, expert testimony
IS a must to prove causatiomdais necessary for a damagesghltion. In some sense, the
importance of the evidence cuts both ways, bseahe revelation of this evidence is also
crucially important to the defendants’ casee EQT Prod. Co. v. MagnumHunter Prod., Inc.,

No. 5:16-CV-150-JMH-REW, 201WL 2295906, at *5 (E.D. KyMay 25, 2017(“The more
important the proof, the greater the effect of preclusion, but also the greater the harm in tardy
disclosure.”). However, considered in lightleé length of the day, thfactor weighs in the
plaintiff's favor.

The fifth and final factor is the plaifits explanation for her failure to meet the
disclosure deadline. Plaintiff’'s counsel states bluntly that the failure was solely attributable to
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human error, related to a chargeer in case management sadte. But this is not a good
reason. However, there is agidence of dilatory motive ahe part of the plaintift. The fifth
factor weighs heavily against finding the delay tsblestantially justified, but is at best neutral
to the finding of harmlessness.

The plaintiff's reason fomissing the deadline is nat good one. However, the

importance of the evidence, togethvith the length of the delayeighs in favor of permitting
the tardy disclosure. None oftbther factors—surprise to thefeledants, their ability to cure,
and effect on the trial—are sufficiently weight{The factors simplyend themselves to the
task at the heart of Rule 37(c)(1): sepaatimonest,” harmless mistakes from the type of
‘underhanded gamesmanship’ that watsathe harsh remedy of exclusion.Bentley v.
Highlands Hosp. Corp., No. CV 15-97-ART-EBA, 2016 WI5867496, at *1QE.D. Ky. Oct.
6, 2016) (quotindlowe, 801 F.3d at 747, 749). Bgte their best efforts, the defendants have
not shown underhanded gamesmansimpghe part of the plaintiff.lt is difficult to see how
the plaintiff has gained any strategic advantagker tardy disclosure, and the record supports
a finding of harmlessness.

The defendants raise various other concexgarding the sufficiasy and propriety of

the plaintiff's June 5, 2017, disclosures ireithresponse to the pfdiff's motion for an

1 The defendants suggest that becausedhational expert had not yet completed her
evaluation of the plaintiff, this reason is clgapretextual. But no such logical inference can
be drawn. Without acute awaess of the upcoming deadlineeth is reason to believe that
an evaluation would have beaineady completed. MoreovergtBuggestion that the plaintiff
failed to disclose because she was simplyraatly, while possibleyould suggest extreme
recklessness on the part of ptéiis counsel. Theecord does not suppatich a conclusion.
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extension. These concerns are not includethenCourt’s balancing because they are not,
strictly speaking, relevant to the motions @esented to the Court. Notably, apart from
adopting and incorporating GEO’s motion to exclude, theasis for Woods’ motion to
exclude was the prejudice that would arise & @ourt granted the pliff an extension but
did not permit a proportional extension for the defnts. That is the issue before the Court,
not the propriety of the tardy disclosure. Thé&ddants request that the Court consider their
motions to excluderior to adjudicating the motion for an &xsion of time. However, the
sole basis for the motions to exclude is thesad deadline. The Court denies the invitation
to consider as a basis foretldefendants’ motions to excludew arguments raised only in
response to a separaetion and in reply.

Some final points bear noting. The notiiat GEICO must “suddenly scramble” to
find a vocational expert is not Weaken. [Record No. 50 at 6As the plaintiff points out,
impairment of her ability to eaiis alleged in her state courtraplaint. [Record No. 52 at 4]
Further, GEICO’s suggestion thaintil now [the plaintiff] was already a totally disabled
retiree and medically declared unable to @erf any kind of work at all (part time or
otherwise) since 2012” is a nisrargument, and not relevant here. Likewise, the plaintiff
inappropriately suggests thiae Court’s previous ruling (“lenience”) permitting an amended
notice of removal should bear on the Court’s adgrstion of the present motion. [Record No.
49-1 at 3] The Court’s past ruling on a distilegial issue has no relevanbere. The role of
the courts is sometimes analogized to that of umpires aneesfe But the Court does not
render decisions for the purmosf “evening-up” the score.

Being sufficiently advised, it is hereby
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ORDERED as follows:

1). Defendant GEICO’s Motion to ExcladAll Expert Proof by Plaintiff [Record
No. 45] isDENIED.

2) Defendant Karen Woods’ Motion tExclude All Expert Proof by Plaintiff
[Record No. 46] iDENIED.

3) Plaintiff Ilyse Lonsbury’s Motion toExtend Expert Disclosure Deadlines
[Record No. 49] iISRANTED.

4) Plaintiff llyse Lonsbury’s Rul@6(a)(2) Disclosures filed on June 5, 2017,
[Record No. 47] arEEEMED TIMELY.

5) The deadline established in Paragraph 2 of the Court’'s Scheduling Order
[Record No. 30] for the defendants’ R@6(a)(2) disclosures is extendedAtogust 1, 2017.

This 26" day of June, 2017.

Signed By:
" Danny C. Reeves (K
United States District Judge




