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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

DUKE’'S ROOFING AND EXTERIOR
CONSTRUCTION, LLC,

)
)
)
Plaintiff / Counterclaim Defendant,)
V.

LEXIS COATINGS, LLC, No. 5:16-CV-432-REW

Defendant / Counterclaim Plaintiff
[ Third Party Plaintiff, OPINION & ORDER
V.

SHERMAN-CARTER-BARNHART

)
)
)
)
)
)
)
)
)
)
ARCHITECTS, PLLC, )
)
)

Third Party Defendant.
ok kkk Ak ok

Lexis Coatings, LLC (Lexis), seel®immary judgment on all claims Duke’s
Roofing and Exterior Constrtion, LLC (Duke’s), asserted amst it, as well as on its
own Counterclaim. DE #41 (Motion). Thenatter is fully briefed and ripe for
considerationSeeDE ##49, 50. For the following reasons, the C&RANTS DE #41.
Lexis faces no liability, on this record, foretitbotched roof recoating job, and Duke’s is
liable to Lexis for unpaid invoices.
l. BACKGROUND

In mid-2014, Duke’s, a roofing contractomgreed to recoat the Clark County

middle school’s root. The Project was “to put a coatinger the top of the th[e existing]

1 Mirroring the parties’ practicahe Court refers to thisndeavor as the “Project.”

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kyedce/5:2016cv00432/81715/
https://docs.justia.com/cases/federal/district-courts/kentucky/kyedce/5:2016cv00432/81715/51/
https://dockets.justia.com/

Kynar metal coating.” DE #41-2, at 4 (Depold). Lexis, for its pa, manufactures and
sells roofing products, including the cowj(s) at issue—EnergyGuard Water-Based
Acrylic Coating and EnergyMax Acrylic Elastomeric Roof Coating. By September 2015,
the recoating efforts ended up being, foripatar reasons, “not acceptable.” DE #41-24.
This case is primarily about allogag responsibility for that failure.

I. STANDARD

A court “shall grant summary judgment tiie movant shows that there is no
genuine dispute as to any maaé¢fiact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a). A reviewingurt must construe the evidence and draw all
reasonable inferences from the underlyifagts in favor of the nonmoving party.
Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp106 S. Ct. 1348, 1356 (1986);
Lindsay v. Yates578 F.3d 407, 414 (6th Cir. 2009). Additionally, the court may not
“weigh the evidence and determine the trafhthe matter” at the summary judgment
stage Anderson v. Liberty Lobby, Incl06 S. Ct. 2505, 2511 (1986).

The burden of establishingéghabsence of a genuinesplute of material fact
initially rests with the moving partyCelotex Corp. v. Catrettl06 S. Ct. 2548, 2553
(1986) (requiring the moving p& to set forth “the basifr its motion, and identify([]
those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if anywhich it believes demonstrate an absence of a
genuine issue of material fact’kindsay 578 F.3d at 414 (“The party moving for
summary judgment bears the iaitburden of showing that ¢ne is no material issue in
dispute.”). If the moving party meets its bungdéhe burden then shifts to the nonmoving

party to produce “specific facts” showing a “genuine issue” for @alotex Corp.106.



S. Ct. at 2253Bass v. Robinsorl67 F.3d 1041, 1044 (6th Cir. 1999). However, “Rule
56(c) mandates the entry of summary judgment against a party who fails to make a
showing sufficient to establish the existenceanfelement essential to that party’s case,
and on which that party will bear the burden of proof at triaefotex Corp.106 S. Ct.

at 2552.

If the movant bears the burden of persoast trial, “that party must support its
motion with credible evideneeusing any of the materials esified in Rule 56(c)—that
would entitle it to a directed verdid not controverted at trial.Id. at 2557 (Brennan, J.,
dissenting) (citation omittedsee also Arnett v. Myer&81 F.3d 552, 561 (6th Cir. 2002)
(noting that, when the movant also bears libeden of persuasioat trial, the moving
party’s initial summary judgment burden is gher in that it must siw that the record
contains evidence satisfying the burden pafrsuasion and that the evidence is so
powerful that no reasonable jury would beefrto disbelieve it” (citation and internal
guotation marks omitted))see also Celotex Corpl06 S. Ct. at 2557 (Brennan, J.,
dissenting) (“If the burden of psuasion at trial would be on tm®n-movingparty, the
party moving for summary judgment may satiRiyle 56’s burden of production in either
of two ways. First, the mong party may submit affirmative evidence that negates an
essential element of the nonmoving partclaim. Second, the moving party may
demonstrate to the Court that the nonmovindyfmevidence is insufficient to establish
an essential element of the nonmovingyartlaim.” (emphasis in original)).

A fact is “material” if the underlying sutamtive law identifies th fact as critical.
Anderson 106 S. Ct. at 2510. Thus, “[o]nly dispstover facts that might affect the

outcome of the suit under the governing lavl piioperly precludghe entry of summary



judgment. Factual disputes that are ival® or unnecessary will not be counteldl” A
“genuine” issue exists if “there is suffait evidence favoring the nonmoving party for a
jury to return a verdict for that partyld. at 2511;Matsushita Elec. Indus. Cadl06 S. Ct.
at 1356 (“Where the record takas a whole could not lead aiomal trier of fact to find
for the non-moving party, there is no ‘genuissue for trial.””) (citation omitted). Such
evidence must be suitable fadmission into evidence at tridalt Lick Bancorp v. FDIC
187 F. App’x 428, 444-45 (6th Cir. 2006).
[I. ANALYSIS

A. Duke’s Complaint

To begin, Duke’s, in DE #49 (Response), made no argument as to, and thus
abandoned, Counts 1, 3, and 4 of its Complaint (DE?#Ihe Sixth Circuit's
“jurisprudence on abandonment of claims dear: a plaintiff is deemed to have
abandoned a claim when a pi@fif fails to address itin response to a motion for
summary judgment.Brown v. VHS of Mich., Inc545 F. App’x 368, 372 (6th Cir. 2013)
(collecting cases). The Court therefore “propeitcline[s] to consier the merits of” and
grants summary judgment on Counts 1aB8d 4 “because [Duke’s] failed to address
[them] in . . . [its] response tthe summary judgment motion[.Ficks v. Concorde
Career College 449 F. App’x 484, 487 (6th Cir. 2011) (citindarper v. Vigilant Ins.
Co, 433 F.3d 521, 528 (7th Cir. 2005) (“Accardly, because Harper failed to properly

present the issue to the district courtresponse to Vigilant's motion for summary

2 Section 1I.A of the Response merelgntests Lexis’s reaulg of two reportsSeeDE
#49, at 5-7. Section I1.B addresses “implied warranti€sé idat 7-9. Duke’s nowhere
argues concerning breacbf contract, negligence, or indemnity. The Amended
Complaint, DE #25, merely addressed deficieadn the diversity allegations; it did not
alter the substance of the clairBgeDE #19 (Minute Entry Order).



judgment, that issue is waived.”)) (affirmisgmmary judgment grams to the unargued
claims); Clark v. City of Dublin 178 F. App’x 522, 524-25 (6th Cir. 2006) (same
principle); Conner v. Hardee’s Food Sys., In65 F. App’x 19, 24-25 (6th Cir. 2003)
(same);see also Campbell v. NajliNo. 2:10-cv-1129, 2012 WL 4513722, at *12 (S.D.
Ohio Oct. 1, 2012) (collecting cases). Accoghyn of the claims in Duke’s Complaint,
the Court evaluates Count 2, lédxk“Breach of Warranty,” alone.

Count 2 alleges that “Lexis expressly and impliedly warranted that its roof coating
material would meet the requirements statedhe specifications for the Project, and
would be fit for the particular purpose aseimded for use by Duke’s in performing its
contract[.]” DE #1, at 1 20. Per Duke’s, tHenergyGuard Water-Based Acrylic Coating
furnished by Lexis failed to comply with the requirements contained in the specifications
for the Project and was not fit for the particular purpose as intended for use by Duke’s in
performing its contract[.]ld. at § 21. Duke’s calls this a “breach by Lexis of its express
and implied warranty[.]1d. at § 22. Lexis denies liabilitgn Count 2. DE #4 (Answer),
at 11 17-20.

Any express warranty claimplainly fails. In this ontext, KRS 355.2-313, of the
Kentucky UCC, governdAn express warranty requiresattthe warranty particularsé.,
the “affirmation of fact or promise” or th&escription”) be partof the basis of the
parties’ bargainSeeKRS 355.2-313(1)(a)-(b). Here, Dukeasserts that Lexis warranted
that it would meet the Owner’s specificatior®ee DE #1, at { 10-11 (describing

warranty as Lexis’s promise that the cogtiwould “comply[] in all respects to the

3 The parties agree that sulvgtee Kentucky law applies in ighdiversity case; the Court,
accordingly, undertakes no indepkent choice-of-law analysi§&ahafer v. Ford Motor
Co,, 328 F.3d 859, 861 (6th Cir. 2003). The partdso agree that the Kentucky UCC is
validly in play as tdhis transaction in goods.



specifications provided by th@wner for the Project.”)id. (claiming Lexis “failed to
comply with the specifications for the Prdjgc Lexis flatly denies seeing any Project
specifications at the time of contract fation. DE #8, at  11. The record contains no
proof to indicate that Lexis knew of, saw, agreed to any such specifications. DE #41-
29, at Answers 10 & 11. Indeed, the coating Dsikeirchased is not one the specs even
contemplated. As such, the Owner’s specifmes could not have been a part of the
parties’ agreement. If the Owner’s specs tre warranty basis and Lexis never saw or
agreed to them, thers no express warrantee alsdE #41-29 (Duke’s agreeing there
was no written warranty: “the promised manty was not obtained”). While arguably
also abandoned in the briefing, and thus suleaismissal on that basis, there is no
triable express warranty claim.

Duke’s endeavors to pin imptlewarranty claims on KRS 355.2-314 & 355.2-
315. SeeDE #49, at 7-9. The Court rejecise KRS 355.2-314 implied warranty of
merchantability theory because itnist a claim Duke’s Complaint make3ee Desparois
v. Perrysburg Exempted Village Sch. Dig55 F. App’x 659, 665-66 (6th Cir. 2012)
(rejecting the notion that a plaiffiis “entitled to liberal conguction of [its] complaint to
include new theory raised for firsine at summary judgment stageTycker v. Union of
Needletrades, Indus. & Textile Employ,eé87 F.3d 784, 788 (6th Cir. 2005) (“A non-
moving party plaintiff may not raise a new légkim for the first time in response to the
opposing party’s summary judgment motion.” (citing many cases for this proposition));
Priddy v. Edelman883 F.2d 438, 446 (6th Cir. 1989) (‘#arty is not entitled to wait

until the discovery cutoff date has passad a motion for summary judgment has been



filed on the basis of aims asserted in the original complaint before introducing entirely
different legal theories][.]").

Complaint I 20 limited the relevant claim to an argument that Lexis “impliedly
warranted that its roof coating teaal would meet the requiremenssated in the
specifications for the Project,and would be fit for the particular purpose intended
for use by Duke’q§.]” DE #1, at 20 (emphasis added). That language evokes only an
implied warranty of fithess for a parti@ul purpose, not an implied warranty of
merchantability. Similarly, 1 1-18, which Count 2 incorporates by reference, say nothing
about an implied warranty of merchantailid complaint, simply put, must “give the
defendant fair notice of the claim and its supporting fadtacker 407 F.3d at 788, and
Duke’s Complaint did not do so, as to this new, distinct thedofyDE #41-1, at 15-18
(Lexis not arguing (notknowing to argue) concerningn implied warranty of
merchantability). Duke’s does not contest this.

As to the second (actually pleaded) category,

Where the seller at the time abntracting has reason to know any

particular purpose for which the goodee required anthat the buyer is

relying on the seller’s skill or judgment to select or furnish suitable goods,

there is . . . an implied warrantyaththe goods shall be fit for such

purpose.

KRS 355.2-315. Duke’s entire substantive argoihregarding an implied warranty of
fitness for a particular ppose is in one paragrapbeeDE #49, at 8-9. The theory is that
Duke’s relied “on the expertise of Lexis fiarnish a product that would, when applied,
coat the roof in a Shamrock Green coldd.”at 9. “A jury could,”Duke’s asserts, “find

that Lexis breached its warranty by failitg provide goods which would provide a

uniform color coating afteapplication by Duke’s.1d.



As the text of KRS 355.315 indicates, the “existencé an implied warranty of
fitness for a particular purposedentingent on two general factirst, the seller must be
aware at the time of contracting of a part&ypurpose for which the buyer intends to use
the goods. Second, the buyer must rely on the seller's skill or judgment to select or
furnish goods suitable for that particular purpogtrite Bros. Co. v. Phil. Gear Corp.
649 F.2d 416, 423 (6th Cir. 198Kge also, e.gSmart & Assocs., LLC v. Indep. Liquor
(NZ) Ltd, 226 F. Supp. 3d 828, 851 (W.D. Ky. 2016) (sarm)l Harvester Co. of Am.

v. Bean 169 S.W. 549, 550 (Ky. 1914) (same principlésgram v. Oasis Investments,
LLC, No. 5:16-CV-206-TBR, 2017 WL 65083, at *4 (W.D. K. Dec. 19, 2017)

(calling these prongs “the twelements of implied warrantgf fithess for a particular

purpose”).

The theory stumbles off the startingptk: Duke’s points to (and the Court sees)
no evidence that Lexis was aware of anyipaldr purpose for which Duke’s intended to
use the coating. Quite to the contrary, DuKeissurprisingly) says it intended to use the
Shamrock Green roof coating to coat tioof Shamrock Green. DE #49, at &6g also,
e.g, DE ##41-29, at 7-9; 41-7, at 6. Coatingoafris an ordinary, common use of roof
coating, not a particular onBuke’s points to no proof thatexis was aware, during the
pertinent period, of relevant particularitiestlis roof or product usage (at least none that
Duke’s identified in the briefing)—for exnple, that the roof was Kynar-coat&ee, e.g.
DE ##41-10, at 7 (Alexander Cua, of Lekiat some point post-80/15: “I never knew
this job was Kynar until | spoke to you yestay.”); 12, at 25 (Duke’s admitting that

“no request for the specifications for theoject was ever received from [Lexis] during

4 The record indicates that Cua is “Lexissle member,” DE #25, &t 2, and a (or the)
Lexis “salesperson See, e.g.DE #8-6, at 2.



the extended time period during which both Delkand [Lexis] were collaborating in an
effort to resolve the issues” (emphasis oged)); 41-3 (Specifid®ons, not mentioning
Kynar); 41-2, at4 (Depo. pp. 13-15)id. at 8 (Depo. p. 32)confirming that the
Specifications do not “reflect[] that the rooftte coated had been previously coated with
Kynar”); id. at 9 (Depo. p. 34); 41-4t 3 (Depo. p. 10)d. at 10 (Depo. pp. 39-40); 41-7,
at 2, 6; 41-25, at 10 (deduing reasons that knowledgef Kynar involvement is
important). “A plaintiff who seeks taecover under [KRS] 355.2-315 based upon a defect
in a product must show more than that pgeduct was used for its ordinary purpose.”
Smart & Assocs226 F. Supp. 3d at 851. Duke’s, as described, shows no suchSang.
also, e.g.Dalton v. Animas Corp913 F. Supp. 2d 370, 378 (W.D. Ky. 2012) (holding
that a claim of “an implied warranty of fiteg for a particular purpedails because Mrs.
Dalton’s use of the 2020 Pump was not peculiar’ and because she “used the 2020 Pump
for its ordinary purpose”)Smart & Assocs.226 F. Supp. 3d at 851 (“Nothing in the
record indicates that the twistee shots dmfdDefendants were to be used for anything
other than their ordinarngurpose—consumption by dtlbeverage-drinkers.”).

To that point, Duke’s identified—and éhCourt sees—no evidence that Lexis
“adapted” its product to a “partitar use” Duke’s informed it ofSee Beanl69 S.W. at
550. Lexis simply provided Duke’s a pricpiote and then, per Duke’s independent
ordering decision, supplied the nonspkreal coating ordered. Again, the Duke’s
argument is quite limited, boiling down to a maotithat it “was relying on the expertise of
Lexis to furnish a product thatould, when applied, coat the roof a Shamrock Green
color.” DE #49, at 9 (faulting Lexis for allegsdtfailing to provide goods which would

providea uniform color coatin) (emphases added). One of many problems for Duke’s,



as to this theory, is that undeniably knew Lexis couldot guarantee Shamrock Green
color consistency. Lexis, via Cua, explicitly wadhDuke’s that the “green color is not an
easy color to match” and that'is possible that this [a subguent] batch wont [sic] be an
exact match to the first one we sent.” DE #4l-at 1. Lexis even I Duke’s that “the
pigments are all special order[If}. Duke’s continued the k&tionship nevertheless.

More importantly, as to the implied wantg claim, Duke’s presents no evidence
that Lexis was aware of arparticular purposeassociated with the Shamrock Green
color. Cf. Jenkins Brick Co. v. Waldrpf84 So.2d 117, 118-19 (Ala. 1980) (no implied
warranty of fitness for a particular purposegarding “brick coloation variations”);
Lamagna v. Montauk Rug & Carpet81 N.Y.S.2d 625, No. 2002-1724 SC, 2003 WL
23156725, at *1 (Sup. Ct. Nov. 21, 2003) (table) implied warranty of fitness for a
particular purpose when a water leak “caused of the two colors of the carpeting to
run,” although Defendant knewdtcarpet “was to be used [Rlaintiffs’] basement and
that a dehumidifier and air conditioning egpuient were located there”). This is not a
case involving “a tailored use of . specific goods known to tiseller rather than . . . an
ordinary characteristic auitability common to goodsf that general type.See Golden
v. Den-Mat Corp.276 P.3d 773, 799-800 (Kan. Ct. App12) (holding there was a jury
guestion concerning an implied warranty oféis for a particular purpose when Plaintiff
“discussed her desire for very white t€et“Golden made clear a specific need she
wanted the veneers to satisfy and soughtrafftion from Dr. Gill the Cerinate veneers
would work.”). This case isinlike “a buyer of shoes infofing] the seller he or she
intends to go mountain climbing and elicit[inthle seller’'s help irselecting appropriate

footwear,” or a buyer informing a seller of haasire for “strikingly white teeth, even if

10



some people . . . might find them unnatwratl unflattering” and #hseller guaranteeing
“that porcelain dental appliances do not discolor or st&e€ idat 799. If, on the other
hand, as here, “a purchaser bways article which can berdinarily obtained upon the
market, and without informing ¢hseller as to the pecular use which is expected to be
made of it, and when the purchaser is ondiynwacquainted with the character of work
performed by such article, there will be nopirad warranty of the fitness of the thing
purchased.'Glover Mach. Works v. Cooke-Jellico Coal Cd91 S.W. 516, 518 (Ky.
1917). There is no mention of Shamrock Gremna particular des for precise color
uniformity, in the Project SpecificationSeeDE #41-3, at 2 (“ColorTint finish coat
color to match owner’s existing metal roof finish color)g, id. at 4 (expressing an
overall concern with avoiding fisufficient dry mil thickness”).

Further, as to the coloration, Duke’s dagot establish that it “rel[ied] upon the
skill and know-how of [Lexis] irfthe] selection of the product&gric. Servs. Ass’n, Inc.
v. Ferry-Morse Seed Co., In®51 F.2d 1057, 1065 (6th Cit977). To the contrary, the
proof indicates, quitdogically, thatother actorschose Shamrock Green; Lexis, the
product supplier, did noGeeDE ##41-11 (Duke’s informing Lexis, “They changed the
color to green, but have not given us theilocgelection as of yet.”); 41-14 (“The owner
informed me this morning that they have chosen sample #2.”); 41-18 (Duke’s: “We need
to order . . . 90 buckets of color Shamréteen[.]”); 49-4 (Email indicating that Duke’s

“forward[ed]” “the color selection” to Lexs). Quite simply, “there is no such implied
warranty . . . when the buyer exercises his gwagment in the selection of the goods|.]”
Halterman v. Louisville Bridge & Iron Cp.254 S.W.2d 493, 494 (Ky. 1953). In

Kentucky, a “buyer is considerdis own best judge when le&ercises his own judgment

11



in the selection of goods, aride law in such instances @ not impose any obligation
upon the seller to exercise his judgment for thfathe buyer as to the suitability of the
goods purchasedld. at 494-95 (“[A]cting upon his own desires, [a buyer] takes his own
chances as to the fitness of the articled ahould not be permitted to complain of the
seller who has supplied him withe very thing he sought.”).

Even if Duke’s succeeded in framingttisis a warranted particular purpose, the
Court sees the record as wholly one-sidethercoloration claim. As noted, Lexis alerted
Duke’s that ordering the color in differel@tches might mean an imperfect match, order
to order. Lexis’s expert indates such variation is typidaetween special-ordered tinted
coatings.SeeDE #41-26, at 2 (“Based on my exparce it is common for the color of
coating to vary from batch to batch. Tintedatings should be ordered in one batch to
avoid variations in color. This practidge very common and accepted in the roofing
industry.”). The expert, unoppasealso specifically blamedpplication and preparation
for the performance issueSee id.(“Based on my experience, it is my opinion to a
degree of reasonable certainty that the mostylikause for the coating to differ in color
from panel to panel, is due to the fact tbake’s used an incorregrimer, failed to use
any primer, or used different color primeefore applying the top coat coating.”).
Although there may be some factual disputes aer, temperature at application, there
iS no question on several key matters, disaisgdength in this Opinion. Thus, Duke’s
ordered a product not in spec relative toRineject and did not consult with Lexis about
coating the Kynar-covered roof. Although theesifications required Duke’s to consult
with the manufacturer and meet with thenufacturer on site, Gke’s did not fulfill

those requirements. Further, the specs callea foarticular type of coating, but Duke’s

12



on its own ordered a differemtexis product. The specsliem for use of a specified
primer; Duke’s used a base coat, rather ti@nrequisite primeign a significant part of
the roof. Lexis’s expert, again unopposed, poiritethose installation choices as leading
to coating failuré.

Further, there is uncontradicted objective proof in the record, relating to coating
thickness, that shows defaults in proper applicat®eeDE #41-25, at 10-11 (“The
coating installed was not installed perethmanufacturer's specifications or the
specifications provided by Sherman CarterrBart[.]”; “The coating thickness varies
drastically. . . . This installation appsanot meet [sic] SCB specifications.ij}. at 9
(noting areas undersprayed “where the existing finish is exposed™at 11 (noting
measurements showing coverage thicknesobapec). Indeed, the Board’s consultant,
again without opposition in this record, detered that the roof coating had failed and
could not be curedSee id.at 35 (“The elastomeric coating on the metal roof system
cannot be repaired or recoatd. Thus, even if there wer@ problem with Lexis’s color
performance, that cosmetic problem would not matter given the need to correct the

foundational issues introducewy Duke’s in its mis-seld¢ion of the proper coating,

> The Court does not view the Oliver Affivit (DE #49-10) and Specialty Coatings
report (DE #49-9) as foreclosing summary judgmdiite Oliver Affidavit is suspect
given the meteorological and dedry date / applidéon data in the record and given the
objective measurements regarding overspragderspray. However, the Court does not
weigh credibility or make its decision basenl the temperature questions. Those discrete
topics are ultimately not matatito resolution of the casas discussed throughout this
Opinion. Further, although the Specialty Coatings report alleges “severe” color variation,
it does not address any of the applicatioriaisimns or facts raised elsewhere in the
record. Perhaps Specialty Coatings caditts Armstrong on color variability, but
Specialty Coatings does not link any criticismncoating failure and does not account for
the myriad other issues laad to judgment against Dulsee The Specialty Coatings
report, even if credited, has meaterial impact on the Court’s warranty analysis, for the
reasons discussed in this Opinion.

13



failure to prime (per the specs), and failtmeconsult with the manufacturer about the
suitability of the product for this applicati. Lexis has the only expert proof on the topic
of failure, and there is nothing in the red¢do suggest thatexis’s product was the
problem behind Project failure.

Lexis, on this record and per this an@yslid not impliedlywarrant its product as
fit for a particular purpose. There is no jury question on this claim. Based on this
sequential evaluation, the Court grants kesummary judgment on all claims Duke’s
asserted againstSit.

B. Lexis’s Counterclaim

Lexis also seeks summary judgment itsh Counterclaim. DE #41-1, at 23-25.
Duke’s did not opposé. SeeDE #50 (Reply), a2 (“Duke’s also failed to raise any
defense in opposition to Lexis’[s] motionrfsummary judgment on itounterclaim[.]”).
The Counterclaim asserts breach of contract and unjust enrichment theories, centering on
Duke’s nonpayment of two invoices. DE #8, at 10-17.

On the record as developed, this is not a close call. Duke’s admitted that it “and
Lexis had valid and enforceablentmcts for the sale of goodsS€eDE #12 (Answer), at

1 32 (admitting Counterclaim  33ee alsoDE ##41-17 & 41-18 (Jan. 2015 emails

® This holding moots DE #40 and Less third-party indemnity claimSee, e.qg.DE
##42, at 3 (Lexis stating thdhe third-party claim is rel@ant only “if it [Lexis] is
determined to have any liability to Dukeis this case” or “should Duke’s ultimately
prevail on any of its claims against Lexisig. at 12 (same: “should Duke’s claim[s]
against Lexis survive toial”); 21, at 1 50.

’ Failure to oppose, in this context, is ftself sufficient grounds for the Court to grant
the motion; summary judgmebly default is improperSee Miller v.Shore Fin. Servs.,
Inc., 141 F. App’x 417, 419 (6th Cir. 2005) (peariam). Upon consideration of “the
motion and supporting materials,” the Court ggant summary judgment if otherwise
proper. Fed. R. Civ. P. 56(e)(3). A failuredppose is obviously coegquential, though, if
the precipitating motion has merit under the summary judgment rubric.

14



ordering product); 41-21 (July 2015 tex& accompanying $0.00 invoice). The two
invoices at issue—the Fourth and Ritare at DE ##41-19 ($3,562.40, dated 1/21/15)
and 41-20 ($4,731.86, dated 6/10/15). Duke’s addnittat it “never paid the Fourth or
Fifth invoices[.]” DE #12, at | 1&ee also, e.gDE #41-7, at .

“To prove a breach of cartct, the complainant must establish three things: 1)
existence of a contract; 2) breach of thantract; and 3) damages flowing from the
breach of contract.Metro Louisville / Jefferson Cnty. Gov't v. Abng26 S.W.3d 1, 8
(Ky. Ct. App. 2009);see also, e.gKRS 355.2-607; KRS 355.2-703; KRS 355.2-709.
Lexis, here, meets this tésConsidering the undisputed facts of record, in light of the
non-objection from Duke’s, and applying the velet law, the Court concludes that Lexis
has established breaci contract and that Dukeis liable to Lexis for $8,294.26, the

sum of the unpaid invoicé8 See, e.g.Six L's Packing Co., Inc. v. Beal§24 F. App'x

8 Lexis describes that Duke’s “initiallyejected the productshipped under the fifth
invoice[.]” DE #41-1, at 24. HowevgelLexis says that it =nt a replacement shipment
which Duke’s subsequently accepted[]d. Duke’s does not contest this factual
description, which the record suppodseDE #41-21, or argue that these events render
the Fifth invoice non-payable or a nullity.

% Liability would also attach under the unjesrichment theory. “To recover on a claim
of unjust enrichment a plaintiff is requiréd prove the following three elements: (1)
benefit conferred upon defendant at plairgiféxpense; (2) a resulting appreciation of
benefit by defendant; and (3)eiquitable retention of that befit without payment for its
value.” Superior Steel, Inc. v. Asdeat Roebling’s Bridge, LLC540 S.W.3d 770, 777-78
(Ky. 2017) (internal quotation marks and &dit®on removed). Lexis satisfies these
elements, on this record, as Duke’s slaet contest. The dlirt, though, bases the
monetary award on contract breach; Lexisalided its unjust erechment theory as a
mere “[a]lternative[]” to the pmary breach of contract courgeeDE #41-1, at 25see
also Superior Steeb40 S.W.3d at 778 (noting that “unjust enrichment is unavailable
when the terms of an express contract control”).

10 Lexis also requests, with no analysicibation to authority, aaward of “interest,
late charges, costs and attorney fe&ee id.The Court declines to award additional
contract sums that the requester makesaasoned effort to justify. Lexis does not
address whether the referenced “Applicatiom Open An Account,” which contains a
reference to an “Overdue Finance Chargef]*1.5% per montlon all account balances
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148, 152-55 (6th Cir. 2013) (affirming grant of summary judgment on liability for unpaid
invoices);In re ConneauMetalcasters In¢.124 F.3d 197, Nos. 96-3417, 96-3460, 1997
WL 560054, at *6 (6th Cir. Sept. 5, 1997) (&b(“The failure topay on invoices for
orders which Emco received & breach of contract[.]")Qoten Coal & Constr. Co. v.
EImo Greer & Sons, LL(No. 2008-CA-10-MR, 2009 WK14043, at *2-3 (Ky. Ct. App.
Feb. 20, 2009)Action Capital Corp. v. Electro-Motive Diesel, In&No. 3:10-CV-434,
2011 WL 30766, at *5 (W.D. Ky. Jan. 5, PD) (contemplating @t a party “could
properly lodge an action for breachagesult of . . . unpaid invoices”).
V. CONCLUSION

For these reasons, and oe tierms stated, the CoBRANTS DE #41 and will

enter a separate Judgment.

which are past due,” is an enforceable conti@eeDE #41-8. Lexis is not a signatory to
that document. Similar issues plague itbierence to a “FINANCE CHARGE(]” of “2%
per month interest on past daecounts” on the relevant invoic&seeDE ##8-5 & 8-6.
Further, the invoices textuallymit liability for “expensesand legal fees” to scenarios
where Lexis “turn[s] over” the “account” to “a collection ager8€e id.Similarly, the
“Application” says, after rerencing an account being “forwarded to a collection
agency,” “Customer is responsible for allleotion related legal and attorney feeSée
DE #41-8. Lexis, though the movant, addressa®e of this with specificity. The Court
declines to begin traversing a minefield the movant itself avoids entering.

The Court does, though, find statuteséd interest awards appropriate. “In
diversity cases, state law governs pdgment interest and federal law governs
postjudgment interestJack Henry & Assocs., Inc. v. BSC, Ing53 F. Supp. 2d 665,
667 (E.D. Ky. 2010). “Prejudgment interestlimited to the legal rate, found in KRS
360.010, of 8%.Fields v. Fields58 S.W.3d 464, 467 (Ky. 2001prejudgment “interest
is due when,” as here, “there is andisputed claim in a liquidated amountVittmer v.
Jones 864 S.W.2d 885, 891 (Ky. 1993). In this situation, Lexis is “entitled to interest at
the legal rate of eight percent (8%) panam from the date that each payment was due
and remained unpaidPursley v. Pursleyl44 S.W.3d 820, 828 (Ky. 2004) (footnote
removed);Osborn v. Griffin 865 F.3d 417, 456 (6th Cir. 2017)must award” 8% in
such a scenarioPoundstone v. Patriot Coal Co., Ind85 F.3d 891, 903 (6th Cir. 2007)
(same). [Again, the parties made no argunanto the “FINANCE CHARGES” on the
applicable invoices. With no litigant advocacy, the Court finds operation of the statutory
default appropriate.] 28 U.S.C. 8 1961 governs the award of postjudgment interest.
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This the 30th day of August, 2018.

Signed By:

Robert E. Wier ﬁﬂ/

United States District Judge

17



