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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON

JEFFREY ALLEN KIDD, )
)

Plaintiff, ; No. 5:17-CV-420-REW
V. )
)

NANCY A. BERRYHILL, Acting ) OPINION AND ORDER
Commissioner of Social Security, )
)
Defendant. )

*kk  kkk  kkk  kkk

Jeffrey Kidd appeals the Conmsioner’s denial of hisapplication for Disability
Insurance Benefits and Supplert@rSecurity Income (collgéiwely, “benefits”). The parties
filed dueling summary judgment motions.rRbe reasons that follow, the Co@RANTS
the Commissioner's motion (DE #18) aENIES Kidd’'s motion (DE #15). Claimant’s
mostly process-based complaints have naitmand the Commissner properly applied
relevant legal standards in denyinglibenefits via a substantiated ruling.

. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Kidd is currently 57 years ol&ee, e.g.R. at 44. He allegedisability beginning on
December 18, 2015eeR. at 190. Kidd applied for bentf in late 2014. R. at 184-93he
SSA denied his claims initially on March 12, 201%e R. at 117-20, and upon
reconsideration on April 24, 2015eeR. at 124-26Kidd then filed a written request for a
hearing on April 29, 2015. R. at 138-39. Admsinative Law Judge (ALJ) Bonnie Kittinger
held a hearing on the application on @wr 14, 2016. R. at 39-66. At the hearing, Kidd

testified; Gregory Schmitt represented him. &.42-60. Impartial voational expert (VE)
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Martha Goss also testified. R. at 60-65. The Alslibsequently denied Kidd's claims on
January 10, 2017. R. at 11-23. The Appeals Couleciled review and thus upheld the ALJ’s
decision on September 6, 2017. R. at 1-3.

The ALJ made several particular findingsthe required sequeacShe determined
that Kidd did not engage in substantiainfal activity from December 18, 2012, through
January 10, 2017, the date of decision. R. affhé. ALJ next determined that Kidd has two
severe impairmentdd. However, ALJ Kittinger then foundhat Kidd did “not have an
impairment or combination of impairments thiadet] or medically equfed] the severity of
one of the listed impairments in 20 CFR R4, Subpart P, Appendix 1.” R. at 15. The ALJ
further made a detailed residual functiooapacity (RFC) finding. R. at 17-20. Although ALJ
Kittinger found Kidd “unable to perform any ofshpast relevant work,” the ALJ determined
that “there are jobs that exist in significantmbers in the national @somy that [Kidd] can
perform[.]” R. at 20-22Based on all these considerations, the ALJ ruled that Kidd was not
“under a disability . . . from December 18, 2012, through the date of th[e] decision,” January
10, 2017. R. at 22. Unsatisfied with the rexfltthe SSA’s administrative process, Kidd
turned to federal district court for review.

. ANALYSIS

A. Standardf Review

The Court has carefully read the ALJ’s déamn, the administrative hearing transcript,
and the entire administrative record. Judiciaie® of the ALJ's dedion to deny disability

benefits is a limited and deferential inquirgtanwhether substantiavidence supports the

! There is record confusion garding the spellingpf the VE’s surname. The transcript
identifies the VE's surname as “Doss,” but the ALJ referred to the VE as “Goss” in the
written decision. Further, d’s counsel referred to VEGross” in the post-hearing
memorandum. R. at 317. The Cbbere adopts “Gosds the spellingnirroring the ALJ’s
written decisionSee alsdr. at 309-10 (Resume using “Goss”).
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denial's factual decisions and whether theJAbroperly applied relewd legal standards.
Blakley v. Comm’r of Soc. Seb81 F.3d 399, 405 (6th Cir. 2009prdan v. Comm’r of Soc.
Sec, 548 F.3d 417, 422 (6th Cir. 2008rainard v. Sec'y of Health & Human Serv889
F.2d 679, 681 (6th Cir. 1989) (citirRjchardson v. Perale®1 S. Ct. 1420, 1427 (19713ke
also 42 U.S.C. § 405(g) (providingnd defining judicial reviewfor Social Security claims)
(“The findings of the Commissioner of Soci8kcurity as to any fact, if supported by
substantial evidence, shall be conclusive[.]").

Substantial evidence means “more tharscantilla of evidence, but less than a
preponderance; it is such relevant evidence as a reasonable mind might accept as adequate to
support a conclusionCutlip v. Sec’y of Health & Human Serv&5 F.3d 284, 286 (6th Cir.
1994);see also Warner v. Comm’r of Soc. $8&5 F.3d 387, 390 (6th Cir. 2004). The Court
does not try the casde novo resolve conflicts in the ewahce, or assess questions of
credibility. Bass v. McMahgm499 F.3d 506, 509 (6th Cir. 2007). Similarly, the Court does
not reverse findings of the Commissioner oe #LJ merely because the record contains
evidence—even substantial evidende-support a different conclusiowarner, 375 F.3d at
390. Rather, the Court must affirm the ALJ’s dem if substantial evidence supports it, even
if the Court might have decided the eadifferently if in the ALJ's shoesSee Longworth v.
Comm’r of Soc. Sec402 F.3d 591, 596th Cir. 2005)Her v. Comm’r of Soc. Se@03 F.3d
388, 389-90 (6th Cir. 1999).

The ALJ, when determining disdibj, conducts a five-step analysiSee Preslar v.
Sec’y of Health & Human Serysl4 F.3d 1107, 1110 (6th Cir. 1994); 20 C.F.R. §
404.1520(a)(4). At Step 1, the ALJ considers Wwhethe claimant iperforming substantial

gainful activity.See Preslarl4 F.3d at 1110. At Step 2, the ALJ determines whether one or



more of the claimant'anpairments are severkdl. At Step 3, the ALJ analyzes whether the
claimant’s impairments, alone or in combinationeet or equal an entry in the Listing of
Impairments.ld. At Step 4, the ALJ determines RF@dawhether the claimant can perform
past relevant worlkd. The inquiry at this stage is whether the claimant can still perform that
type of work, not necessarily the specific past pbe Studaway v. Sg@f Health & Human
Servs, 815 F.2d 1074, 1076 (6th Cir. 1987). Finally, at Step 5, when the burden shifts to the
Commissioner, if the claimantannot perform past relevamiork, the ALJ determines
whether significant numbers of other jobs existhe national economy that the claimant can
perform, given the applicable RFSee Preslarl4 F.3d at 1110; 20 C.F.R. § 404.1520(a)(4).
If the ALJ determines at any step that the claitma not disabled, thanalysis ends at that
step.Mowery v. Heckler771 F.2d 966, 969 (6th Cir. 1985); 20 C.F.R. § 404.1520(a)(4).
When reviewing the ALJ's application of the legal standards, the Court gives
deference to her interpretati of the law and reviews trgecision for reasonableness and
consistency with governing statut&ghiteside v. Sec’y of Health & Human Seré84 F.2d
1289, 1292 (6th Cir. 1987). In a Social Security benefits casagtmey’s construction of the
statute should be followed “unless there aompelling indications that it is wrongVlerz v.
Sec’y of Health & Human Sery®69 F.2d 201, 203 (6th Cir. 1992) (quotMthiteside 834

F.2d at 12925,

2 The “standard of review foupplemental security income casesrors the standard applied

in social security disability case®Bailey v. Sec’y of Health & Human Sepn@22 F.2d 841,

No. 90-3265, 1991 WL 310, at *3 (6th Cir. Jan. 3, 19%4ble). “The stadard for disability
under both the DIB and SSI prograis virtually identical."Roby v. Comm’r of Soc. Sgehblo.
12-10615, 2013 WL 451329, at *3.(E Mich. Jan. 14, 2013gdopted in2013 WL 450934
(E.D. Mich. Feb. 6, 2013)see also Elliott v. AstryeNo. 6:09-CV-069-KKC, 2010 WL
456783, at *4 (E.D. Ky. Feb. 3, 2010) (“[T]he salagal standards and sequential evaluation
process is employed for making the disabildgtermination regalelss of whether an
application is for DIB or SSI.”). Also, theddrt disagrees with (ddobugh it does not here
ultimately matter, given the Court’s treatment of the issues) Kidd's assertion of “plenary”
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B. The ALJ did not reversibly err in Step 5.

Kidd’s sole, overarching argument (though isharious subparts) is that the ALJ
“erred in relying on vocatiomaexpert testimony to fulfill his [sic] step 5 burd&nwithout
adequately addressing Plaif$ post-hearing evidence nd objections challenging the
vocational expert’s testimony.” DE #16, af Kidd says that, post-ALJ-hearing, he filed a
memorandum, along with “several exhibits,” treakt purportedly “facily relevant to the
issue of the ALJ’s step 5 burdend. at 4. He contends that Judge Kittinger improperly
“failed to acknowledge, let alenaddress” thesmaterialsid. Claimant labels this alleged
procedural treatment “clearror, requiring remandltd. The Acting Commissiner generally
responds that the “ALJ reasonabeélied on the vocational expertestimony as part of her
finding of non-disability” and that Kidd’s specific “contentions are misplaced.” DE #18, at 3-
4. The Court, after reviewing the ALJ's Step 5 treatment, considers each sub-argument in
turn.

Judge Kittinger's Step 5 analysis spans three pages. R. at 20-22. “To determine the
extent to which” Kidd’s nonexertional limitatiofierode[d] the occupational base of unskilled

work at all exertional levels,” the ALJ ask&E Goss “whether jobs exist in the national

judicial review “with respect t@ll questions of law.” DE ¥6, at 2-3. Neither authority he
cites established such a standa®de Whiteside834 F.2d at 1292 (“[T]he scope of this
court’s review isnot, as both parties havastructed the courtde novo.” (emphasis in
original)).

3 The Court prefers, regarding Kidd’s framingtbé issue (although thesdigreement here is
mostly semantic), to conceptualize the Step 5 burden as the Commissioner’s, not particularly
the ALJ's.See, e.g.Her, 203 F.3d at 391 (“The burden ofopf shifts to the Commissioner
only if the fifth step . . . is reached.”). Of course, an ALJ “hearing is nonadversary, and the
SSA is not represented by couns®ldthews v. Eldridged6 S. Ct. 893, 904-05 (1976).

4 Kidd explicitly disclaims challenging ¢hRFC determination. DE #16, at 3. The Court
confines its analysis accordingly, operatinglenthe assumption that the assessed RFC is
valid. As relevant to the ultimate issues, Juddggnger determined that Kidd could have “not
more than occasional interaction withpgrvisors and coworkers|.]” R. at 15ee alsdR. at
62-63.



economy for an individual with [Kidd]'s ageducation, work experience, and [RFC].” R. at

21. Goss “testified that given all of these @ast [Kidd] would be able to perform the
requirements of representative occupations such as” (1) sorter / packer (DOT 529.686-034),
(2) cleaner (DOT 323.687-010), and (3) askly / bench worker (DOT 737.687-0744l.

ALJ Kittinger “accept[ed] that testiomy and flound] that it is consistent with the information
contained in th®ictionary of Occupational TitlesId.

In her written decision, the ALJ elptly recognized Kidd’'s comprehensive
“object[ion] to the sufficiencyf the vocational testimony dartha Goss,” made in differing
ways “[d]uring the hearing and in a pdstaring memorandum,” in which he argued part
that the testimony was based wnreliable information and thafls. Goss lacked sufficient
experience and or [sic] expertise to offee tbpinions she providédR. at 21 (emphasis
added) (citing Exhibit 21E, at pp. 1, 5, &da8). Judge Kittinger also acknowledged Kidd’s
request for “a supplemental hearing to furthesedsthe challenge to the vocational evidence.”
Id. ALJ Kittinger ultimately “overuled” Kidd's “objection” and‘denied” the “request for a
supplemental hearingld.

Judge Kittinger proceeded to find Goss “to be qualified, based on her training and
experience,” under applicable Uglifications and standards,to “testify in disability
hearings.”ld. (citing Exhibit 18E). Referencing theo@e of Federal Regulations and S.S.R.
00-4p, 2000 WL 1898704 (Dec. 4, 2000), the ALJ fotthdt the source material referred by
Ms. Goss and the evidence which she pravidemplies with such guidelines and is
accordingly reliable.”ld. Finally, ALJ Kittinger, noting Kidd’s intra- and post-hearing
objection, held that Kidd received a hearing compliant with due process requirelthelms.

summary, “[b]Jased on the testimony of the vamaai expert,” and coidering Kidd’'s “age,



education, work experience, and residugidctional capacity,” the ALJ found Kidd “capable
of making a successful adjustment to otherknbat exists in significant numbers in the
national economy.” R. at 22.

Against this treatment, Kiddirst charges that the Alfhiled “to address evidence
related to the social functioning requirementhe jobs named by the” VE. DE #16, at 4-7,
see also idat 6 (“[T]he ALJ failed to even acknowledge this evidencad);at 7 (arguing
that a supplementary report went “wholly ddeessed by the ALJ’'s decision”). In fact,
however, the ALJ specificallyited the two pages of the pdstaring memorandum that Kidd
baselessly argues she did rie¢eR. at 21 (ALJ citing ExhibiR1E, at 5, 6, which corresponds
to R. at 321-22, which Kidd cites at DE #16, atl95ter, the ALJ explicitly referenced Kidd’s
“[p]ost-hearing brief,” which “fully set forthhis objections,” and indated consideration of
the entirety SeeR. at 21 (citing “Exhibit 21E, ppl-46”). Judge Kittinger, thuslid consider
this argument and evidence (including the $eimentary report)—sheejected it, but she
undoubtedly addressed it. Kidd understandably desimifferent outcomdaut his procedural
argument of simple non-cadegration is plainly wrong.

Kidd’s real request, it seems, is for theutt “to hold that the ALJ erred when she did
not consult the vocational experg], Goss] with respect to” the competing Santagati report.
DE #16, at 7. Paula Santagati, per ClaimantaiSenior Vocational Rehabilitation Counsel
for the Massachusetts Rehabilitation Commissiéh.’at 321. Santagati purports to offer her

own most generalizethnd quite radicaf)“vocational opinion” thatas of October 2015, “a

5> In briefing, Kidd concedes that Goss had the proper qualificatBeeDE #16, at 13 n.10;
R. at 60. The ALJ so found, premised on Gossslentials. A VE, to padipate in hearings
of this type, must meet Agency qualification standa®geHALLEX § |-2-1-31.

® See, e.g.Rosado v. BerryhillNo. 4:16-cv-173, 2018 WL 816578t *9, 14 (E.D. Va. Jan.
22, 2018) (in a case involving the same counaiirming ALJ's treatment of Santagati's
report, which the ALJ characterized as “not credible” duenter alia, Santagati being in the
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limitation of occasional interaction with coworkeand supervisors precludes all work as the
training and probationary period for any job wbukquire more thancgasional interaction
with co-workers and supervisof R. at 360. Santagati saidterly nothing specific about
Kidd’s life, health, abity to work, or case.

Again, Claimant does not chatige the RFC determination.d,, the basis for the
ALJ’'s hypothetical to Gss) of, as relevant here, Kiddigability to hae “more than
occasional interaction with supervisors and coworker§ldeR. at 17. Kidd simply claims
that the ALJ was required to examine thdifygag VE about anothe“vocational opinion.”
SeeDE #16, at 4-5 (characterizing Santagati&port as providing “rebuttal vocational
evidence”). Claimant cites nauthority requiringsuch a VE inquiry, and the Court has
independently found none. Goss statet ownimpartial, professional opinion, regarding
Kidd’s individual case. Claimant could have extensively cross-examined her on the topics he
now raises, but he did nbfThe Santagati report existedthe time of the hearing.] The ALJ
had no duty to convene a second hearing fipgethe VE with questions that Kidd could
have raised initiallySee Lindsley v. Comm’r of Soc. $S&60 F.3d 601, 606 (6th Cir. 2009)

(rejecting claim that an ALJ “didot interrogate VE Breslin with sufficient rigor”: “Lindsley

“employ of the claimant’s representative” andnge‘employed specifically for the purpose of
offering an alternative opinion”}ara v. Berryhill No. B-17-77, 2017 WL 7790109, at *9-10
(S.D. Tex. Dec. 4, 2017) (“Santagidentifies no factual basbeyond her own opinion as to
why every single job in America requires mahan occasional interaction with others. As
previously noted, occasional means upotee-third of a wdtday. SSR 83-10, 1983 WL
31251, at *5. In Santagati’s opinion, every single that can possibly be imagined requires
interaction with otherdor more than 2 hours and 40 miestin an eight hour workday.
Santagati's opinion is not sufficiently suppattby any evidence. Furthermore, it does not
specifically discuss the interactions that canqeeeted of a car rental delivery driver or road
roller operator, the jobactually identified by Johos and cited by the ALJ.”).

’ Goss, who related her extensive prior ex@pwe in market studies and job site visits
(“several hundred,” R. at 64) specifically regttthe argument that the jobs she identified as
representative might have sakinteraction expeations above the AL's hypothetical: “Not

in my opinion.” R. at 65. The ALJ had thisstenony and the proffedeviews of Santagati,
and the ALJ found Goss’s opinions reliabled properly substantiated. R. at 21.
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was afforded a full opportunity to cross-exaeBreslin. The ALJ had no duty under S.S.R.
00-4p to interrogat@im further.”); Ferguson v. Comm’r of Soc. Se628 F.3d 269, 275 (6th
Cir. 2010) (“The ALJ has discretion to deterewwhether additional evidence is necessary.”);
Foster v. Haltey 279 F.3d 348, 255-56 (6th Cir. 200@®cognizing ALJ’s “discretion to
determine whether further evidence, such afitatal . . . expert &imony, is necessary”);
Stauffer v. Califanp692 F.2d 306, 308 (3d Cir. 1982) (“[iitas not a due process violation to
deny a second hearing.”).

More fundamentally, the ALJ's role simplg not to crosg&xamine a VE about
possibly conflicting testimony froranother purporte®E. Instead, when “the Secretary seeks
to rely on VE testimony to carry h[er] burdengbving the existence of a substantial number
of jobs that plaintiff can perforngther than her past work, the testimanyst be given in
response to a hypothetical question that accurately describes the plaintiff in all significant,
relevant respects[.]JFelisky v. Brown 35 F.3d 1027, 1035-36 (6th Cir. 1994) (emphasis
added). This mandatory questioning method—which occurred here via Judge Kittinger's hypo
to Goss and Goss’s impartial, expert respendees not fairly conteplate an ALJ taking
efforts to get one VE to opine on another VE’s independent 8des.e.gMartin v. Comm’r
of Soc. Se¢.170 F. App’x 369, 374 (6th Cir. 200§)Nothing in SSR 00-4p places an
affirmative duty on the ALJ to conduct an ipéedent investigation into the testimony of
witnesses to determinettiey are correct.”).

Further, contrary to some d&fidd’s arguments, it clearlys for the ALJ to assess
dueling vocational opinion®20e v. Comm’r of Soc. Se@42 F. App’x 149, 158 (6th Cir.
2009) (“[Wihile the ALJ is certainlyauthorized to take administige notice of job data from

various sources, including thestimony of Poe’s own vocationexpert, he was not required



to accept Breslin’s [Poe’s VE] opinion overathof the vocationakxpert who based his
opinion on the contents of the DOT.Martin, 170 F. App’x at 374Biestek v. Comm’r of
Soc. Se¢.880 F.3d 778, 791 (6th Cir. 2017)ff(janing when the ALJ “accepted the
vocational expert’s testimony avfBiestek’s] objections”)Sias v. Sec’y of Health & Human
Servs, 861 F.2d 475, 480 (6th Cir. 1988) (counteniag the ALJ's “job to evaluate the
trustworthiness of a vocatmal expert’s testimony”arrington v. Comm’r of Soc. Sedo.
1:14 CV 1833, 2015 WL 5308245, at *6-7 (N.D. Ol8ept. 10, 2015) (contemplating that
ALJs can (but are not required toesolve conflicts between eational evidence provided by
.. . other VEs”)Clements v. ColvinNo. 2:12CV144-SAA, 2013 WL 5231491, at *3-5 (N.D.
Miss. Sept. 16, 2013) (remanding explicitly for fileJ to resolve conflicts between two VES’
testimony). Judge Kittinger, considering thal record, fairly @&sessed the conflicting
opinions here and reasonably (if inferentiakbyjed with the “qualiitd” VE Goss (the only
vocational expert to state an opinion specifically tied to Kidd’s particular circumstances, and
who, per the ALJ, based hersavers on “reliable adence”) over Sampati’'s categorical,
extreme views, based on nothing more than own “experience placing individuals with
disabilities into competitive employmentSeeR. at 21, 360. Kidd’s procedural contentions
on these topics have no merit.

Second-Kidd argues that the ALJ “must rule post-hearing objections to the [VE]'s
testimony.” DE #16, at 8-9. He particularlyas a provision of the HALLEX, § I-2-6-74, that
he says obligates an ALJ to “rule on amlgjection” and “addresthe objection(s) on the
record during the hearing, in narrative form as a separate exhibitthe body of his or her
decision.”ld. at 8 (emphasis added). The Court, forgmses of processing this argument, and

without opposition from the Comnsi®ner, takes this as a given.
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This argument fails for a simple reason: Claimant misrepresents the record in stating
that “it is indisputable that the ALJ failed acknowledge or discssPlaintiff's rebuttal
evidence submitted and did not address athefobjections presented in the memorandum.”
DE #16, at 8. That is wrong. Judge Kittinger letfly acknowledged and cited to the entire
post-hearing memoranduiBeeR. at 21. She described thgaments (including that Goss’s
“testimony was based on unreliable informatijoaid ultimately overruled all objections.;
see also Biestel880 F.3d at 791There is no merit to Kidd's simple allegation of ALJ non-
consideration.SeeDE #16, at 9 (“[H]er error is her faite to addressatially relevant
objections / concerns / evidencel[.]”). Kidd’s eris failure to read the ALJ’s decision. The
ALJ need not exhaustively catalog eacgument to enter a proper rulifig.

Third—and this is the argument with the mastction—Claimant labels as error the
“ALJ’s failure to address [his] objection basewl up-to-date and reliable job information as to
how the jobs named by the [VE] are currergrformed.” DE #16, a9-13. Kidd contends
that Goss’s testimony was “facialigconsistent with the Agenaggulations requiring it to be
based upon reliable informatiorid. at 9.

As above, Kidd ultimately disclaims “an atteip ‘play vocationakexpert™ or to ask
the Court to do sdd. at 12. Instead, Claimant clarifies thas argument really is, again, that
the ALJ procedurally erred simply by notrgsenting” Santaga$’ conclusions “to the
vocational expert” who testified, Godd. The Court rejects that pcess-based contention for

all the reasons stated previously on thisic. Further, Judge Kittinger plaintiid address the

8 Cf., e.g, Kornecky v. Comm'’r of Soc. Sed67 F. App’x 496, 507-08 (6th Cir. 2006)
(countenancing idea of tacit consideration—tha®ad can have considered the full record
without memorializing every discrete componeftthe decisional cess in her opinion);
Simons v. Barnhartl14 F. App’x 727, 733 (6th Cir. 2004) (samiedral Defense Sys.-Akron
v. NLRB 200 F.3d 436, 453 (6th Cir. 1999) (evalngtALJ’s factual findings “as a whole”
and approving an ALJ “implicitly resolv[ing]” issues).
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reliability objection. R. at 21 (rejectingrgument that Goss’s “testimony was based on
unreliable information”). Altenatively, however, and folhbroughness, the Court analyzes
what appear to be the underlying, substantive claims.

The argument centers on Kidd's contention thatDtationary of Occupational Titles
(DOT) “is an obsolete and statilatabase that is no longer being developed or enhanced by
the United States Department of Labor[.]” BE6, at 9. Judge Kittinger explicitly stated her
reliance on the DOT, which, in her assessmentaice€.F.R. and S.S.R. provisions enabled
her to consider. R. at 21 (citing authority). Kidd would prefer, instead, that an ALJ rely on
allegedly more “up-to-date and reliable jolsdeéptions at” a webstcalled O*NET. DE #16,
at 9.Specifically, Kidd contends that the repretsg¢ive jobs Goss identified—sorter / packer,
cleaner, and assembly / bench worker—*“are peréal differently in today’s workforce than
described in the DOT when those descrimiovere last updated 30 to 40 years agph.’at
11. The argument centers on the “social functioning requirements” for such jobs. Santagati, as
discussed, expressed the quite extreme viewdHimitation of “occasional interaction with
coworkers and supervisgpsecludes all work” because “the training and probationary period
for any job would require more than occasional matetion with coworkers and supervisors.”

R. at 360 (emphases addedge alsoDE #16, at 6 (Kidd arguinghat the “occasional

interaction” limitation precludes him from completiagy job training period). Basically, the
argument focuses on the DOT’s alleged antiquetyarding lack of consideration of training
or probationary periods for jolavailable in the modern economy.

At the outset (although this is not ultimatalispositive), the Court rejects the claim
based on Kidd’s “failure to raisthis issue duringhe hearing[.]’"Harris v. Comm’r of Soc.

Sec, No. 1:11-CV-1290, 2012 WL 4434078, at *3 (N.Dhio Sept. 24, 2012). “The Sixth
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Circuit, along with other aurts across the country, hawgenerally recognized that a
claimant’s failure to objecto testimony offered by a vocatidnexpert, at the time of the
administrative proceeding, waives the claimamight to raise such issues in the district
court.” Id. (citing, inter alia, Hammond v. Chaterl16 F.3d 1480, No. 96-3755, 1997 WL
338719, at *3 (6th Cir.uhe 18, 1997) (table)see also, e.gLyon v. Comm’r of Soc. Sec.
No. 1:11-cv-1104, 2013 WL 1149967, at *4 (W.D.dWi Mar. 19, 2013) (collecting cases for
this proposition). A claimant simply “may not n@emplain” in federal court when he “failed
to cross examine” a VE on a topic “whée had an opportunity to do sddcClanahan v.
Comm’r of Soc. Sec474 F.3d 830, 837 (6th Cir. 200&ee also Liskowitz v. Astrug59
F.3d 736, 744 (7th Cir. 2009) (holding Liskowitarfeited this argument [regarding a source
of VE information] by failing to objecto the VE’s testimony during the hearingflontano

v. Comm’r of Soc. SedNo. 1:13-cv-70, 2014 WL 585363, *5 (S.D. Ohio Feb. 14, 2014)
(negatively noting that “plairffis counsel was given the opportity to cross-examine the VE
and did not challenge this [DOT-based] testimonyjjow v. Comm’r of Soc. Sedlo.
5:14CV18612015 WL 4507271, at *20 (N.D. Ohio July 2015) (criticizing: “Moreover, at
the hearing, Snow’s counsel didt object to the VE'’s qualificeins when asked and did not
object to the VE’s numbers stated reference materials.”).

Here, Kidd objected only (and generically) Gmss’s “ability to testify[] to numbers
based on the sources that shgiteen.” R. at 60. Kidd did notat the hearing, object on the
basis of alleged DOT obsolescen€aimant’s argument on thisaint, before this court, is
sweeping and categorical in nature—that no&@asional limits on social interaction preclude
all work due to the modern workforce’sliamce on training angrobationary periods.

Claimant certainly could have raised suchadjection, which avoidgb particularity (and,
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therefore, the need for formulation after the’&/ltra-hearing job identification), to VE Goss
at the ALJ hearing, but chose not to. The 8gati report and the DOT each existed at the
time of the hearing, and Kiddoald have presented the thewi Kidd’s arguments to the
contrary, centering on his representative’s jeaworkload and busy schedule, as well as the
purported realities of a heagtbased practice, DE #16, at 138-n.10, are contrary to Sixth
Circuit (and other) case laand are otherwise unconvincifurther, Mr. Osterhout did not
represent Kidd at the ALJ hearing; Mr. Schndiitl. Osterhout’s footnoted complaints thus
ring hollow, to the Court.]

Alternatively, moving to the merits, th8ixth Circuit acknowledges that the SSA
“does take administrative notice of [the DOT]evrhdetermining if jobs exist in the national
economy.”Cunningham v. Astry&860 F. App’x 606, 615-16 (6th Ci2010) (citing 20 C.F.R.

8 404.1566(d)(1)). The Circuit plainly holds: “Tota&slish that work ests in the national
economy, the ALJ can rely on evidence saslthe testimony of a VE and the DOKyle v.
Comm’r of Soc. Sed609 F.3d 847, 855 (6th Cir. 2010) (explicitly calling the DOT, and other
“various governmental publicatiofissources of “reliable job fermation”). Indeed, that is
just what ALJ Kittinger did here.

However, the Court of Appeals i€unningham(a nonbinding, split decision)
cautioned that “common sense dictates that WD€NT] descriptions appear obsolete, a more
recent source of information should be consultéd.’at 615. The Court, peCunningham
must be able to review whether the at-is$§b descriptions weraup-to-date and, thus,
whether the VE’s testimony was reliabléd:; see also idat 616 (concluding that “the VE’s

dependence on the DOT listings alone does notamfia presumption afeliability” when
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“the two descriptions relied doy the VE [we]re not found in Q¥ET”). Neither party cites or
discusse€unninghama case obviously pertinent to the issues.

The Court makes a few observations al@uhningham First, Cunninghant'did not
hold,” categorically, “that the DOT &n unreliable or out-of-date sourc&drls v. Comm’r of
Soc. Se¢No. 09 CV 1465, 2011 WL 3652435, at *7 (SM@hio Aug. 19, 2011). “Rather, the
court [of appeals] acknowledged that pursuarthregulations the DOT is a publication of
which the ALJ may take noticeld. Indeed, posEunninghamthe Sixth Circuit directly held
(as stated and described abpue a published decisionT® establish that work existsin
the national economy, the ALJ can rely on evidence such as the testimony of a VE and
the DOT.” Kyle, 609 F.3d at 855 (labeling the DOT anduring source of “reliable job
information”) (emphasis addedgee also, e.gRoberts v. Colvin946 F. Supp. 2d 646, 662
n.6 (S.D. Tex. 2013) (same, rejecting argument that the DOT is “obsolete’ and not reliable”);
Biestek 880 F.3d at 787 (relying on tH@OT as an information sourceid. at 789-90
(affirming when the VE “based her testimooy the” DOT). This is consistent with the
Circuit's preCunninghancase lawSee, e.g.Lindsley 560 F.3d at 603. Accordingly, to the
extent Cunninghamcould be read to imply ahket disapproval of the DOTLindsleys
unanimous, prior, published guidance, as welKgke's unanimous, subsequent, published
direction, clearly trump.

Second, despite “the Department of Lab@toption of O*NET, the Social Security
Administration still relies on the DOT and omgquires the vocational expert’s testimony to
be consistent with the DOBeeSSR 00-4p (“In making disability determinations, we rely
primarily on the DOT (includig its companion publication, ttf&CO) for information about

the requirements of work in the national eaoyd); (“Occupational evidence provided by a
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VE or VS generally should be consisterithathe occupational infonation supplied by the
DOT.”).” Daniel v. Colvin No. 1:14-CV-775, 2015 WL 5530218t *5 n.4 (S.D. Ohio Sept.
21, 2015);see also, e.gPurdy v. Berryhil] 887 F.3d 7, 14 n.10 (1st Cir. 2018) (Souter, J.)
(noting that, despite some criticisms of D@bsolescence, the SSA “continues to treat the
DOT as” reliable). ALJ Kittinger made the sameint in her written decision. R. at 21.
Cunningham further, did not “decide or even catesr whether the vocational expert was
precluded from using the DOT to determine the skill level required to perform a certain
occupation.’Daniel, 2015 WL 5530210, at *5 n.4hstead Cunninghanonly addressed using
VE testimony (and, thus, DOT v. O*NET information) “to determihe number of jobs
available in the economy that theaichant could perform with her RFCId. (emphasis
added); Cunningham 360 F. App’x at 615 (confining the relevant analysis to “whether
substantial evidence pports the conclusion that the[ atue] jobs exisin substantial
numbers”);see also Holleran v. ColviNo. 13-193-GFVT, 2015 WI432966, at *8-9 (E.D.
Ky. Mar. 27, 2015) (similarly distinguishing)Plainly, focused on the social function
components of the representative jobs, Kidda® no issue in thisourt concerning the
discrete job numerosity inquiry.

Third, many courts have criticizédunningharts singular statusSee, e.g.Morris v.
Comm’r of Soc. SecNo. 1:16-cv-433, 2017 WL 1159808t *11 (W.D. Mich. Mar. 29,
2017) (dissingCunninghamas a lone outlier—*No subseque&dith Circuit decision has . . .
guestioned the ‘reliability’ of VEestimony in a similar fashion.”Belew v. AstrueNo. 2:11-
107-DCR, 2012 WL 3027114, at *9 n.5 (E.Ry. July 24, 2012) (sameCunninghams an
unpublished decision by a divided panel. No sgoent Sixth Circuit opinion has questioned

the reliability of VE testimony on the grounds luiE or her reliance on the DOT.” (citing
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cases));Cunningham 360 F. App’x at 616-17 (Ryan,,Jdissenting) (panning the panel
majority for “locat[ing] evidence it thinks ought to have been taken into account by a better
informed, more thoroughly prepared expert egs, and [for] hold[inglhat the expert’s
failure to consider this court’s more favorddta effectively nullified the ‘reliability’ of the
expert’'s opinion, rendering the entire body atherwise ‘substantial evidence’ suddenly
insubstantial”);see also Gallo v. Comm’r of Soc. S&el9 F. App’x 648, 650 (9th Cir. 2011)
(holding that reliance on V& DOT-based testimony, though it contained “a seemingly
antiquated reference to typewriters,” waspar: “VE testimony maypecome unreliable on
account of a conflict with the DOT . . . but rat account of its compliance with the DOT.");
Carrier v. Astrue No. 10-67-GWU, 2011 WL 2694659, & (E.D. Ky. July 12, 2011)
(rejecting an argument “that the DOT is an obsolete resouRafjland v. BerryhillNo. 17-
C-730, 2018 WL 1757656, at *11 & *11 nn.8-9 (E.D. Wis. Apr. 12, 2qi&)ently rejecting

a claimant’'s O*NET-based argument, inviolg the same counsel as this caddnffit v.
Berryhill, No. 17-4015-JWL, 2018 WL 276770, (D. Kan. Jan. 3, 2018) (samdames v.
Colvin, No. 16-470-EWD, 2017 WL 4185479, at *11M2.D. La. Sept. 21, 2017) (same).

The Court adds the observation, while timming to echo the many already-levied
criticisms, that Cunningham cited no legal authority for its broad musings, instead
principally relying on the panel majority"sommon sense” to reach its conclusicBee360
F. App’x at 615. This approach, divorced frgmor and subsequent Sixth Circuit case law,
departs from typically deferential, substalh@g@idence review and empties the force from

much ofCunningharis generalized commentafyGee also, e.gMoffit, 2018 WL 276770, at

® Some courts have defendé&linninghamagainst such criticismSee, e.g.Moore v.
Berryhill, No. 4:17-CV-91-HBB, 2018 WL 217974, at *3-4 (W.D. Ky. May 14, 2018)
(rebuffing the notion thatCunninghanfi]s an unpublished one-off” because “Judge Posner”
endorsed similar reasonirfign a published opinion”)Webb v. Comm’r of Soc. Seblo. 16-
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*6 (noting the “first finding” of the SSA-commissioned Occupational Information
Development Advisory Panel that “the O*NETiia current form is not suitable for disability
adjudication”);see alsdOccupational Info. Dev. Advisory Panel, Findings Report (June 28,
2010), https://www.ssa.gov/oidap/Docung#@OMPLETE%20FINAL--Findings%20Report
%200IDAP%20062810.pdf, at 3, 10-11.

The Acting Commissioner herself tells theutt that the SSA “hasot recognized the
O*NET as an authoritative source par with the DOT.” DE #18, at 5 n.8ee also Holleran
2015 WL 1432966, at *9 (“The regulationsake no mention of O*Net.”)yloore, 2018 WL
2197974, at *3 (recognizing that “the agenmyay have deemed O*NET unsuitable for
disability adjudications”)cf. R. at 319 (Kidd arguing that r@source being “ready enough”
for assessment “and equating to substantialeeneé are not compatible”). Claimant’s varied
arguments, thus, effectively collapse on themselves; O*NET (unlike the DOT) is “not
administratively noticed by the SSA,” R. 319, and the agency’s own studying panel found
O*NET “not suitable for disability adjudication3ee also Dimmett v. ColyiB16 F.3d 486,
489 (7th Cir. 2016) (noting that “the SocialcBdaty Administration .. . hasn’t endorsed the
O*NET").

This, of course, is not to say that appliealaw necessarily “preclude[s] reliance on
the O*NET” in appropriate circumstance¥phnson v. Berryhill No. 4:16-CV-106-HBB,
2017 WL 2454326, at *7-9 (W.D. Kylune 6, 2017), but rather that the SSA still considers
the DOT reliable, that there is (at least) delmncerning O*NET utility, and that an ALJ has

considerable discretion whexssessing VE testimony (and itederlying evidentiary bases)

11786, 2017 WL 2312827, at *10 (E.D. Mich. Apr. 2817) (disparaging some courts as
“simply ignor[ing] the persuasive value @funningharts observation that the DOT’s job
descriptions plainly seem tuteat times—a well-reasoned ight”). The Court does not doubt
that the DOT is fallible, but Isahere catalogued why it believ@anningharmiacks significant
persuasive force (factors with whigtiebh for example, did not meaningfully grapple).
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for reliability and currencySee, e.g.Lee v. Barnhart 93 F. App'x 291, 292-93 (9th Cir.
2003) (“SSR 00-4p does not preclude relianoethe O*NET.”) (affirming treatment when
VE relied on O*NET instead of DOTMoss v. AstrueNo. 09-1196, 2010 WL 2572040, at
*7 (C.D. lll. June 22, 2010) (“[he VE is not required to lithhis hypothetical to DOT data;
the VE can also use outside data, including ONEWegnnersten v. ColviiNo. 12-cv-783-
bbc, 2013 WL4821474, at *4-5 (W.D. WisSept. 10, 2013) (ackmdedging that O*NET
consideration calbe appropriate)Duong v. Comm’r of Soc. Se®No. 1:15-CV-1206, 2016
WL 5423483, at 4 (W.D. Mich. Sept. 29, 2016TIife ALJ was not required to accept the
occupational information contained in the*NET Online’ or any particular source.”);
Whitmire v. Comm’r of Soc. SetNo. 3:13-CV-1380, 2014 WL 582781, at *10 (M.D. Pa.
Feb. 14, 2014) (finding “Plaintiff's invitatioto abandon the VE's testimony regarding the
DOT job descriptions in favoof those found in O*Net unappéaj, in large part, due to a
lack of clarity as to whether the Comssioner considers O*Net a reliable resource”);
Rollston v. Comm’r of Soc. Sedlo. 1:16-CV-168, 2016 WI6436676, at *5 (W.D. Mich.
Nov. 1, 2016) (“The ALJ was not required docept the occupational information contained
in the ‘O*NET Online’ or any pdicular source. . . . [T]he flare to consult the O*NET does
not constitute error.”).

This analysis, really, is a fution of the Court’s limited reviewing role. If an ALJ, in a
hypothetical case, found it appragte to rely on O*NET in th Step 5 determination and
adequately supported suaiance, a districtourt’s deferential, submntial-evidence analysis
likely would be analogous tilne Court’s treatment herBaranich v. Barnhart128 F. App’x
481, 486 n.3 (6th Cir. 2005) (“[T]he VE is permdtto rely on sources other than the DOT in

evaluating a hypothetical.”; “[He DOT is only one source to be used in assessing the
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availability of jobs for the claimant.”)The Court’s role, though, is not to step into the ALJ’'s
shoes and inflexibly compel O*NETonsideration, in these circumstancgge, e.g.Snow
2015 WL 4507271, at *20 (“[T]here is no requirerhémat the VE’s testimony be consistent
with O*NET.”); Ragland 2018 WL 1757656, at *11 & *11 nn.8-9.

Given (1) the Sixth Circuit’'s pr€&unninghamapproach to substtal evidence review
and DOT reliance, (2Kyle's postCunninghamtreatment of DOT-based VE testimony (and
complete lack of acknowledgment &unninghars analysis), (3)Cunninghars own
significant, internal limitations, (4) the various criticist@sinninghamhas garnered since
issuance; and (5) the relevant C.F.R. / S.S.R. treatment (as cited and explained in the case law
and by Judge Kittinger), the Court doulitanninghars precedential or persuasive import.
PerKyle, the Circuit’s mostecent and published guidance ors tfuestion, to “establish that
work exists in the national economy, the Adah rely on evidence su@s the testimony of a
VE and the DOT,” a source of “reb& job information.” 609 F.3d at 855¢ee also Biestek
880 F.3d at 787-9Q;indsley 560 F.3d at 603 (préunninghamcalling the DOT a source of
“reliable job information” thatALJs are permitted to consider’yhat hews to the regulations
and ends the matter, to the Colirt.

However, even applyinGunninghanon its own, expansive terms (which, again, only
purportedly applied to probing job abundance), Goss’s “testyms not undermined by the
fact that she did not rely onéhjob descriptions in O*NET.Belew 2012 WL 3027114, at
*10. VE Goss’s opinions were not solely DOT-dependent (and the DOT, as explained, is the

focus of Kidd's ire). She certainlyased her opinions partly ¢ime DOT, R. at 62-63, but also

10 Further, Goss explicitly agreethat, if she gave “an opinion that conflicts with the
information in the [DOT],” she would “advise. .. of that conflict, and the basis for [her]
opinion.” R. at 61. The Sixth Circuit upholds D&&sed VE opinions when the ALJ asks of
potential conflicts with the DOT, as Judge Kittinger did henedsley 560 F.3d at 606.
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partly on information from “U.S. Publishing” driSkill-Tran,” R. at 64, as well as “on [her]
work experience.” R. at 6%xee, e.gPitts v. AstrugNo. 1:10-CV-8702011 WL 2553340, at
*6 n.5 (N.D. Ohio May 19, 2011) Cunninghamis not controlling in this case because
although Mr. Yi stated that his testimony wassistent with the DOT, he acknowledged that
his job incidence numbers were based on several sources, including the Bureau of Labor
Statistics and occupational market information[.M¢Farland v. Comm’r of Soc. Sed\o.
1:16 CV 308, 2017 WL 1165945, at *6 (N.D. Ohidar. 29, 2017) (concluding “the VE
appropriately used her knowledge and expegeto supplement job descriptions in the
DOT"); Dantzer v. Comm’r of Soc. Seblo. 3:09 CV 2198, 2011 WL 1113446, at *4 (N.D.
Ohio Mar. 24, 2011) (“The VE was permittedredy upon her own experience, even if it in
some way conflicted with the DOT.”ifmg S.S.R. 00-4p, 2000 WL 1898704, at *Xletzer
v. Comm’r of Soc. SedNo. 1:16¢cv555, 2017 WL 4324754, at *3 (S.D. Ohio Sept. 29, 2017)
(collecting cases for the proptgn that “an ALJ could relyon a VE's testimony which was
based on SkillTRAN’s Job Browser Pro softwareV)alone v. AstrueNo. 3:10-cv-1137,
2011 WL 5879436, at *5 (M.D. Tenn. Nov. 23, 20113¢€[ing] no reasoto discredit” a
VE's testimony that relied on SkillTRAN and chaterizing SkillTRAN, as relevant to some
of Kidd’s remarks, as “eelatively new program”)Purdy, 887 F.3d at 14-15 (affirming when
VE relied on SkillTRAN);Grunwald v. ColvinNo. 2:16-cv-12599, 2017 WL 3033418, at *4
(E.D. Mich. July 18, 2017) (approving VE’s reliance amter alia, statistics from U.S.
Publishing).

Further, the Court has reviewed theethrrepresentative jobs Goss particularly
identified—DOT 529.686-034, 323.687.010, argl7.687-074—and sees nothing obviously

antiquated in their descriptions. A “sorter / paick(in the ALJ’s phrasig) or “factory helper”
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(in the DOT’s) still must “[fleed[] . . . machas . . . working individually or as [an]
interchangeable member of [a] crew|[.]'See Factory Helper, available at
https://occupationalfi®.org/52/529686034.html (last  visited Mar. 21, 2018} A
corresponding O*NET desctipn mirrors this trade See Helpers, available at https://
www.onetonline.org/link/summary/51-9198.0@ast visited Mar. 21, 2018e(g, “Load and
unload items from machines'F-ace-to-Face Discussions”).

A “cleaner” must still “[c]lean[] . . . rooms... offices, halls, and other areas,” as well
as perform other like responsibilitiesSee Cleaner, available at https://occupational
info.org/32/323687010.html (last visited Mar. 21, 20%8pgain, an O*NET description
correspondsSeeMaids and Housekeeping Cleanexgailable athttps://www.onetonline.org/
link/summary/37-2012.00 (last wisd Mar. 21, 2018) (“Perfornany combination of light
cleaning duties to maintain pate households or commerciatasgishments, such as hotels
and hospitals, in a clean and orderly manderties may include making beds, replenishing
linens, cleaning rooms aindlls, and vacuuming.”).

Likewise, an “assembly / bench work[er]h(the ALJ’s phrasing) or “laborer” (in the
DOT’s) must still “[a]ssemble[]] and pack[]” items and perform a variety of associated
“tasks.” Seelaborer,available athttps://occupationalinfo.org/73/737687074.html (last visited

Mar. 21, 2018} An O*NET listing parallelsSeePackers and Packagers, Haadailable at

11 See also generally Landeros v. Astrid®. CV 11-7156-JPR, 2012 WL 2700384, at *4-6
(C.D. Cal. July 6, 2012) (affirming benefits rdal with this job identified in Step 5);
McGlothlen v. AstrueNo. 7:11-CV-148-RJ, 2012 WB647411 (E.D.N.C. Aug. 23, 2012)
(same);Arreola v. Berryhill No. 16-7224 SS, 2017 WL 2604246 (C.D. Cal. June 14, 2017)
(same).

12 See also generally Cooley v. Comm’r of Soc.,9¢g. C-1-08-499, 2009 WL 2982881
(S.D. Ohio Sept. 15, 2009) (affirming benefits @kmiith this job identified in Step 5).

13 Kidd cites the correct DOT entry early ongpall of DE #16, bumiscites it later on the
same pageSee id(referencing “DOT 737.687-014" (insteafl074)). His reference to a “bag
loader” occupationhus is error.
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https://www.onetonline.org/link/summary/53-7064.08@st visited Mar. 21, 2018) (“Pack or
package by hand a wide variety of produatd anaterials.”; perform many other tasksy,
“Clean containers, materials, supplies, orrkvareas, using cleamy solutions and hand
tools.”). Add to the lack of O*NET—DOT dispity here the absence of “an immediate,
common sense reaction that jobs are likely obsolete Mamilton v. Berryhil] No. 4:17-CV-
53-HBB, 2018 WL 1324163, at *5 (W.D. Ky. Mar. 14, 2018)or these reasons, the Court
can, in its assessment, tell thia¢ at-issue “job descriptions]fa up-to-date” and, thus, that
VE Goss's DOT-based testimony validly undergirded ALJ Kittinger's disability
determination.See Cunninghay860 F. App’x at 615see also, e.gWhitmirg 2014 WL
582781, at *9 (The instant case is clegrdistinguishable fron€unninghansince all three
job descriptions identifek by the VE are present in both the DOT, and O*NeEurther, and
notably, the Court sees no reference in anyipent O*NET description to an amount of
training or probation a new employee in any swthyould face, as relevant to assessment of

Santagati’s repor

14 See also, e.gHolleran, 2015 WL 1432966, at *8 Holleran does not suggest that the
language in the DOT descriptiorssoutdated or antiquated, baly that the descriptions on
O*Net are different than the descriptions in B@T. This distinction is different than the one
made inCunninghani). The jobs at issue here are nfastly not the type that “no longer
exist in the American economy,” such as “getter, phrenologist, éeh collector, milkman,
pony express riderna daguerreotypist.Herrmann v. Colvin772 F.3d 1110, 1113 (7th Cir.
2014); see also, e.g.Czosnowski v. Comm’r of Soc. Sedo. RDB-13-1467, 2014 WL
1660083, at *4 (D. Md. Apr. 23, 2014) (concluding ttret jobs of “cutter-ad-paster of press
clippings using knives and scissors” ando¢dment preparer for microfilming” were
obsolete)Applefeld v. Comm’r of Soc. Seblo. SAG-17-517, 2018 WL 1136571, at *5 n.1
(D. Md. Mar. 1, 2018) (concluding that thebg of “photocopy operator” and “retail price
marker” were obsoleteloulter v. Colvin No. 1:13-CV-11-LLK, 2013 WL 3992445, at *2
(W.D. Ky. Aug. 2, 2013) (concting that a “fishing reel assembler” job was obsolete).
Americans still work in factories, claauildings, and assemble and pack items.

15 Given the sheer volume of SSA claims and appesdrity, consistencyand predictability
are values of particular port in the law surrounding SSA disability determinations. The
issuesCunninghaminjected, with which district courteave now struggled for eight years,
could use exegesis in pulbled guidance by the Circulbee, e.g.Petty v. AstrueNo. 2:12-
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At bottom, the relevant, core inquiry hether substantial evidence supports the
ALJ’s Step 5 decision. For alhe reasons explained, in thesenario, it undoubtedly does.
Even considering Santagati’'s submitted repast,Judge Kittinger did, the record, at most,
reflects competing vocational tesbny. The ALJ, in such a scamo, is allowed to make a
supported finding between the two, and VIStitaony responsive ta valid hypothetical
(which, again, Kidd does not dispute) substantial evidence tsupport the Step 5
determinationBiestek 880 F.3d at 790-9Lindsley 560 F.3d at 607P0g 342 F. App’x at
158;Varley v. Sec’y of Health & Human Sern&20 F.2d 777, 779 (6th Cir. 1987). The Court
upholds that administrative decision evénthere is substantial evidencee( another
vocational opinion) to support a contrary conclusitomes v. Comm’r of Soc. Se836 F.3d
469, 475 (6th Cir. 2003).

ALJ Kittinger considered all offered proof and rationally determined to credit VE
Goss’s impartial, expert opinigfspecific to Kidd’'s circumstares and largely reliant on the
DOT) over Santagati's generalizethn-specific report, expressinige extreme, outlier view
(with no record or evidentiargupport) that arfoccasional intera@n” limitation alone
“precludes all work.” There was no error iretvVE'’s (and, thus, th&LJ’s) reliance on the
DOT, and Judge Kittinger found that VE Gossswgmalified and based her expert opinion on
reliable evidence. The Court does not, on substantial evidence rewevger¢he ALJ in such
circumstances. Therefore, per the aboveyasiglnone of Kidd’s arguments has traction, and

the Court sees no reversible error in the ALJ’'s Step 5 treatment.

cv-324, 2013 WL 3466851, at *11 (E.D. Tenn. July 2013) (narrating a piwn of but three
years’ of districtcourt confusion);Ragland 2018 WL 1757656, at *11 n.9 (noting the
practical concern that holding “that use of the DOT constitutes per se error would call into
guestion all of the SSA adjudications in whitle DOT plays a role” and stating that such a
holding “would overstep the bound$judicial review”).
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[11.  CONCLUSION
For the reasons stated, the C@BRANTS DE #18 andDENIES DE #15. The Court
will enter a separate Judgment.

This the 19th day of June, 2018.

. Signed By:
I} Robert E. Wier Qm/

" United States District Judge
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