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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
LISA FOSTER )
)
Plaintiff, ) Civil No. 5:18<v-00382GFVT
)
V. )
) MEMORANDUM OPINION
NANCY A. BERRYHILL, ) &
Acting Commissioner of Social Security, ) ORDER
)
Defendant. )
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Lisa Fosterseeks judicial review of an administrative decision of the Commissioner of
Social Security, which denidterclaim for disability benefits Ms. Fosterbrings this action
pursuant to 42 U.S.C. § 405(@Jlegingerrorby the ALJ considering the matteThe Court,
having reviewed the record and for the reasons set forth hereiENlY Ms. Foster’sviotion
for Summary Judgment at@RANT the Commissioner’s

I

Ms. Fosterfiled an application for a period of disability and disability insurance benefit
on October 21, 2014. [Transcripiefeinafter, “Tr.”)11] Ms. Foster’'sMotion for Summary
Judgment alleges a disability beginning on June 22, 2013, ¢heeipheral artery disease,
coronary artery disease, degenerativbrdis$, osteoarthritis, claudation in the lower
extremities, meniscus tear and diabetic neuropafRy 10 at 3.] MsFoster’'sapplication was
denied initially and upon reconsideratioid. At Ms. Foster'srequest, an administrative hearing
was conducted before Administrative Law Judge Roger L. Reynolds on May 15, Z0171.]

During the hearing, the ALJ heard testimony froma Stambaugh, an impartial vocational
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expert, as well asls. Foger. [Tr. 11.]

In evaluating a claim of disability, an ALJ conducts a ftep analysisSee20 C.F.R. §
404.1520" First, if a claimant is working at a substantial gainful activity, she is notldha0
C.F.R. 8§ 404.1520(b). Second, if a claimant does not have any impairment or combination of
impairments which significantly limit her physical or mental ability to do basic wadrkites,
then she does not have a severe impairment and is not disabled. 20 C.F.R. § 404.1520(c). Third,
if a claimants impairments meet or equal an impairment listed in 20 C.F.R. Part 404, Subpart P,
Appendix 1, she is “disabled.” 20 C.F.R. § 404.1520(d). Before moving to the fourth step, the
ALJ must use all the relevant evidence in the record to determine the claimsidtsire
functional capacity (RFC), which is an assessment of one’s ability to mecgrntain physical
and mental work activities on a sustained basis despite any impairment ecgubbgrihe
individual. See20 C.F.R. § 404.1520(e); 20 C.F.R. § 404.1545.

Fourth, the ALJ must determine whether the claimant has the RFC to perform the
requirements of her past relevant work, and if a claimant’s impairments deemenpher from
doing past relevant work, she is not “disabled.” 20 C.F.R. § 404.15Z(#), if a claimant’s
impairments (considering her RFC, age, education, and past work) prevent her from luging ot
work that exists in the national economy, then she is “disabled.” 20 C.F.R. § 404.1520(f).

Through $epFour of the analysis, “the claimant bears the burden of proving the

! The Sixth Circuit summarized this processames v. Comm’r of Soc. Se836 F.3d 469, 47@" Cir.
2003):
To determine if a claimant is disabled within the meaning of the AcAltdeemploys a fivestep
inquiry defined in 20 C.F.R. 404.1520. Through step four, the claimant bears the burden of
proving the existence and severity of limitations caused by heirimgrats and the fact that she is
precluded from performing her past relevant work, but at step fiveedftjuiry, which ighe
focus of this case, the burden shifts to the Commissioner to identgyificant number of jobs in
the economy that accommodate the claimant’s residual functional capacity (deteamngtep
four) and vocational profile.
Id. at 474 (internal citations omitted).



existence and severity bimitationscaused by hampairments and the fact that sherscluded
from performing her past relevant workJones v. Comm’r of So8ec, 336 F.3d 469, 474 (6th

Cir. 2003). At $epFive, the burden shifts to the Commissioner to identify a significant number
of jobs that accommodate the claimant’s profile, but the claimant retains the ulturdeée bf
proving his lack of residual fictional capacity.ld.; Jordan v. Comm’r of Soc. Se648 F.3d

417, 423 (6th Cir. 2008).

In this casethe ALJ determined th&ls. Fosterwas not disabled under the Social
Security Act. [Tr. 20.] At Step 1, the ALJ found thals. Fosterhas not engaged inilsstantial
gainful activity sincehe date oDctober 21, 201,4he date sheubmitted her application for
disability benefits [Tr. 14.] At Step 2, the ALJ found thiss. Fosterhad thesix following
severe physical impairment$) insulin dependent type Il diabetes mellitus with possible
neuropathy in the hands and fg@) peripheral arterial disease with stents to the left common
iliac, right femoral and left subclavian arteries; @ronary artery disease, status post PTCA,;
(iv) obesity; (v) degenerative joint disease, right ankded i) degenerative diseadalateral
knees Id. At StepThree,the ALJ determined herombination of impairments did not meet or
medically equal one of the listed impairments in 20 C.F.R. Part 404to4Fa Id. at 16-17.
Before moving on to t8p Four, the ALJ considered the record and determinedvtbaFoster
possessed the following residual functioning capacity

[Ms. Fostgr hasthe residual functional capacitp perform sedentary work as

defined in 20 ER416.967(apxcept she requires a sit stand optiath wheability

to change position briefly every hour for less than five minutes every hour, no

standingor walking in excess of one hour without interruption, no standing or

walking in excess of two hours total in an eight hour day, fiagiin excess of

one hour in an eight hour day without interruption, no sitting in excess of 6 hours

total in an eight hour day; no climbing of ropes, ladaerscaffolds;occasional

climbing of stairs or ramps; frequent stooping,&img, crowching or crawling; no

operations of foot pedal controls; frequent handling or fingering with the left upper
extremity no exposureto concentratdemperature extremes, excess humidity;



concentrated vibration or indtrial hazards; mayequire use of a cam for
prolonged ambulation.

Id. at 18. After explaining the RFC, the ALJ found at Step Four that, baskdr&FC, age,
education and work experience, Ms. Foster was not capable of perfqrasingelevant work
experience as a sedimployel babysitterand motel hosekeepr. Id. at 19.Nonetheless,igen
Ms. Fosteis RFC, the ALJ assessed that there are a significant number of jobs avaithlele
national economy which Foster can perforah. at 19. The ALJ then issued an unfavorable
decision to Foster, finding that she has not been under a disability as definedNay. thd. at
20. The Appeals Council denied Foster’s appeal of the ALJ’s decisloat 8.
I

This Court’s review is generally limited to whether there is substantial eédenice
record to support the ALJ’s decision. 42 U.S.C. 8 40Mfight v. Massanari321 F.3d 611,
614 (6" Cir. 2003);Shelman v. HeckleB21 F.2d 316, 319-20Y&Cir. 1987). “Substantial
evidence” is “more than a scintilla of evidence but less than a preponderasceici irelevant
evidence as a reasonable mind might accept as adequate to support a concluglgny.
Sec'y of Health & Human Sery25 F.3d 284, 286 {BCir. 1994) (citingRichard v. Perales402
U.S. 389, 401 (1971)). The substantial evidence standard “presupposes that there is a zone of
choice within which [administrative] decision makers can go either walyputiinterference by
the courts.”Mullen v. Bowen800 F.2d 535, 545 {6Cir. 1986) é€n bany (quotingBaker v.
Heckler, 730 F.2d 1147, 1150%8Cir. 1984)).

In determining the existence of substantial evidence, courts must examine tdeaseao
whole. Cutlip, 25 F.3d at 286 (citinKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535
(6™ Cir. 1981),cert. deniegd461 U.S. 957 (1983)). However, courts are not to conddetreovo

review, resolve conflicts in evidence, or make credibility determinatidiman v. Comm’r of



Soc Sec, 693 F.3d 709, 713 {6 Cir. 2012);see also Bradley v. Sec’y of Health & Human
Servs, 862 F.2d 1224, 1228(&Cir. 1988). If the Commissioner’s decision is supported by
substantial evidence, it must be affirmed even if the reviewing court wlealde the matter
differently, and even if substantial evidence also supports the opposite conclbseafiman,
693 F.3d at 714Bass v. McMahom99 F.3d 506, 509 {6 Cir. 2007);Her v. Comm’rof Soc.
Sec, 203 F.3d 388, 389-90(&Cir. 1999). Here,the only issues for the Court are (1) whether
the ALJ properly assesséfts. Foster’s severe impairments at Step 2, and (2) whether the ALJ
reasonably determindds. Foster's RFC.
A

Ms. Fosterlleges that the ALJ failed to properly assess additionals@wgairments at
Step 2. [R. 10 at p.To that point, ke believes that the ALJ should have considered her diabatic
neuropathy and left foot and anidevee impairments. Ms. Fostéils toshow that those
impairments were not consiael or that the failure to consider them would be in error.

At Step 2, tle claimant bears the burden of proving that her impairments are severe.
Jones 336 F.3d at 474But this step isa “de minimushurdle in the disability determination
process.”Higgs 880 F.2d at 862. An ALJ should not conclude that a claimant’s condition is
non-severe if the ALJ “is unable to determine clearly the effect of an impairmenthdination
of impairments on the individual’s ability to do basic work activitieSR 85-28, 1985 WL
56856 at *12 (Jan. 1, 1985)f the effect of the claimant’s impairments is not clear, the ALJ
should continue the five-step evaluatidd. And, Judge Reynolds did.

Ms. Fostelbeginsby alleging that her diabetic neuropathy was a seventh severe
condition. That claim, however, ignores the Ad determinatio that she had “insulin dependent

type Il diabéesmellitus with possible neuropathy in the hands and feet"afinding that her



neuropathy was a severe impairment. [Tr. 14.] To that point, the ALJ notefMBaFbsteis]
overall physical examination, including cardiovascular, vasceddremty and psychiatric
evaluationwas normal’ Id. at 15(emphasis added)lherefore the ALJ appropriately
consideredMs. Fosters neuropathy And, to the extent thALJ did not explicitly cite to every
record or piece of evidencthat is not requireth makinga determination of disabilitySee
Bosely v. Comm’r of Soc. Sec. Admi®7 Fed.Appx. 195, 199t6Cir. 2010) (unpublished)
(“Neither the ALJ nor the Council is required to discuss each piece of dagaopinion, so long
as they conskt the evidence as a whole and reach a reasoned conclusion.”)

Ms. Fosters also believes that hieft foot and anklémpairments Bould have been
classified as a severmpairment [R. 10 at 8.] Ms. Foster, however, has netspnted evidence
which would result in a consideration of her left foot and ankle impairments as sevele. A
“issues not fully developed and argued to be waivdtihdley v. McCullen61 F.3d 507, 509
(6th Cir. 1995)see e.g.United States v. Layn&92 F.3d 556, 566 (6th Cir. 1999) (stating that
“issues adverted to in a perfunctory manner, unaccompanied by some effort at developed
argumentation are deemed waivedSince Foster has failed to adequately support her
argument, the Court considers it waived.

In any eent, Ms. Foster cannot show any prejudice ftbemnALJs failure to define
someimpairmentsas severelndeeda failure to declare some impairmgis‘ severe at step
two . . . is legallyrrelevant” Anthony v. Astrue266 F. App’x 451, 457 (& Cir. 2008). Here,
the ALJ continued the fivetep aalysis and considerdds. Fostersimpairments when
considering her RFC.

B

Next, Ms. Foster allegethat the ALJmproperly weighed her subjective assessments of



painand other symptoms. [R. 10 at 8.] In the course of a disability determination, an ALJ is
required to consider subjective allegations of pain, symptoms, and limitationd bguse
claimant’s impairment. 20 C.F.R. 8 416.929(a). However, an “indivislsédtements as to pain
or other symptoms shall not alone be conclusive evidence of disability...” 42 U.S.C. §
423(d)(5)(A). The Regulations prescribe a t8tep process for assessing a claimant’s subjective
allegations of pain and other symptoms. 20 C.F.R. 8 49@H2). The Sixth Circuit in

Moruzzi v. Commissioner of Soct¢arity described it as follows:

We are to first "examine whether there is objective medical evidence of an umglerlyi

medical condition.Buxton 246 F.3d at 773 (quotiriguncan v. Sec'y of Health &

Human Servs801 F.2d 847, 853 (6th Cir. 1986)). "If there is, we then examine: (1)

whether this evidence confirms the severity of the alleged pain arisingtfeom t

condition; or (2) whether the objectively established medical condition is of such a

severity that it can reasonably be expected to produce the alleged disablihg pain.
759 Fed. Appx. 396, 40®™ Cir. 2018).

At the first stepthe ALJ foundhat Foster’s “medically determinable impairmecasiid
reasonably be expected to cause the alleged symptoms18[TrHowever, Fostdriled to
satisfy sep twobecausderalleged‘intensity, persistence and limiting effects of these
symptoms ee not entirely consistent with the medical evidence and other evidence in the
record[.]” Id. At this step, the record reflextiwvo majorinconsistenciesFirst, Ms. Foster
complained of herlbng historyof right knee and right leg pain,” but herghtknee was
assessedsanormal. Id. Second she reportedleep difficulty but the“treatment record from the
Total Lung Care and Sleep Center shows the claimant takes 15 minutesistefghl.” Id.

Even if Ms. Foster is correct, she oahshow she was harmed by the Adssessment
of herimpairments The ALJ’s RFC finding accommodates Fostatlsgedy “disabling pain.”

The highly restrictive RFC called for sedentary weee20 C.F.R. § 416.967(a), with numerous

additional conditionsailored to her circumstanceé&ny of Ms. Foster’s diiculties with



standing or walkingsreaccommodatedby the ALJs determination that stwuld not‘stand] or
walk[] in excess of one hour without interruption[.]” [Tr. 1Ahd, Ms. Fosters complaints

about pain while bearing weight, [Tr. 72&}e factored into the RF€finding that shelift[] no
more than 10 pounds at a time.” 20 C.F.R. § 416.967(a). Lastlyathéoster feslwhen
pressing on a gas pedal ssdealt with insofar as the RFC expressly prohibits “operation of foot
pedal controls.” [Tr. 17.] All of Md-oster’s subjective complas were appropriately
considered by the ALJ.

Ms. Foster’slast allegation is that the ALJ failetb*find that [shgmet the highest range
in the highest category of obesity[.]” [R. 10 at 10.] She is wrongs$essing FosteRFC,
the ALJ found that shiead a “BMI in excess of 40,” which w#ise highest levalecognized by
Social Securityat the time? And, Ms. Foster’s particular BMobr weight level does not establish
her “obesity as a ‘severe’ or ‘not severe’ impant.” 84 FR 22924 at *229250besity is not
a listed impairmenthowever, the functial limitations caused by the [medically determinable
impairmentsjof obesity, alone or in combination with another impairment(s), may medically
equal a listing. 1d. (emphasis added)'he ALJappropriately considered the functional
limitations caused bils. Foster’s obesity[Tr. 16-17.].

Ms. Fosterallegation continued that sifeannot ambulate effectively given her physical
size.” [R. 10 at 10.] The record suggests otherwisber obesity prevented her from walking,
her treating physicians would not have placed her on a walking regimen, or tad'lkiek up
her activity level.” [Tr. 15.] Further, the record shows thagtercould: picks things up around
the houspvacuumsdo the laundrygleans surfacesun errands and shop; and take her children

to school. [Tr. 15.]All these activities belied any argument that she was unable to ambulate

2The Ruling,2002 SSR LEXIS At *4, onwhich the Social Security Administration’s Brief reliéss
since been updated with the Ruli®g FR 22924



effectively. Accordingly, the ALJ found that tfanctional limitations of Foster’'s obesjty
“individually and in combinatio with other impairmentsdid not qualifyas a listed impairment.
84 FR 22924 at *22925; [Tr. 17Foster’'salreadyhighly restrictiveRFC was properly assessed.
[l

Longstanding Sixth Circupirecedenholds that as long as the ALJ’s decision is
supported by substantial evidence, “reversal would not be warranted even if salbstadgnce
would support the opposite conclusioBass 499 F.3d at 509. Upon review, the Court finds
that the ALJ’s determinain thatMs. Foster was nadisabled starting on October 21, 2014,
supported by substantial evidence in the record. Therefore, the ALJ wasdustidenyingVis.
Foster’'sapplication for a period of disability and disability insurance benefits. Aauglsdiand
the Court being sufficiently advised, it is herébDRDERED as follows:

1. The Plaintiff's Motion for Summary JudgmeRt [LO] is DENIED;

2. TheCommissioner'sviotion for Summary JudgmenR[ 12] is GRANTED; and

3. JUDGMENT in favor of theCommissionewill be entered contemporaneously
herewith.

This the 15th day of August, 2019.
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