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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON

TEDDY RYAN HACKER, )

)
Plaintiff, ) No. 5:18-CV-433-REW

)

V. )
) OPINION AND ORDER

MADISON COUNTY, et al., )

)

Defendants. )

*kk kkk kkk kkk

Based on Kentucky'’s recently-enacted medieaiew panel act, codified at KRS
Chapter 216C, Defendant Southdlealth Partners, Inc. k&), seeks dismissal of Teddy
Hacker’s claims against it. DE #8 (Moti). Plaintiff opposed. DE #10 (Response). SHP
replied. DE #11. For the following reasons, the C&GRANTSIN PART andDENIES
IN PART DE #8!

. BACKGROUND

In June 2018, Hacker sued multiple defendants in this court, raising a variety of
claims.SeeDE #1 (Complaint). The Complaint cergeon the medical care he received
(and did not receive) while in custody the Madison County Detention CentSee id.
Counts 1-4 are 42 U.S.C. § 1988aims; Count 5 is titled “Negligence and Gross

Negligence.” Madison County and Doudndmas answered on July 20, 2018. DE #7.

1 As explainednfra, the denial as to Counts 2, 3, anis 4ategorical; the Court assumes,
in processing those Counts, that KRS 2020 may validly be enforced. The without-
prejudice grant as to Count 5, however, isjsct to reopening, as this Opinion explains.
[Count 1 does not name SHP.]

2 Section 1983 generally provides a federal eanfsaction against state officials, acting
under color of state law, for “the deprivaii of any rights, privileges, or immunities
secured by the Constitution and laws” of the United States.
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Days later, SHP, the jail's medical providéled the pending motion to dismiss, which
the parties have fully (if succinctly) briefed.
1. STANDARD

Under Fed. R. Civ. P. 12(b)(8)a defendant may seek dismissal based on an
alleged “failure to state aam upon which relief can be granted.” Faced with such a
motion, the Court views the Complaint in thehlignost favorable to Plaintiff, accepts as
true all well-pleaded factual allegations, andvds all reasonable inferences in Plaintiff's
favor. Ashcroft v. Igbal 129 S. Ct. 1937, 1949-50 (2009) (citiBgll Atlantic Corp. v.
Twombly 127 S. Ct. 1955 (2007)Brent v. Wayne Cnty. Dep’t of Human Ser@Ql
F.3d 656, 675-76 (6th Cir. 2018). “To survigemotion to dismiss, a complaint must
contain sufficient factual matter, accepted agetrto ‘state a claim to relief that is
plausible on its face.’Tgbal, 129 S. Ct. at 1949 (citinjwombly 127 S. Ct. at 1974). “A
claim has facial plausibility when the plaiffpleads factual content that allows the court
to draw reasonable inferences that the nigd@t is liable for the misconduct allegebtl”
A “formulaic recitation of the elemémof a cause of action will not doltvombly 127 S.
Ct. at 1965. The Court need not acdbet verity of legal conclusionk.
1. ANALYSIS

KRS 216C.020()provides:

3 SHP styled its motion as one under “Fed&uale of Civil Procedure 12.02.” DE #8, at
1. There is no Fed. R. Civ. P. 12.02. SHRalbed the argued dismissal basis as a
“failure to state a claim upon vudh relief can be answeredd. This, along with the pre-
Answer case posture, leadstiCourt to treat the motioas one raised under Rule
12(b)(6). [Curiously, though, SHP later debed the document as a “Motion to Stay.”
DE #11, at 1. That seems incongmteith the textual substance.]

4 The Franklin Circuit Court permanentinjoined enforcement of this statuseeDE
#10-1, at 26-27, but the Kentucky Couoft Appeals stayed that injunctioBeeOrder,
Step #9, Case No. 2017-CA-1770 (Nov. 7, 2017 mtatter is currently pending before



All malpractice and malpractice-related claims against a health care
provider, other than claims validlggreed for submission to a binding
arbitration procedure, shall be reviesdvby a medical review panel. Such
an action may not be commenced in a court in Kentucky before:

(a) The claimant’s proposed complainds been presented to a medical
review panel established under this chapter; and

(b) An opinion is given by the panel.thie panel has not given its opinion
within nine (9) months after thelifig of the proposed complaint, the
plaintiff may commence the action in court.

SHP argues that this statute commands disahiof Hacker’s claimagainst it. DE ##8-1,
at 1-3; 11. Hacker, unsurpingly, disagrees. DE #10. This creative advocacy and,
apparently, a new questiorrfidentucky’s federal courts.

Several critical statutory componentgjuge examination; the parties make no
argument as to the bulk ofdim. No party disputes thatakker did not make an express
“malpractice . . . claim.” Hacker does not digpthat SHP is “a healitare provider.” No
party disputes that Hacker was a “patiertidcker does not disite that he did not
present his claims to “a medical review panafore filing this suit. No party disputes
that this Court is “a court in Kentucky.”

SHP does (in effect) argue, though, thddcker's claims are “malpractice-

related,” bringing them within the scope of the stat8eeDE #8-1, at 1 (claiming that

“the basis for all causes oftaan stated in the Complaint teke Kentucky state law claim

the Kentucky Supreme Court. In the currenstpee, the Court agrees with SHP that, at
least at the moment, “KRS 216€the law.” DE #11, at 3.

®> The Court is cognizant that, analyzing this state, it writes on a mostly blank slate.
Westlaw, for instance, reports no case¢sgiKRS 216C.020. The Court has assessed the
text of the statute, as it must, and also fimdsrmative authority from other jurisdictions
with similar medical review panel statutes.eT@ourt, thus, declines Hacker’s invitation
to “defer ruling on the Motion to Dismiss unsiich time as the Kentucky Supreme Court
issues its[] final decision on the constitutionality of KRS 21682€DE #10, at 5. The
Court resolves motions in, and otherwiseli@sses, the legal landscape as it stands.



of malpractice”);id. at 2 (arguing that “Plaintiff's claims are all based upon the state law
claim of medical negligence”)*Malpractice” and “malpraate-related claim” carry
particular statutory definitiofis(that, again, the parties dwot address)As used in

Chapter 216C, a “malpractice-related claim™&s claim for a tort or a violation of a
statute, administrative regulation, right, or rbl@sed on or arising out of health care or
professional services that were providedthat should have been provided, by a health
care provider to a patient.” KRS 216C.010(6).

The Court denies SHP’s motions &s Counts 2-4—the § 1983 Counts that
pertain to SHP—because, even assuming Chapter 216C is valid, iBtéRsetation of
the medical review panel statute wla yield to the Supremacy ClausgeeU.S. Const.
art. VI, cl. 2. Simply put, “hough States retain substiahtleeway to establish the
contours of their judicial systems, they laakthority to nullify a fedeal right or cause of
action they believe is inconsistent with their local policiésaywood v. Drown129 S.

Ct. 2108, 2114-15 (2009). “The elements of, amddéfenses to, a federal cause of action
are defined by federal lawHowlett By and Through Howell v. RogElO S. Ct. 2430,
2442 (1990). Kentucky’s “policy, whatever its gy is contrary to Congress’ judgment

thatall persons who violate fedeénmaghts while acting under colof state law shall be

held liable for damagesld. (emphasis in original). Kentlkg's interest does not validly

®In contrast tog.g, the common understanding of thettof “malpractice,” which, in
Kentucky, is essentially a specializedbset of common law negligen&@ee Grubbs ex
rel. Grubbs v. Barbourvilld=amily Health Ctr., P.S.C.120 S.W.3d 682, 693-94 (Ky.
2003) (“In Kentucky, a medical malpractice actismerely a branchf the well traveled
road of common law negligence, and a medinalpractice plainff must demonstrate
the same prima facie case—consisting ofdoteach, causation, and injury—required in
any negligence case.” (internal quotation rsagdterations, and footnote removedge
also Blankenship v. Collier302 S.W.3d 665, 667 (Ky. 2010)eferally requiring a
plaintiff “to put forth expert medical testimony to eslish the applicable standard of
care, any breach that occurred and asyltag injury to the plaintiff”).



extend to regulating or limitinfederal courts hearing or jadicating federal causes of
action.Cf. Pauk v. Bd. of Trs. of City Univ. of N.854 F.2d 856, 866 n.6 (2d Cir. 1981)
(expressing a general prina@plthat, in certain circumetices, federal courts “must
determine whether [a] state statute impaiesabhievement of federal objectives”). Thus,
“whether presented iterms of direct disagreement with substantive federal law or simple
refusal to take cognizance of the fedaralise of action,” the position SHP espouses—
that a state statute would oust a federal cowthility to adjudicate a category of federal
claims—would “flatly violat§] the Supremacy ClauseMowlett 110 S. Ct. at 2445;
Haywood 129 S. Ct. at 2114-15gee also Hollyfield v. TullpNo. 18-1738, 2018 WL
4503947, at *4 (E.D. La. Sept. 20, 2018) (hotdithat, under Louisiana’s analogous
statute, 8 1983 claims need not be “exdtad through a medical review paneit),; at *4

n.1 (collecting cases for this proposition).eT@ourt thus holds that Hacker's § 1983
claims may proceed, even hatut satisfaction of the sttures of KRS Chapter 216C.

The result as to Count 5—raising ot of “negligence and gross negligence”
under Kentucky law—is differeritin Count 5, Hacker targetedl Defendants’ treatment
of his “medical condition” and the allegddilure “to prevent [his] medical condition
from worsening.” DE #1, at § 47. Plaintiffleged that all Defendants “breached their
duty of care to [him] with regard to providj proper reasonable medical care” and tied
alleged injuries to “the deniaff medical care to the Plaintiffld. at § 48. He specifically
charged SHP with violating 502 KAR 3:09d. at 1 49. Is Count 5 “a claim for a tort or

a violation of a statute, admstrative regulation, ght or rule based on or arising out of

" Notably, Plaintiff made no substantivergument against dismissal of Count 5,
contending only that the Court shdulawait the Kentucky Supreme Court’s
constitutionality decisiorSeeDE #10, at 5.



health care or professionakervices that were provided, or that should have been
provided?”SeeKRS 216C.010(6). In the Court’s opiniahjs. Indeed, itwould be hard

to imagine a claim that momrectly falls within the defiition (save, perhaps, a Count
explicitly labeled “malpractice”).

Accordingly, because Plaintiff did naatisfy all requirements of Kentucky’s
medical review panel act, Hacker “magt . . . commence[,]” KRS 216C.020(1), the
Count 5 state-law claims as &HP directly in this CourtSee, e.g.Thompson v. Cope
900 F.3d 414, 424-27 (7th Cir. 2018) (holding thamilar state-law “claims are subject
to the Indiana Medical Malprdace Act and must be presented to a medical review panel
under the Act before the plaintiff estate n@pceed in court. . . . The medical review
panel requirement is a subsiaatfeature of the Act that must be enforced in federal
court.”); Estate of Rice ex rel. Rice v. Corr. Med. Serg86 F. Supp. 2d 1208, 1225
(N.D. Ind. 2009) (“The Indiana General Assdyntloesn’t decide th jurisdiction of the
federal courts, so the legislative prohibition court action doesnaffect this court’s
subject-matter jurisdiction. But because the review panel hasn't issued an order and the
plaintiff didn’t file suit purs@nt to section 7, thEstate’s complaint states no claim upon
which relief can be granted under Indiana &svto Dr. Mathew or Goshen Hospital at
this point.”); Rangel v. Reynold$07 F. Supp. 2d 911, 928 (N.D. Ind. 2009) (“Plaintiffs
failed to bring their claim before the medi review panel and follow the procedures
outlined in Ind. Code 8§ 34-18-8-7. Thus, theedical malpractice claim against Dr.
Livermore and Ms. O’Neill fail to state claim and dismissal is proper.tf, Van Dyke v.

United States457 F. App’x 721, 725-27 (10th Ci2012) (affirming dismissal of Van



Dyke’s “FTCA claims for failure to complwith the Wyoming Medical Review Panel
Act”).

The Court therefore dismisses Coumtagainst SHP, without prejudic&ee
Thompson900 F.3d at 426 (discussing the “need” dowithout-prejudice dismissal “so
that the estate can refile the state-lawimb if it clears the medical review panel
process”)id. at 428°
V. CONCLUSION

For the reasons, to the extemdaon the terms stated, the CoGRANTS IN
PART and DENIES IN PART DE #8. Specifically, as to SHP, the Court dismisses,
without prejudice, Count 5, but permits Couis3, and 4 to progresBlaintiff may seek
to reassert the Count 5 al@8 against SHP, if and as appropriate, depending on (1) the
Kentucky Supreme Court’s decision on the tibusonality of the medical review panel
statute, and / or (2) the outcometioé medical review panel process.

This the 10th day of October, 2018.

Signed By:

 Robert . Wier %3 /

United States District Judge

8 SHP seeks a “with prejudice” dismiss@E #8-1, at 2, but states no reason or
justification for thatrequest. Independent of the SeveGircuit's explaation, a without-
prejudice dismissal here makes good sense.didraissal, after allis not based on an
adjudication of the merits of Hacker’s claibmjt rather on a procedural hiccup Plaintiff
encounteredSee Cooter & Gell v. Hartmarx Corpl10 S. Ct. 2447, 2456 (1990). The
pending, potentially outcome-altering litigati before the Commonwealth’s high court
also reasonably conitites to this view.



