National Casualty Company v. Wallace et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION

LONDON
NATIONAL CASUALTY COMPANY, )
)
Plaintiff, ) Civil No. 13-246GFVT
)
V. )
) MEMORANDUM OPINION
KEVIN LEE WALLACE, et al, ) &
) ORDER
Defendand. )
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National Casualty Company seeks a declaration of rights concludinghhatno
obligation to provide insurance coverage for the civil claims asserted in KeeiWallace’s
state court negligence lawsuit. National Casualty Company has filed a nootsamimary
judgment, to which Wallace has failed to respond. For the reasons set forth beldatithe
finds that summary judgment is appropriate and GRANTS National Casualty Cgmpan
motion.

I
A

This declaratory judgment action was first filed witke tbourt in December 2013.
Plaintiff National Casualty Company brought suit against Defendants KeeiiVallace and
Timothy Justice d/b/a/ TJ’s Marine and ATV Repairs, seeking a declarasipm tias no
insurance coverage obligations for claimdlhg Defendants arising out of a worktated

accident that occurred on or about September 19, 2012 in Lancaster, Garrard CountkyKentu
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On or about that date, Wallace was working for TJ’s Marine and was assistiagspdrting a
houseboat to Pulaski County. As the TJ's Marine employees transporting the boatlaggro
Lancaster, Kentucky, on their way to the TJ’s Marine shop, Wallace was ditectese a
stoplight and wires so that the houseboat could safely pass underneath. As WaBace di
another employee, Paul Weber, struck a utility cable with a truck. The uthiiy tteen struck
and injured WallaceWallace filed a civil action in Garrard Circuit Court for negligence and a
violation of Ky. Rev. Stat. § 342.690, which concerns employers’ workers’ compensation
coverage. Shortly after Wallace filed the state court suit, Plaintiff Ndt@asualty Company
filed the instant federal action.

This case has seeariousprocedural changes since National Casualty Company’s initial
December 2013 complaint. Defendant Wallace timely answered the odgmalaint[R. 6],
but Defendant Timothy Justice, d/b/a TJ's Marine and ATV Repairs did not. Defendaoe’d
lack of response ultimately led to the entry of a default judgment against him on bé&vEn
2014. [R. 15.] Also, National Casualty Company moved the Court for leave to file an @amende
complaint for the purposes of adding Paul Weber as a Defendant. [R. 26.] The Court granted
the motion [R. 29], and an amended complaint was filed on May 6, 2015. [R. 30.] Once again,
Defendant Wallace answered the complaint. [R. 32.] Like Defendant Justice ghptliev
newly added Defendant Weber failed to respond. National Casualty Compeantyrewoved
for an entry of default against Weber [R. 48], and the Clerk of this Court entered dafault
November 25, 2015. [R. 49.]

Although Defendant Wallace has timely answered both the initial and the aiende

complaint, his participation in this lawsuit has been somewhat abnormal. The reccatemdi



that National Casualty Company has served two written discovery requéstsllace [R. 33; R.
40]; however, National Casualty Company’s motion for summary judgment indibates
Wallace has failed to respond to either request. [R. 4545.] The reord is absent of any
signs of discovery that Wallace himself has conducted. On October 12, 2015, Waithae f
motion to dismiss with the Court. [R. 41.] However, he withdrew that motion to dismiss ten
days later, before National Casualty Company had a chance to respond. sge afish R. 46.]
On October 23, 2015, National Casualty Company filed the motion for summary judgmest that
now before the Court. [R. 45.] Wallace failed to respond to the summary judgment motion.

B

Pursuant to Federal Rule of Civil Procedure 56(c), summary judgment shoulahtselgra
“if the pleadings, the discovery and disclosure materials on file, and anwaffidaow that
there is no genuine issue as to any material fattfzat the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). “A genuine dispute exists on a matetisrfacthus
summary judgment is improper, if the evidence shows ‘that a reasonableyloyeturn a
verdict for the nonmang party.” Olinger v. Corporation of the President of the Church, 521 F.
Supp. 2d 577, 582 (E.D.Ky. 2007) (quotiAgderson v. Liberty Lobby, Inc., 477 U.S. 242, 255
(1986)).

The moving party has the initial burden of demonstrating the basis for its motion and
identifying those parts of the record that establish the absence of a gesueefimaterial fact.
Chao v. Hall Holding, 285 F.3d 415, 424 (6th. Cir. 2002). Moreover, the movant may satisfy its
burden by showing “that there is an absence of evidence to support the non-moving party’s

case.” Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Once the movant has satisfied this



burden, the non-moving party must go beyond the pleadings and come forward with specific
factsto demonstrate there is a genuine isddelding Hall, 285 F.3d at 424 (citinGelotex, 477
U.S. at 324). Ultimately, “the nonmoving party must do more than show there is some
metaphysical doubt as to the material fact. It must present significantipeodadence in
support of its opposition to the motion for summary judgmeHbfding Hall, 285 F.3d at 424
(internal citations omitted).

Finally, the trial court is under no duty to “search the entire record to sbt#iuit it is
bereft of a genumissue of material fact” and “the nonmoving party has an affirmative duty to
direct the court’s attention to those specific portions of the record upon whielkstteerely to
create a genuine issue of material fadt’re Morris, 260 F.3d 654, 655 (6th Cir. 2001). In
reviewing a motion for summary judgment, the court “must construe the evidencexanalldr
reasonable inferences in favor of the nonmoving pamydwning v. Dept. of Army, 436 F.3d
692, 695 (6th Cir. 2006) (citiniglatsushita Elec. Indus. Co. v. Zenith Radio Corp., 495 U.S. 574,
587 (1986)).

I

Although the Court is required to review the evidence and draw inferences in favor of
Defendant Wallace, the nenoving farty, at this stage, the Court is currently faced with the
somewhat gypical situation in which the nomoving party has failed to present any evidence at
all. Wallace has not offergatoof supporting his position, nor has he made any arguments
opposing National Casualty Company’s position. As a result, Wallace is in tlagiposc
position of hoping that the general denials made in his answer to National Casualty £empan

amended complaint are sufficient to create a genuine issue of material fact.



The Court is not permitted to create a legal argument on behalf of Walkext drathe
denials in his answer. As the Sixth Circuit Court of Appeals has stated, it i$y‘utte
inappropriate for the court to abandon its position of neutrality in favor of a role esuiv@l
champion for the non-moving party: seeking out facts, developing legal theories, angd findi
ways to defeat the motion.Guarino v. Brookfield Township Trustees, 980 F.2d 399, 406 (6th
Cir. 1992). More importantly, the Supreme Court has interpreted Federal Rule of Civil
Procedure 56(e) as requiring the non-movant to do more than make “reference anly to it
pleadings” to defeat a properly made summary judgment moGelotex Corp. v. Catrett, 477
U.S. 317, 325 (1986). In this case, Defendant Wallace has not only failed to rely on his answer
as sufficienbpposition to the Plaintiff’'s motion, but has failed to even refer to his answer at all
or to make any kind of argument or response. “The failure to present any evimlenoeater a
well-supported motion for summary judgment alone is grounds for granting the motion.”
Eversonv. Leis, 556 F.3d 484, 496 (6th Cir. 2009). The Court finds this rule applicable to the
present situation.

National Casualty Company’s motion for summary judgment is, indeed, wpgibsged.
National Casualty Company sets fortle #xclusions in the insurance policy in question that
apply toemployees of the insuredR. 4541 at 56; R. 45-8.] It explains why Wallace is a
properly excluded employee under the policy, regardless of Wallace’s contentiba thas
acting as amdependent contractor of TJ's Marine when he was injurSek, ¢.9., R. 451 at 2
3; R. 45-3; R. 45-4; R. 45-6.] It properly sets forth the law on Wallace’s deemed atsissi
under Federal Rule of Civil Procedure 36(a) and on the application of tirendax judicial

estoppel. [R. 45-1.] On the whole, there is evidence showing that the accident gwitogthie



underlying state court and present federal actions does not trigger coverggaatdion behalf
of National Casualty Company. Defent#vallace has offeredathing to the contrary, such
that a reasonable jury could return a verdict for hgge, e.g., Olinger, 521 F. Supp. 2d at 582.
1
Therefore, and the Court being otherwise sufficiently advised, it is h&l@BJERED
that summary jugment for National Casualty Company against Defendant Kevin
Wallace is appropriate, and National Casualty Company’s md®o#5] is GRANTED.

This the & day of December, 2015.

Gregory F“Van Tatenhove
United States District Judge



