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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

WILLIAM O. SMITH, )
)
Plaintiff, ) Civil Action No. 6: 14-084-DCR
)
V. )
)
DENNY PEYMAN, Individually and in ) MEMORANDUM OPINION
His Official Capacity as Sheriff of Jackson ) AND ORDER
County, Kentucky, )
)
Defendant. )

*kk  kkk  kkk k)%

On April 7, 2014, Plaintiff William SmitHiled this case under 42 U.S.C. § 1983,
alleging the deprivation of his rights under thesEiFourth, and Fourteenth Amendments to
the United States Constitution, as well as relatate claims. [Recoro. 1] The matter is
pending for consideration of Defendant DgridReyman’s motion for summary judgment
filed pursuant to Rule 56 of the Federal RuWé<ivil Procedure. [Record No. 30] For the
reasons set forth below, the dadant’s motion will be denied, ipart, and granted, in part.

l.

This case involves an ongoing political geh between the Jackson County Judge
Executive, William Smith, and Jackson CouBtyeriff Denny Peyman. Although the parties
do not agree on the relevant fatke record reflects that, sevieyaars prior to the matters in
guestion, problems developed beem the two. Within Peymanfast year as sheriff in
2011, the officials were at odds over the Jaok€ounty payroll system. [Record No. 30-1,

p. 4] According to Peyman, although the Jk County Fiscal Court typically paid for
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court security, in March of 2011 he wasviesed that the Sheriff's office would be
responsible for these payment&d.,[p. 7] In addition, the Fisc&ourt reduced the Sheriff's
yearly budget allocatiofor deputy payroll. Id.] The plaintiff counters that the changes
were made because Kentuckywlallocates courthouse security funding to the Sheriff.
[Record No. 31, p. 2]

In August 2012, the Kentucky State Auditconducted an audit of the Sheriff's
office, reporting irregularities in expenditgte [Record No. 31, p. 4] Debate erupted
between Smith and Peyman regarding the amoluntoney the Sheriff' ®ffice owed to the
county. [Record No. 30-1, p. 9] The plaintiftes “low revenue that year, changes in how
grant monies and coal severance money cbaldsed, and the lack of reimbursement from
the Sheriff” for the Fiscal Court’'s decisidim suspend advanced payroll funding to the
Sheriff's office. [Record No. 31, p. 4] Couocilnse security “seemed to be in jeopardy to the
point that a Circuit Judge threatened to eltise courthouse” unless security personnel were
paid. [Record No. 27, p. 113]

By October of the same year, Judge Executive Smith had eliminated the positions for
the Sheriff's deputies and created the Jagk8ounty Police Force by emergency order.
[Record No. 31, p4] The newly-formed police force took the place of the deputies in
providing courthouse security under the supervision of the Jackson County Judge Executive.
[Id., p. 6] In addition, grant nmey from the Appalachian Higimtensity Drug Trafficking
Area (“HIDTA") that had previously funded the Sheriff’s office began flowing directly to the
Jackson County Police Department insteadecfRd No. 27, pp. 32-33] On November 5,
2013, the Jackson Fiscal Coudpearheaded by Smith, filed a lawsuit against Sheriff

Peyman, seeking repaymaert payroll funds. Id.]
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Meanwhile, the record suggests thdite Jackson County Fiscal Court was
encountering financial troubles of its owitwo Jackson County audit reports for 2011 and
2012 found inconsistent monthlyank reconciliations by the $@al Court and inaccurate
account balances attributed to “an atterptcircumvent controls and manipulate the
financial statement amounts[Record No. 30-1, p. 21]

According to Peyman, in the fall of 2013, assets belonging to the Sheriff's office —
including “vehicles, weapons,dthers, [and] uniforms” — weitaken from a strage facility
by Smith under threat ddrrest and appropriated to themieformed county police force.
[Record No. 30-1, p. 14] Smith, on the otlemnd, argues that the property belonged to
Jackson County and not to the Sheriff's officlRecord No. 19, p34] Peyman made a
series of demands for the retwhthis property. [Record No. 30-1, pl5] On January 14,
2014, after his demands went unanswered, Peymasted Executive Judge Smith, charging
him with organized crime, Iifying business records, rgery, criminal facilitation,
tampering with public recordend abuse of public trust. ¢Rord No. 20, pp. 511] Smith
alleges that, intending to embarrass and hateithe Judge Execwg, Peyman made the
arrest “in the presence of a media contimgfPeyman] had previously notified to be
present.” [Record No. 1, p. 2] Peyman did abtain a warrant before the arrest, but the
parties dispute whether he sought legal advi€®ecord No. 31, p. 8] On February 6, 2014,
the charges against Smith were dismissédl] [

Smith then filed this suit @jnst Peyman, individually and his official capacity as
Jackson County Sheriff. [Record No. 1] Snuthims violations of the First, Fourth, and
Fourteenth Amendments to the United StaBemstitution for false arrest and retaliation

under 42 U.S.C. § 1983. Additionally, he rais¢ste law claims ofmalicious prosecution
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and false imprisonment, seeking damagesluding $5,000,000.00 in punitive damages.
[Record No. 1, p. 4] Defendant Peyman noweasothe Court for summary judgment in his
favor on the merits of the claims.

.

Summary judgment is appnagte when there are no genuine disputes regarding any
material facts and the movantesititled to judgmenas a matter of law.Fed. R. Civ. P.
56(a);see Celotex Corp. v. Catrett77 U.S. 317, 322-23 (198&}hao v. Hall Holding Caq.
285 F.3d 415, 424 (6th Cir. 2002). A dispute caenaterial fact isiot “genuine” unless a
reasonable jury could return a verdict for ttenmoving party. That is, the determination
must be “whether the evidenpeesents a sufficient disagreeméo require submission to a
jury or whether it is so one-sided that qaety must prevail as a matter of lawAnderson
v. Liberty Lobby, InG.477 U.S. 242, 251-52 (198&ge Harrison v. Astb39 F.3d 510, 516
(6th Cir. 2008).

The party moving for summangudgment bears the burden of showing conclusively
that no genuine issue ofaterial fact exists.CenTra, Inc. v. Estrin538 F.3d 402, 412 (6th
Cir. 2008). Once the moving party has ntetburden of production, the nonmoving party
must present “significant probative evidenad” a genuine dispute in order to defeat the
motion for summaryudgment. Chaq 285 F.3d at 424. The nonmng party cannot rely
upon the assertions in its pleadings; rathemutst come forward ith probative evidence,
such as sworn affidavitdp support its claims. Celotex 477 U.S. at 324. In deciding
whether to grant summary judgnigthe Court views all the faectind inferences drawn from
the evidence in the light moitvorable to thenonmoving party.Matsushita Elec. Indus. Co.

v. Zenith Radio Corp475 U.S. 574, 587 (1986).
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When the question is one of qualified immunity, however, the analysis is somewhat
altered. In ruling on a motiofor summary judgment based ohe defense of qualified
immunity, the existence of a disputed, matkefact does not necessarily preclude summary
judgment. Even if there is a teaial fact in dispute, summary judgment is appropriate if the
Court finds that — viewing the facts in the lighost favorable to the plaintiff — the plaintiff
has failed to establish aolkation of clearly estdished constitutional law.Saucier v. Katz
533 U.S. 194, 201 (2001Dickerson v. McClellan101 F.3d 1151, 1158 (6th Cir. 1996).

[11.

A. Individual Capacity Federal Claims

In reviewing the 8 1983 claims, the Cobunust determine whier the plaintiff has
established that: “(1) he wasgtaved of a right seaed by the Constitutioar the laws of the
United States, and (2) the deprivation as edusy a person acting under the color of state
law.” Redding v. St. Ewar@41 F.3d 530, 532 (6th Cir. 2001). alfplaintiff “fails to make a
showing on any essential element & 4983 claim,” the claim must failld. There is no
dispute that Peyman, as Sfiieracted under color of statewa [Record No. 30-1, p. 4]
Therefore, the relevant question to both ofitSim constitutional claimss whether he was
“deprived of a right secured by the Constiatior the laws of the United Statesd.

1. Fourth Amendment False Arrest

Smith challenges the validity of his arrestder the Fourth Amendment’s prohibition
against unreasonable seizuresade applicable to the states through the Fourteenth
Amendment. Peymangues that he is entitled to quaid immunity from Smith’s Fourth
Amendment claim. The doctrine of qualified immunity is “an affirmative defense that

shields government officials ‘from liability focivil damages insofar as their conduct does
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not violate clearly establishesfatutory or constitutional rights of which a reasonable person
would have known.” Estate of Carter v. Detrqit408 F.3d 305, 310-11 (6th Cir. 2005)
(quoting Harlow v. Fitzgerald 457 U.S. 800, 81§1982)). Implicit in the qualified
immunity doctrine is the recognition that goverent officials, actingeasonably, may err.
Dunigan v. Noblg390 F.3d 486, 492 (6th Cir. 2004).

In resolving questions ajualified immunity at the samary judgment stage, courts
engage in a two-pronged inquiry. The first digesis whether the facts, “taken in the light
most favorable to the party astsgg the injury, show the offer’'s conduct violated a federal
right.” Tolan v. Cotton134 S. Ct. 1861, 1865 (2014) (quotiBgucier 533 U.S. at 201).
The second prong of the qualdi@nmunity analysis asks whwdr the right in question was
“clearly established” at the time of the violatioHope v. Pelzer536 U.S. 730, 739 (2002).
Governmental actors are shiett from liability for civil damages if their actions did not
violate clearly established statutory or ditm$ional rights of which a reasonable person
would have known.Id. In response to an assertion cpfalified immunity, “the plaintiff
bears the burden of demonsing that the defendant is nentitled to qualified immunity.”
Livermore ex rel. Rohm v. Lubela#d76 F.3d 397, 403 (6th Cir. 2007). The Court must
consider whether, “taken in the light most favorable to the party asserting the injury,” the
facts alleged show the Sheriff's contlu®lated a constitutional rightSaucier,533 U.S. at
201.

Under the first prong of the qualified immtynanalysis, it is well-settled that an
arrest without probable causeokdtes the Fourth AmendmentDonovan v. Thamesl05
F.3d 291, 297-98 (6th Cir. 1997). dlexistence of probable causkea related offense will

excuse a lack of probable cauee other offenses charged, atf offense for which there is
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probable cause to arrest need not be closthted to or based on the same conduct as the
offense for which the plaintiff was arresteDevenpeck v. Alforcb43 U.S. 146, 154 (2004).
Thus, to succeed on his summamndgment motion on Smith'&lse arrest claim, Peyman
need only demonstrate that thects viewed in the light modavorable to the plaintiff
constitute probable cause for aade one charge at the time thle arrest. In contrast, to
defeat Peyman’s assertion of qualified immynSmith must show that his version of the
facts suggests that a reasonable officer couldelxtve that probable cause existed for each
offense. Simply put, if probableause existed to arrest Smith tory offense, Peyman will

be entitled to qualified immunit Further, Peyman’s motivam for arresting Smith is not
relevant to the determination pfobable cause. An arresting officer’s “subjective reason for
making the arrest need not be the crimin&mde to which the known facts provide probable
cause.”ld.

Probable cause is “reasonable groundsb@dief, supported by less than prima facie
proof but more than mere suspiciorlJnited States v. McClajt44 F.3d 556, 562 (6th Cir.
2005). To determine whether amessting officer had probable caut arrest a plaintiff, the
Court must consider “the totality of éhcircumstances and whether the ‘facts and
circumstances’ of which [the arresting officérdd knowledge at the moment of the arrest
would justify a prudent person in believirigat the arrested person had committed an
offense.” Sykes v. Andersp625 F.3d 294, 306 (6th Cir. 2010). Thus, the question becomes
whether a reasonable officer in Peyman’sitoms would believe that the arrest violated
Smith’s constitutional rights. To determine ether a reasonable officerould believe that
he lacked probable cause, the Court must kidke information pgsessed by Peyman at the

time. See Harris v. Bornhors613 F.3d 503, 511 (6th Cir. 2008).
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In this case, Peyman claims that he had probable cause to arrest Smith for engaging in
organized crime (KRS § 506.12@)use of public trust (KR8& 522.050), falsifying business
records (KRS 8§ 517.050), fergy (KRS § 516.030), criminal facilitation (KRS § 506.080),
and tampering with public cerds (KRS § 519.060).

a. Organized Crime

Smith was arrested and charged with gmggin organized crime. Under Kentucky
law, this charge requires thiat person, with the purpose to ddtah or maintain a criminal
syndicate or to facilitate any of its activities” eggan “extortion or coercion in violation of
KRS § 514.080 ... [or] any thetiffense as defined in KRGhapter 514.” Ky. Rev. Stat.
Ann. 88 506.120(1)(a), 506.120(3)(@)~( In turn, the relevd theft offenses in KRS
Chapter 514 require the specific intent toepdve another of hiproperty” or “obtain
property of another.”SeeKy. Rev. Stat. Ann 88 514.030, 514.040, 514.080.

The defendant premises this charge onplantiff's alleged theft of the Sheriff's
assets and allegedly inaccurate accounting pexctf the Fiscal County Court. [Record No.
30-1, pp. 29-30] Peyman rdieon the testimony of Keerend Hays, who indicate that
Smith exercised control over vehicles, weapaaslios, and othersaets belonging to the
Sheriff's office. [Record Nos24, 26] In addibn, Keene testified #t the items were
removed under the threat of arrest. [Recood B4] However, the plaintiff argues that he
appropriated the assets under claim of leggthtrinot with the requisite criminal intent.
[Record No. 31, p. 21] Relyingn the County Treasurer’s testimony, Smith alleges that the
vehicles were titled in the name of Jack€aunty and did not belong to the Sheriff.

[Record No. 27, p. 141] Furthemith alleges that the Siférknew, at the time of the



arrest, that the assets had been claimed as County property, precluding probable cause under
this charge. [Record No. 21, p. 22]
b. Public Record Charges

A number of the charges levied againstitBmallegedly result from the same body of
evidence. These charges include: (i) abuse oligtriast, (ii) falsifying public records, (iii)
criminal facilitation, and (iv) tamgring with public records.

Under Kentucky Revised Stae 8§ 522.050, a public serdacommits an abuse of
public trust when:

(@) He or she obtains public monely property subject to a known legal

obligation to make speo#fd payment or other disposition, whether from the

public money or propertgr its proceeds; and

(b) He or she intentionally dealdtkvthe public money or property as his
or her own and fails to make thegtered payment or disposition.

KRS. § 522.050(1)(a)-(b). Under Kentucky laavperson falsifies business records when,
“with intent to defraud,” he “makes or causeslae entry to be made the business records
of an enterprise” under KRS 8§ 517.050. Criminal facilitation occurs when a person, “acting
with knowledge that anotheperson is committing or imbels to commit a crime, [...]
engages in conduct which knowingly providash person with means or opportunity” to
commit the crime. KRS 8§ 506.080(1). Finallyclzarge of tampering with public records
requires that a person “knowingly makes a falseyantor falsely alters any public record.”
KRS § 519.060(1)(a).

According to Peyman, the 2011 and 2012 Jackson County audit reports, as well as
“personal knowledge from his own observatiarsd the reports of others,” gave rise to

probable cause to arrest Smith for violation of these statutes. [Record No. 30-1, p. 31]

-9-



Peyman relies on Keene’s testimony that asmnig Kubota tractor, owned by the Sheriff’s
office, was found in Smith’s barn and was neturned. [Record &l 24] The defendant
alleges that Smith also refused to allow liteen budget items for training and expenses for
the Sheriff's office. [Record No. 26, pp. 34 Peyman suggests that false accounting
entries were intentionally mads the Fiscal Court, including multiple bank reconciliations.
He points to the audit report, which stateattlf[when] auditors inquired why there were
multiple reconciliations, they were told it was atiempt to make thefinancial situation
look better.” [Recat No. 19-32, p. 4]

The charges also involve Smith’s asation with Jackson County Treasurer Beth
Sallee. Peyman claims that “numerous itemseveeldressed in the audit reports that created
cause to believe Smithad acted to facilitat8allee’s commission aflegal acts.” [Record
No. 30-1, p. 34] Specifically, Peyman alleges that, overseen by Smith, Sallee failed to use
accounting codes, inaccurately reported accoumigroperly made panents to both Judge
Executive and County Treasurer, and intemaily manipulated thaccounts “to make the
financial situation look bett¢ [Record Nos. 19-32, 27]

Smith argues that, although the County $wear used “faulty accounting methods,”
she was merely attempting “to do what sheutfht was legally required of her.” [Record
No. 31, p. 24] Conceding that the Fiscal Counttrrectly paid some debts out of the wrong
county funds or made other finaalcerrors common to local gernment finances all around
the state,” Smith nevertheless insists that the audit reports and press release did not give rise
to probable cause, as they neither “suggestaiatiy money had beenisappropriated from
the County, by anyone,” nor faulted the Jadgxecutive with the inadequate accounting

methods. [Record No. 31, p. 11] AccordingSmith, Peyman was aware of the fact that
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Beth Sallee did not “manipulate figures . . atmuse the public trustjuite the contrary, she
did so in the mistaken befithat the law required it.’JRecord No. 31, p. 12]
C. Forgery

Section 516.030(1) of the Kentucky Revisedt@tes codifies therime of forgery in
the second degree. The elements of this camee (1) intent to defud or deceive another
(2) by falsely making or compieg a written instrument (3) which is or purports to be a
public record or instrument required or authed to be filed witha public office. See
Guerra v. Rodrigue22012 U.S. Dist. LEXIS 7838, 413 (E.D. Ky. Jan. 24, 2012); KRS. §
516.030.

The defendant claims that he had probable cause to suspect Smith of forgery based on
what appeared to be a “forged signaturéglenHIDTA reimbursementhecks made payable
to the Sheriff's office.” [Reca No. 19-24] Peyman allegehat, although the checks had
been issued payable to the Sheriff’s officghe past, by Novaber of 2012, $28,807.39 was
paid directly to the Judge Executive instefidecord No. 25, p. 34] Smith contends that,
not only did no such forgery occur, but the $fifikdad no basis to bele that any check had
been altered. [&ord No. 31, p. 32 The plaintiff relies onSallee’s testimony that the
money was received by the Fiscal Court afteDHA lawfully terminated its contract with
the Sheriff's office. [Record No. 27, pp. 32-33]

d. Probable Cause Deter mination

The parties dispute the facts thaeégédly gave rise to probable caugalan 134 S.
Ct. at 1865. In light of this dispute, th@@t cannot address the lkth Amendment claim
as a matter of law. Additioftg, finding that the defendant entitled to qualified immunity

based on his statements would require the Coutddit his version of events over that of
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Smith’s and resolve the factual issues iderdifdove in defendantfavor, which the Court
may not do on summary judgmenis a result, Peymanisotion for summary judgment
will be denied with repect to this claim.

2. First Amendment Retaliation

In contrast to the Fourth Amendment claim, moiweelevant to Smith’s allegation
that Peyman arrested him in retaliation for Smith’s exercida@soFirst Amendment rights.
Kennedy v. City of Villa Hills635 F.3d 210 (6th Cir. 2011)Government officials may not
exercise their authority for personal motivesttipalarly in response to real or perceived
slights to their dignity.Leonard v. Robinsq@77 F.3d 347, 355 (6th Cir. 2007).

In general, to make ouwa claim of official retaliatia for the exercise of First
Amendment rights, a plaintiff must show thé): he was participating in a constitutionally
protected activityl.eonard 477 F.3d at 355; (ii) the “defenualés action injured him in a way
likely to chill a person of ordiary firmness from further p@cipation in that activity, Ctr.
For Bio-Ethical Reform, Inc. v. City of Springbo77 F.3d 807, 821 {6 Cir. 2007); and
(i) the plaintiff's constitutionally-protecte@ctivity was a “motivahg factor” behind the
defendant’s actionghdair v. Charter County of Wayné52 F.3d 482, 492 (6th Cir. 2006).
A “motivating factor” is one “without whichihe action being challenged simply would not

have been taken.Leonard 477 F.3d at 355. In proving his case, ¢éhplaintiff may rely on

! Although the Sixth Circuit has stated that “fgjable cause is clearly relevant to [a plaintiff's]

First Amendment retaliation claimsl’eonard 477 F.3d at 355, it has not determined whether, under
Hartman v. Moore 547 U.S. 250 (2006), lack of probable cause is an element that must be pled and
proved in every First Amendment claim brought pursuant to section 83Wesley v. Camph&lD15

U.S. App. LEXIS 3239 (6th Cir. Mar. 2, 2015). Wever, where, as here, there are unresolved factual
issues of probable cause, the Court need not dedié¢her the lack of probable cause is a necessary
element.See Leonargd77 F.3d at 355.
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circumstantial evidence that his protttactivities caused the adverse acti@onklin v.
Lovely, 834 F.2d 543, 546-47 (6th Cir. 1987).

Smith has satisfied the elements of atFendment retaliatory arrest claim. The
plaintiff alleges that he was arrestedr feonstitutionally-protected political speech.
According to Smith, “[ijmmeditely prior to the arrest adanuary 14, 2014he Defendant
and the Plaintiff had been emggal in well-publicized publiclisagreements as to how they
were each managing their respective officefRecord No. 31, p. 27] Both officials were
interviewed by newspapers andhet media, and the plaintiff &d been vocal in his criticism
of the way the Sheriff waperforming his job.” Ifl.] Smith alleges that the arrest caused
him to suffer embarrassmentcahumiliation that would chill pgple of ordinary firmness
from continuing to exercistneir constitutional riglstas a result; he claintisat his arrest was
motivated at least in part as a response t@xieecise of that right. Smith’s political speech
was constitutionally protectednd “arrest is particularlguited to chill” speech.Leonard
477 F.3d at 361 (citinloch v. Ribar 156 F.3d 673, 679-80 (6thrCiL998) (a combination
of embarrassment afimiliation is sufficient to chill speech)).

Finally, the plaintiffs must show that tle&ercise of their First Amendment rights was
a “substantial” or “motivating” factor in Peyan’s decision to arrest Smith. Because cases
involving a defendant’s state of mind require pldis to primarily rely on circumstantial
evidence and reasonable inferences drawn fileendefendant’s conduct, the Sixth Circuit
has held that summary judgment is ipagpriate in resolving this issue.Helwig v.
Pennington 30 Fed. App’x. 516 (6th Cir. 2002)ilson v. Seiter893 F.2d 861, & (6th Cir.
1990). Summary judgment is mgrally warranted in state-of-mind cases only if the

nonmoving party “rests merely upon conclys@llegations, improbable inferences, and
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unsupported speculationHill v. Lappin, 2012 U.S. Dist. LEXIS 167918, at *24 (E.D. Ky.
Nov. 27, 2012). In this case, a reasonableffader, viewing the record evidence in the
light most favorable to Smith, could concludeat he was arrested in retaliation for
constitutionally-protected behavior. Smith hkesdered sufficient evidence, if accepted by a
jury, to support his claim of taliatory arrest. Sumary judgment is natppropriate where
genuine issues of material fact exist, and tlefendant’s motivation in this case presents
such a genuine issueSee Ctr. For Bio-Ethical Reform, Inet77 F.3d at 821. Therefore,
Peyman is not entitled to summary judgmentSonith’s First Amendmerretaliatory arrest
claim?

Further, Peyman is not shielded from iidp by the doctrine of qualified immunity.
Under the second prong of the qualified immtyiranalysis, it is well-established that a
public official’'s retaliation against an individuexercising his First Amendment rights is a
violation of 8§ 1983. Dietrich v. Burrows, 167 F.3d 1007, 1013 (6th Cir. 1999). Because
retaliatory intent proves dispositive of the defant’s claim to qualiéd immunity, and this
presents a factual question inapproprifde resolution on summary judgment, qualified
immunity is unavailing irthe present case.

While Smith and Peyman had the rigbt publically respond to criticism lodged
against each by the other, neither are peechito prevent the othdrom continuing to

exercise his constitutional rightdf Smith can prove that tharrest was made retaliate

2 Summary judgment may nevertheless be prop&hé defendant can shothat he would have

taken the same action in the absence of the protected actiVitaddeus-X v. Blatted 75 F.3d 378, 399-
400 (6th Cir. 1999). However, Peyman offers no sudtieexce. Instead, his argument, in its entirety, is
that “the record does not reflect that Plaintiff Smith engaged inpastgcted conductor that adverse
action was taken against him because of or motiviayeany protected conduct.” [Record No. 30-1, p.
37, emphasis in original]
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against his criticism, aeasonable officert®uld have known that therrest violated Smith’s
rights, and Peyman cannot b&hé&om the doctrine of qualiéd immunity. Viewing the
evidence in a light most favable to the nonmoving partyhe undersigned concludes that
the defendant did not meet his burden to sigfitly show that hés entitled to summary
judgment on the plaintiff's retali@n claim as a matter of law.

B. Individual Capacity State-Law Claims

Asserting qualified official immunity in kiindividual capacity as County Sheriff, the
defendant also moves for summarggment on the merits of the plaintiff's state-law claims
of malicious prosecutioand false imprisonment.

1. Malicious Prosecution

Under Kentucky law, “there are six basierakents necessary teetinaintenance of an
action for malicious prosecution, in response tdlmoiminal prosecutions and civil actions.”
Raine v. Drasin 621 S.W.2d 895, 899 (Ky. 1981). & are: (i) the institution or
continuation of original judicial proceedings, @itfcivil or criminal, or of administrative or
disciplinary proceedings; (ii) by, or at the instarof, the plaintiff [in the original matter],
(i) the termination of such proceedings in [thxgginal] defendant’s feor; (iv) malice in the
institution of such proceeding; (v) lack of probable cause for the proceeding, and (vi) damage
as a result of the proceedintd. Because “the tort of malicioyzrosecution is one that has
not been favored in the lawPrewitt v. Sexton777 S.W.2d 891, 895 (Ky. 1989), a plaintiff
“must strictly comply with te elements of the tort.Davidson v. Castner-Knott Dry Goods
Co. 202 S.W.3d 596, 602 (K Ct. App. 2006).

The parties do not dispute that Sheriff Papnarrested Smith and that the criminal

charges against him were later dismissedecfiRd No. 1, p. 2] Accordingly, of the six
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elements, only the fourth (malice in the indidn of the proceeding) and the fifth (lack of
probable cause) warrant evaluatiand further discussion.

Issues of malice and lack of probableisa are intertwinedMalice may be active,
hostile, and demonstrable, in the sense of thendaf#’s desire to inflict harm or suffering
on the plaintiff, but may also be ptesed from a “want of probable case3weeney v.
Howard 447 S.W.2d 865, 866 (Ky.969). Kentucky law is uncleavhether, in the context
of multiple charges, the problabcause element requires aliciaus prosecution plaintiff to
show that no probable cause existed on anthefcharges, and Kearmky courts have not
addressed directly whether ading of probable cause on onkarged offense precludes a
malicious prosecution claim on the remainingges. However, botthis Court and the
United States District Court for the Westernstiict of Kentucky have predicted that the
Kentucky Supreme Court would hold that deshelant initiating criminal proceedings on
multiple charges is not necessarily insulated imalicious prosecution case merely because
the prosecution of one of the charges was justifiédrter v. Porter 2011 U.S. Dist. LEXIS
20911, at *4-5 (E.D. Ky. Mar. 1, 2011Martin v. Coyt 2013 U.S. Dist. LEXIS 39374, at
*12-13 (W.D. Ky. Sept. 21, 2012).

Generally speaking, the probable caustemanation is a quésn of law for the
Court to decide.Isham v. ABF Freight Sys. InQ006 Ky. App. UnpubLEXIS 59, at *8
(Ky. Ct. App. Sept. 15, 2006). However, whéne Court determines that under a certain,
reasonable reading of the facts, probable cave® lacking, and the parties dispute those
facts, then those fact questions must be submitted to thelfiryAs discussed above, in the
federal law context, the determination of probable cause in this instance depends on what set

of facts the jury would believe. Therefotbe defendant has not shown an absence of a
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genuine issue of material facBecause some of the elemenfsthe malicious prosecution
claim fall in Smith’s favor and #hremaining elements are subjexiextant genuine issue of
material fact, Peyman is not entitledsieammary judgmeran this claim.

2. False Imprisonment

Kentucky recognizes the civil tort of falsmprisonment. However, such a cause of
action cannot be maintained whitre officer had “valid or appantly valid” power to arrest.
Rader v. Parks258 S.W.2d 728, 729 (KyL.953) (“Where thex is a valid or apparently valid
power to arrest, the meedy is by an action famalicious prosecution.The want of lawful
authority is an essential element in ariarc for false imprisonment.”). Based on the
foregoing, a plaintiff alleging faés imprisonment must estaltlighat his arrest was made
without legal authority. Id. The merits of this claim turan the grounds for Smith’s arrest.
See Lexington-Fayette Urban County Gov't v. Middleabb S.W.2d 613, 619 (Ky. App.
1977).

A claim of false imprisonment is prediedton the absence of probable cause for the
arrest. Dunn v. Felty,226 S.W.3d 68, 71 (Ky. 2007) (absenof probable cause or other
legal authority for arrest is element of cause of action). As discesped a genuine issue
of material fact exists regarding Peyman’shauity to arrest Smith.Therefore, the plaintiff
is entitled to proceed on his claimfafse imprisonment against Smith.

3. Qualified Official Immunity

In the alternative, Peyman asserts the riedeof qualified official immunity for the
plaintiff's state law claims. Under Kentac law, public employees enjoy only qualified
official immunity from state kv claims when they are sued tineir individual capacities.

This type of immunity‘applies to the negligengerformance by a public office or employee
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of: (1) discretionary acts or functions, i.éhpse involving the exeise of discretion and
judgment, or personal delibéi@n, decision, and judgment; (&) good faith; and (3) within
the scope of the employee’s authority¥anero v. Davis65 S.W. 3d 510, 522 (Ky. 2001).
As such, state immunity affords protectiivom “damages liability for good faith judgment
calls made in a legallyncertain environment.1d. A finding of bad faith in this context can
be predicated “on a violation of a constitutiorsthtutory, or other clearly established right
which a person in the public employee’s positowasumptively would have known . . . or if
the officer or employee willfily or maliciously intende to harm the plaintiff.”ld. at 523
(citations omitted). Thus, unkkfederal law, Kentucky lawdapts both an objective and a
subjective approach to qualified immunitySeePhat's Bar & Grill, Inc. v. Louisville-
Jefferson County Metro Goy®918 F. Supp. 2d 654, 66§8/.D. Ky. 2013).

Smith argues that Peyman acted in bad faith both objectively (by violating his clearly-
established right to be free from arremtd prosecution without probable cause) and
subjectively (with a corrupt motive). Because fhets viewed in the light most favorable to
Smith indicate that there exists a genuineassiumaterial fact regarding probable cause, the
finder of fact could determine that sufficiefiaicts exist to support a determination that the
sheriff's actions were taken in bad faith. Floese reasons, the defendant is not entitled to
qualified immunity on Smith’s malicious presution or false imprisonment claims.

C. Official Capacity Claims

Smith asserts claims against Peyman in his official capacity as Jackson County
Sheriff. Counties do not enjoy the same imihufrom § 1983 actionghat states enjoy.
“The bar of the Eleventh Amendment to suitfederal courts extends to States and state

officials in appropriate circumstances, but sio®t extend to coungseand similar municipal
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corporations.” Mt. Healthy City School Dist. Bd. Of Educ. v. Doy9 U.S. 274, 280
(1977) (internal citatiommitted). Thus, blanket dismissal feideral claims against Peyman
in his official capacity as Jaskn County Sheriff is impropeiSee Miller v. Whitley County
2012 U.S. Dist. LEXIS 116312, at *8 (E.D. Ky. Aug. 17, 2012). However, local government
entities, including counties, “ay be held liable under § 198hly where its policy or
custom causes the constitutional violation in questidviiller v. Calhoun County408 F.3d
803, 813 (6th Cir. 2005) (citingPembaur v. City of Cincinnati475 U.S. 469, 482-83
(1986)). Smith’'s Complaint is devoid oflegations that Jackson County, its Sheriff's
Department, or its Sheriff m#ained policies and cust@nmthat led to the alleged
constitutional deprivations. This requires dissal of all § 1983 claims against Peyman in
his official capacity.

Similarly, the state law claims brought aggiPeyman in his official capacity will be
dismissed based upon governmental immunityd county government is cloaked with
sovereign immunity.” Schwindel v. Meade Count¥13 S.W.3d 159, 163 (Ky. 2003ee
also Doe v. Patton381 F. Supp.2d 595, 602 (E.D. K2005) (“County governments in
Kentucky are cloaked in sovereign immunity, unless such immunity is expressly waived.”).
Smith has not alleged that immunity has beeaived for any of his state law claims.
Individuals sued in their offial capacities are “cloaked witthe same immunity as the
government or agency [they] represeriéhwindel 113 S.W.3dht 169.

V.
For the reasons outlined above, it is hereby

ORDERED as follows:
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1. Defendant Peyman’s Motion for f8mary Judgment [Record No. 30] is
GRANTED, in part, andDENIED, in part.

2. Plaintiff Smith’s claims against Peyman in his official capacity are
DISMISSED with prejudice.

3. Plaintiff Smith’s claims against Y#®an in his individual capacity remain
pending before the Court.

This 18" day of March, 2015.

_ Signed By:
B Danny C. Reeves DCR
” United States District Judge
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