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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

JOHN BRAINARD,
Plaintiff, Civil Action No. 6: 14-110-DCR
V.

LIBERTY LIFE ASSURANCE
COMPANY OF BOSTON,

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N

Defendant.
kkk KAk kKK kkk

This matter is pending foconsideration of Plairffi John Brainard’s motion for
judgment. [Record Na@10] Pursuant to 29 U.S.C. 8§ 118%1)(B), Brainard challenges the
defendant’s denial of his claim for long-tedrsability (“LTD”) bendits under an employee
benefit program sponsored by his former emgpl, Community Trust Bancorp, Inc. The
record does not clearly indicatieat Brainard is entitled to hefits. Therefore, his motion
for judgment will be denied. However, tdefendant’s decision tdeny him benefits was
arbitrary and capricious. As a result, theu@ will remand the matteback to the plan
administrator for a full anthir review.

l.

From 1996 to 2011, Brainard worked alsranch manager at @onunity Trust Bank
in Somerset, Kentucky. SepeAdministrative Record, p. 893; hémafter, “Adm. Rec.”] At
all relevant times, Brainarsvas covered under the banlgsoup LTD plan (“the Plan”)
governed by the Employee Retirement Incomeu8iy Act of 1974 ("ERISA”), 29 U.S.C. §

1001, et seq Defendant Liberty Life Assurance @pany of Boston (“Liberty”) provides
-1-
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LTD coverage to Community TruBank in addition to administering the Plan. This requires
Liberty to act in a duaole. The Plan also delegates tbéity the discretion to make benefit
determinations and interpret the tarof the Plan. [Adm. Rec., p. 39]
According to the Plan,
I. ‘Disability’ or ‘Disabled’ means tat during the Elimination Period and
the next 24 months of Disability you, as a result of Injury or Sickness,
are unable to perform the Matereahd Substantial Duties of your Own

Occupations; and

il. thereafter, you are unable to perfg with reasonable continuity, the
Material and Substantial Bias of Any Occupation.”

[Adm. Rec., p. 8] The Plan defines “Ownddpation” as “the Covered Person’s occupation
that he was performing whenshDisability or Partial Disabilitypegan. For the purposes of
determining Disability under this policy, Likkg will consider the Covered Person’s
occupation as it is normally performed i thational economy.JAdm. Rec., p. 12]

Brainard reports that he began experiegaieck and back pain in 1989 after he was
injured in an automobile accident. [Record No. 40-1, p. 2; Adm. Rec., pp. 61, 155, 616]
Brainard claims that the pain worsened dgrhis period of employment with the bank.
According to Brainard, combined with depressand the side effects of medication, the pain
left him unable to perform his job. On Sepiber 16, 2011, Brainaslopped working at the
bank and filed a claim for LTbenefits with Liberty. [AIm. Rec., p. 893] Brainard
received LTD benefits from September 26,11, until May 8, 2012, when Liberty informed
him that he no longer glited for disability benefits undethe Plan. [Adm. Rec., p. 734]
Brainard subsequently appealib@ denial and submitted atidnal medical doumentation.

[Adm. Rec., p. 258]



On March 14, 2013, Liberty reinstated Braotia LTD benefits. [Adm. Rec., p. 53]
Liberty then requested that psychiatrist Dmj@g Chandragiri review of Brainard’s medical
records. [Adm. Rec., pp. 16646%ollowing this review, Dr. Candarigi determined that the
medical record did not contained psychiatric diagnotes.

Liberty next required Brainard tandergo an independent medical evaluation
performed by Dr. Ellen Ballard. [AdmRec., pp. 155-159] Based on her physical
examination and a review of &nard’s medical records, DBallard reached a diagnosis of
degenerative disc disease. She concludedBhainhard should not lift more than fifteen
pounds and also avoid constant cervical nmotipAdm. Rec., p. 158] However, she opined
that,

[Brainard] would be capable of light phgal activity, if not moderate physical

activity, as | am unable texplain the severity dhis] symptoms based on the

records and testing to date. If hehaving to use large quantities of pain

medication to treat his pain then thsutd affect his ability to work, but he is

not doing that at the present time.

[Adm. Rec., p. 159]

Liberty sldo requested an updated Occupational Analysis/Vocational Review. In the
first Occupational Analysis, Liberty’s vocational specialist determined that Brainard’s
occupation as a branch manag@ier most often performed at the light to medium level of
physical demand.” [Adm. Rec., p. 883] Baseusubsequent changesthe Dictionary of
Occupational Titles, the second Occupational Analysis concludedhindiranch manager
position “is performed at the sedentary arghtilevel of physical demand with sufficient
opportunity at both levels of exertion.” . Rec., p. 152] Aceding to the updated

Occupational Analysis, sedentary work onlguges occasional exertion of up to ten pounds

of force. [Adm. Rec., p. 151]



Relying on the opinions ddr. Ballard, Dr. Chandragirand its vocational specialist,
Liberty again concluded that Brainard wag ebgible for LTD benefits beyond July 19,
2013. [Adm. Rec., pp. 14%8] Brainard appealed this mlal of benets and submitted
additional medical records along with a éetfrom Dr. Jeffery Glolen, his primary care
physician. [Adm. Rec., pp. 105, 113-14] Dr. Goldemte that “John Brainard is a long
term patient of mine who suffefrom intractable neck and back pain.” [Adm. Rec., p. 113]
Dr. Golden explained that, at the time of Ballard’s review, Brainard had been able to
wean himself off of pain medication for a shtt'me, but was currently taking a daily dose of
the medication.ld. Dr. Golden predicted that Brainawbuld always require some narcotic
pain medications which causes fatigue a#i a® memory and concentration problenid.

In Dr. Golden’s opinion, “[Brainard] could ndunction well as a loan officer or bank
executive if he is having problems with concation and memory or if he is distracted by
fairly severe pain.” Id. Dr. Golden further observed that Brainard experienced “labile
moods and depressive sytoms related to his cbnic pain” that contbute to his disability.
[Adm. Rec., p. 114] Finally, he ooluded that “[n]othing changed with regard to his health
or long term prognosis during the past 4 motiiag justified revoking his benefitsId.

By letter dated March 17, 2@, Liberty denied Brainard’appeal and advised him
that he was still ineligible for benefits a$ July 19, 2013. [AdmRec., pp. 63-66] In
support of this decision, Libertggain relied on the reports Br. Chandragiri, Dr. Ballard,
and the vocational expert. [AdmRec., p. 64] Additionally, Lib#y considered another file
review performed by DrHdoward Grattan, who fond that Brainard’s subjective complaints
of pain were not supported by the record. [AdRec., p. 65] Liberty explained that, based

on its review, Brainard was capable of perforghthe material and substantial duties of his
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branch manager position, disqualifying him fraecteiving LTD benefits under the Plan.
[Adm. Rec., p. 66]

Having exhausting the appeal process, iama filed a Complaint in this Court on
May 14, 2014, seeking review of Liberty’s deoisito deny him LTD benefits. [Record No.
1] Brainard now claims that he is entitledjsoigment because Libgracted arbitrarily and
capriciously by denying him thosermdits. [Record No. 40-1]

Il.

A. Standard of Review

ERISA itself does not specify a standardefiew. Generally, a challenge to a denial
of benefits under #hact is reviewede novo Moon v. Unum Provident Corp405 F.3d 373,
378 (6th Cir. 2005) (citingrirestone Tire & Rubber Co. v. Bruc#89 U.S. 101, 115 (1989)).
However, if the plan at issue grants the péatministrator discretion to determine benefit
eligibility, the Court will uphold tk plan administrator’'s detemation unless it is arbitrary
or capricious.ld. Here, the Plan grants such discretior.iberty. Further, the parties have
stipulated that an arbitrary and capriciousidtad should be applied to Liberty’s denial of
LTD benefits. [Record No. 28]

The arbitrary and capricious standasd the “least demandindorm of judicial
review.” Farhner v. United Transp. Union Discipline Income Prot. Progré46 F.3d 338,
342 (6th Cir. 2011) (internal quotation markmitted). When it is possible to offer a
reasoned explanation for a paml&r outcome based on substangi@dence, that outcome is
not arbitrary or capriciousEvans v. Unum Provident Corpt34 F.3d 866, 876 (6th Cir.

2006).



Substantial evidence is evidence whiagle@asonable mind might eept as adequate to
support a conclusionRichardson v. Peralegl02 U.S. 389, 401 (1971Bass v. McMahgn
499 F.3d 506, 509 (6th Cir. 2007). However, thiestantial evidence stdard “presupposes
that there is a zone of choice within whidecision makers cago either way, without
interference from the court.Mullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986) (en banc)
(citations and internal quotation marks ondjte If supported by submntial evidence, the
administrator’'s decision must be affirmedyen if the Court would decide the case
differently and even if the plaintiff’'s positias also supported by substantial evidenSee
Garcia v. Sec’y of Health & Human Servd6 F.3d 552, 555 (6tRir. 1995);Felisky v.
Bowen 35 F.3d 1027, 1035 (6th Cir. 1990asey v. Sec'y of Health & Human Sen@g7
F.2d 1230, 1233 (6th Cir. 1993pmith v. Sec’y of Health & Human Sen&93 F.2d 106,
108 (6th Cir. 1989).

While the arbitrary and capricious standardhighly deferentialjt “does not require
[the court] merely to rubber stagnthe administrator's decision.Glenn v. MetLife461 F.3d
660, 666 (6th Cir. 2006) (quotinipnes v. Metro. Life Ins. Ga385 F.3d 654, 661 (6th Cir.
2004)). Rather, the Court reviews “the quadityd quantity of the ntical evidence on both
sides of the issue” to deteine whether the administrat® decision was arbitrary and
capricious. Id. (quotingMcDonald v. Western-Southern Life Ins. G317 F.3d 161, 172 (6th
Cir. 2003)). “[T]he ultimate issue in an ERISAni& of benefits case 3ot whether discrete
acts by the plan administrator are arbitrarg aapricious but whether its ultimate decision
denying benefits was attary and capricious.”Spangler v. Lockheed Martin Energy Sys.,

Inc., 313 F.3d 356, 362 (6th Cir. 2002).



B. Conflict of Interest

When a plan like the one in this casehautzes the administrator “to decide whether
an employee is eligible for bemsfand to pay those benefits,” apparent conflicof interest
exists. Cooper v. Life Ins. Co. of N. Am86 F.3d 157, 165 (6th Cir. 2007) (internal citation
omitted). Courts must considarconflict of interests a factor when determining whether a
plan administrator's decisiowas arbitrary or capriciousSee Calvert v. Firstar Fin., Inc.
409 F.3d 286, 292-93 (6th Cir. 2006). Howewerconflict of interest does not alter the
applicable standard of reviewSee Smith v. Continental Cas. C450 F.3d 253, 260 (6th
Cir. 2006);see also Schwalm v. Guardian Life Ins. Co. of,A4R6 F.3d 299, 311-12 (6th
Cir. 2010). Instead, it is simply one consatesn that the Court wighs in the review
process.Smith 450 F.3d at 260.

In evaluating a conflict, the Court must 6kj] to see if there is evidence that the
conflict in any way influenced thplan administrator’'s decision.’Evans 434 F.3d at 876.
The burden is on the plaintiff to demonstrate any such influeseeith,450 F.3d at 260.
Because Liberty funds the plan and determelagbility for benefits under it, Liberty does
not contest that an apparent cornfégists. [Record No. 42, p. 37]

Brainard argues that an actual conflicfluenced Liberty’s decision to deny him
benefits. For support, he points to Libestyiistory of denying him benefits, reinstating
those benefits, and then denying them again. [Record No. 40-1, p. 15] After reinstating his
benefits, Liberty requested surveillancelarumerous independent medical revievd. at
16. Brainard argues that this is additional proof that Liberty always intended to deny him

LTD benefits. Id.



The Supreme Court has acknowledged thadesce that an insurance administrator
has a history of biased claimgministration “suggest[s] a highlkelihood that [the conflict
of interest] affected #hbenefits decision.’Metro. Life Ins. Co. v. Glen®b54 U.S. 105, 117
(2008). However, the fact that Liberty reinstaBrainard’s benefits &r a period of denial
demonstrates that Liberty was willing to makeecision against its own interest, suggesting
unbiased claims administration. Moreover, Lily&tinvestigation of Brainard’s claim after
it reinstated his benefits does not prove bias. In fact, the Plan contemplates such
investigation by specifically allowing Liberty toequire a claimanto be “examined or
evaluated at reasonable intervals deemed nageby Liberty” at itsexpense. [Adm. Rec.,
p. 38] The Plan also explaittsat LTD benefits will cease once the covered person no longer
meets the policy’s definition of disabled. [AdiRec., p. 32] By continuing to investigate
his status, Liberty was merely ensuring tBatinard was entitled to coverage under the
Plan’s terms. For this Court to find that Lityeacted improperly by dekring to the contract
at issue would be without basis. Becausaizrd has not shown that Liberty’s conflict
influenced its decision, this Court will ngive that factor any significant weight.

1.

Brainard also claims that Liberty’s decision to deny him benefits was not supported
by substantial evidence and, therefore, watary and capricious. [Record No. 40-1]
Specifically, Brainard contendbat Liberty improperly ignorethe opinions of his treating
physicians and instead relied uponaten biased medical reviewers.

In Black and Decker Disability Plan v. Nqr838 U.S. 822, 834 (2003), the Supreme
Court held that ERISA prevents plan administra from “arbitrarilyrefus[ing] to credit a

claimant’s reliable evidence, including the opinions of a treating physician.” However,
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unlike decision makers in Social Security epls, plan administrat® are not required to

give special weight to #&eating physician’s opinion.Id. Under ERISA’s arbitrary and
capricious standard, a Court generally will reterturn a plan administrator’s decision
simply because he or she chose to rely omibdical opinion of oneloctor over another.
McDonald 347 F.3d at 169. However, the decisiomjitee “greater weight to a non-treating
physician’s opinion for no apparent reason lends force to the conclusion that [the plan
administrator] acted arbitrarily and capriciouslyElliott v. Metro. Life Ins. C.473 F.3d

613, 620 (6th Cir. 2006).

A. Dr. Chandragiri’'s Report

In denying Brainard’s second appealpdity relied, in part, on the file review
conducted by psychiatrist Dr. Sanjay Chandradihdm. Rec., p. 64] In particular, Liberty
depended on Dr. Chandrag#itonclusion that Brainardimedical records do not support a
psychiatric diagnosis or demonstrate adeessde effects from prescribed psychotropic
drugs. Id. Brainard argues that Liberty’s reliange Dr. Charndragiri'sile review resulted
in an arbitrary and capricious bensfiletermination[Record No. 40-1]

The Sixth Circuit has found that there is “nothing inherently objectionable about a file
review by a qualified physician in the cert of a benefits determination.Calvert 409
F.3d at 296. However, the decision to resjua file review instead of a physical
examination, especially where the Plan auttesian examination, raises questions about the
thoroughness and accuracy of the administrator's benefits determinatthnat 295.
Reliance on a file review is wholly inapprogie where, as here, administrator disputes
the credibility of a cimant’s complaints. Javery v. Lucent Tesh Inc. Long Term

Disability Plan 741 F.3d 686, 702 (6th Cir. 2014). Fikviews by psychiatrists are viewed
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as particularly suspect since psychiatrists usually treat subjective, instead of objective,
symptoms. Smith v. Bayer Corp. Long Term Disability PJ&v5 F. App’x 495, 508 (6th

Cir. 2008). See Javery741 F.3d at 702 (“[F]ile revieware questionable as a basis for
identifying whether an individual is disabled byental iliness.”) Thus, the fact that Dr.
Chandragiri performed a file veew without a consultation or examination, by itself, weighs
against Liberty’s decision to rely on his report.

Brainard also argues that Dr. Chandragnreasonably disregarded the opinions of
his treating physicians and did not at all adas Dr. Roebker’s psychiatric evaluation.
[Record No. 40-1, p. 36] Aftdisting and summarizing the medi records he reviewed, Dr.
Chandragiri concluded:

There are no psychiatric diagnosagpmorted by medical evidence. The

medical evidence does not list psych@symptoms in any atlity or detail to

make a psychiatric diagnosis. No psychiatric diagnosis has been listed in any

of the progress notes. Sormsgmptoms of depressi@and anxiety are noted in

one note, but duration, severity, apgd of symptoms are not mentioned and

therefore the psychiatraiagnosis cannot be made.
[Adm. Rec., p. 168]

Even though Dr. Chandragiri only recordea tvgferences to depression in his review
of Brainard’s medical record®ddm. Rec., p. 167], the record is replete with evidence of
depression and other sympts of mental illnessin at least five prgress notes over a four-
year period, Brainard’s primary care physiciam.(Bolden), recordethat Brainard showed
signs of depression. [Adm. Rec., pp. 199, 890, 614, and 616] Onlyye months before
Dr. Chandragiri’s report, Dr. Golden wroteéjoression” in his notes regarding Brainard’s

medical history. [Adm. Rec., p. 199] Dr. Getdalso listed depression on the Restrictions

Form he filled-out ad sent to Liberty on Brainardiehalf. [Adm. Rec., p. 840]

-10-



On several occasions in 2007 and 2008, Brdiradso visited neurologist Dr. P.D.
Patel. Dr. Patel's notes reflect that Brainargherienced difficulty sleeping and coping with
chronic pain. [Adm. Rec., pp. 706-12] Dr.t®laalso wrote “mood disorder” in his notes
during several of Brainard’s visits. [AdnRRec., pp. 706-707] Even though Dr. Patel's
records were provided to Lildg several months prior t®r. Chandragiri’'s report [Adm.
Rec., p. 104], Dr. Chandragiri did not inceudhem in the list of medical records he
reviewed. [Adm. Rec., p. 166]

Importantly, Dr. Chandragiri also failed to consider Dr. David Roebker’s psychiatric
evaluation which was submitted to Liberty motefore Dr. Chandragiri’s report. [Adm.
Rec., pp. 104, 166-67] After interviewing Bmard and performing seral objective tests,
Dr. Roebker diagnosed Brainard with mapepressive disorder. [Adm. Rec., p. 273]
According to Dr. Roebker, Braard’s psychological disordeesiversely affected his ability
to concentrate, complete taskn a timely manner, and endustressful situations in a
workplace setting. [Adm. Rec., p. 274] Consequently, Dr. Roebker concluded that Brainard
was “totally and permanentlyccupationally disabled.1d.

In summary, Liberty had napparent reason to credit.DChandragiri’s report over
Dr. Roebker’s objective findings and personal exetion of Brainard. In similar situations,
the Sixth Circuit has found the pladministrator’s benefits detaination to bearbitrary and
capricious. For example, i@ooper 486 F.3d at 170, the Court determined that the plan
administrator erred by relying on a file revienmwhere he only “summiaed those parts of
the file favorable to [the defielant], omitted the parts that tedd® support [the plaintiff's]
claim, and concluded that there wasufiicient evidence of disability.”"See also Calvert

409 F.3d at 296-97 (Reliance @le reviewer was ndplaced where heifad to review the
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whole administrative record arréjected the opinions of th@aintiff's treating physicians
out of hand without explanationJavery 741 F.3d at 702 (“In particular, we are troubled by
the fact that [the file reviewer] overlookextrtain evidence in the file and drew adverse
conclusions about the ‘absence’ of such evidénhcén the present case, Brainard is correct
that Liberty’s reliance on Dr. Chandragiriinion regarding his disabling condition was
arbitrary and capricious.

Liberty counters that Brainard never miened depression in his initial telephone
interview with Liberty. [Record No. 42, p. 32] Iialish v. Liberty Mutual/Liberty Life
Assurance C0.419 F.3d 501, 512 (6th Ci2005), Liberty took the same position, arguing
that it was not required to consider the pi#iistclaims of depression because he only listed
a heart condition on his apgédition for benefits. But thSixth Circuit concluded,

such a contention strikes us as illogisalthe context of long-term disability

benefits. A person who is hospitalized for broken bones received in a fall, for

example, may subsequently developevere infection. After the broken

bones have healed, the person might stilubable to return to work because

of the infection, even though the subsequent infection was not listed on the

application for benefits. We see n@sen that a mental illness triggered by a

physical injury should be treated any differently.

Id. Thus, as the Sixth Circuit has concludeglaintiff's failure to initially list a resulting
illness or injury does not excuse a pdministrator frontonsidering it.

Liberty also argues that “there is little,ahy, mention in th@dministrative record
that Brainard was treated with any psychottapedication for depression during the time he
received LTD benefits under tiRolicy.” [Record No. 42, p. 32However, the absence of a

particular type of treatment (psychotropicegeriptions, in this ca$ does not, by itself,

undermine the professional opinions ofesdt two of Brainard’s treating physicians.

-12-



Next, Liberty relies on the Social Secur®ygministration’s rejection of Brainard’s
claims of depression in support of its cluston that Brainard was not disabledd.
However, the arbitrary and capricious standatitl requires Libertyto reach a reasoned
decision based on all of the medli evidence before it. Siryprelying on another entity’s
disability determination is Bufficient. Again, Liberty do@ not explain why the Social
Security Administration was correct but Dr. R&er and Dr. Golden were incorrect.

B. Dr. Ballard’s Report

Unlike Dr. Chandragiri, Dr. Ballard condect a physical examination of Brainard.
[Adm. Rec., p. 157] Based on the objective lssaf her examination and review of the
medical records, Dr. Ballard smined that Brainard suffered from degenerative disc
disease but was still capable of performing lightnoderate physical activity. [Adm. Rec.,
pp. 158-59] Brainard arguesathher seventy-five minute assessment “is insignificant
compared to the amount of tintas] treating physicians hawpent with him.” [Record No.
40-1, p. 33] But in making this gmment, Brainard disregards the applicable legal standard.
If Dr. Ballard’s report represents “substangaidence,” Liberty’s decision to rely on it was
not arbitrary or capricious. If the weightaf examining doctor’s opinion was based on how
much time he spent i the claimant, independent meali evaluations would be rendered
useless. To adopt such a standard woubdyore an absurd resahd would undermine the
deference accorded to adminggors under the arbitrary and ciapus standard of review.

Brainard also criticizes Dr. Ballard forot explaining why sheejected the opinions
of his treating physicians. Generally, a plamadstrator must giva reason for summarily
rejecting the opinion cd treating physicianElliott, 473 F.3d at 620. However, ERISA does

not place a “discrete burden of evaluation pd&n administrators] when they credit reliable
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evidence that conflicts with teeating physician’s evaluation.Black & Deckey 538 U.S. at
834 (footnote omitted). Further, Brainard doeot cite any authority that requires an
independent medical examiner to give reasimngejecting a treating physician’s opinion.
The independent medical examisespinion is just that: an opinion. The plan administrator
is tasked with weighing the independentdmal examiner's opinion against all other
medical evidence, including the opinioofstreating sources.

Brainard contends that Dr. Ballardseal her opinion on the amnt of prescription
pain medications he was taking at the timvbich has since changed. [Record No. 40-1, p.
19] In her report, DrBallard observed that

[tihe patient takes pain medication osicmally; he does not use it daily.

When he takes pain medication, thisynt@use impairment. This can cause

drowsiness and issues with decreasetjnent and motor skills. . . . If he is

having to use large quantities of pain noadion to treat his pain[,] then this

could affect his ability to work, but he mot doing that athe present time.

[Adm. Rec., p. 159]

In his letter to Liberty, Dr. Golden confirrdehat Brainard was taking very little pain
medication at the time of his appointment widh Ballard. [Adm. Re., p 113] However,
Dr. Golden stated that Brainah&d gone back to a daily dosenarcotic medication because
of a recent pain flare-upld. Dr. Golden confirmed that Brainard experienced fatigue as
well as concentration and memgproblems from the pain rdeations that would prevent
him from performing his dutgeas a branch managdd. He also expressed that he expected
Brainard would “always require somarcotic pain [medications].id.

After Dr. Ballard’s report, Brainard beganhysical therapy with Linda Spears, PT.

[Adm. Rec., p. 115] Her progss notes confirm the statements Dr. Golden made in his

letter. Spears recorded that Brainard wastpDilaudid for pain, and she also observed in
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her initial evaluation that Brainard was fatiguafter a fifteen-minute examination. [Adm.
Rec., pp. 115-16] Duringt least two other office visits, Spears noted that Brainard was
tired. [Adm. Rec.p. 126]

While Dr. Ballard’s physical examitian lends credibility to her disability
determination, she expressly stated that dg@nion could change if Brainard was taking
more pain medication.Accordingly, Dr. Ballard’s reporivas entitled to significantly less
weight once Dr. Golden notifie Liberty that Brainard was, in fact, taking more pain
medication with side &cts that hamperedsability to work.

Spears’ objective assessments also conflict with Dr. Ballard’s report. Dr. Ballard
observed that Brainard had “normal cervioabtion.” [Adm. Rec., p. 157] Conversely,
Spears recorded that Braindrdd “very little” range of motion imis spine. [Adm. Rec., p.
117] Dr. Ballard wrote that Braindscored a five out of fiven the manual muscle tests that
she administered. [Adm. dR., p. 158] Spears mat that Brainard had “very weak
midscapular [muscles].” [Adm. Rec., p. 11 Not only was Spears a treating source, her
observations were also more recent thanBadlard’s, further weakeng the credibility of
Dr. Ballard’s findings.

Additionally, none of Liberty’s independemedical examinerpersonally evaluated
Brainard for depression. In fact, Dr. Ball&rdeport does not address Brainard’s mental
health issues. And while Dr. Golden listed @esion as a contributirfgctor to Brainard’s
alleged disability, Liberty rejected Brainardkims of depression. Notably, Liberty did so
without the benefit of an exnination or consultation tsupport its determination. As

discussed more fully in the otext of Dr. Chandragiri’'s port, Liberty’s treatment of
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Brainard’s mental health isss suggests that its disabilietermination was arbitrary and
capricious.

C. Dr. Grattan’s Report

After Brainard filed a second appealperty hired Dr. HowardsGrattan to perform
another file review. [Adm. &., p. 67-80] Unlike Drs. Chdragiri and Ballard, Dr. Grattan
had the benefit of reviewing DiGolden’s letter to Liberty and Spears’ physical therapy
notes. [Adm. Rec., p. 70] Haso summarized Dr. Roebike evaluation. [Adm. Rec., p.
69] While Dr. Grattan diagnosed Brainawith chronic neck pain, headaches, and
myofascial syndrome, he also concludedttthe records do natontain “any objective
evidence” supporting resttions from July 19, 2013 onwdr [Adm. Rec., pp. 77-78]
Without further explanation, Dr. Grattan comgéd that Brainard’s subjective complaints
were inconsistent with the phyalexamination findings and diagnostic studies in the record.
[Adm. Rec., p. 78] Dr. Grattaacknowledged Dr. Golden’s statenis about Brainard’s pain
and the sedating effects of his medicatitoh. Nevertheless, Dr. Grattan determined that “no
objective limitations or objectes slurring or cognitive issuesere noted in the medical
records, only the claimant’s reportld.

The first eleven pages of Dr. Grattarfeport outline and sumarize Brainard’s
medical records. [Adm. Rec., pp/-77] However, DrGrattan’s analysis of those records is
hardly half a page in length. [Adm. Rec., @@-78] Dr. Grattan’s qgort bears remarkable
similarities to a file reviewer’s report Kalish, 419 F.3d 501. There, the Sixth Circuit found
that Liberty’s decision to rely on the file reviewer’s report was arbitrary and capricious
where the report contained six pages descrikiegrecords reviewed but only one page of

analysis. Id. at 509. According to th&alish Court, “[t]his limited commentary contains
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little more than [the file reviear's] conclusory assertions the effect that ‘the available
records do not document a need for restrictions or limitations that would necessarily preclude
the employee from performing the téks of his job as described.”ld. Like the file
reviewer’'s report inKalish, Dr. Grattan’s report is condaory and not well reasoned.
Moreover, he calls into question Brainard’s saive complaints of pain without the benefit

of a physical examination, even though Lig&tLTD plan clearly allows for a physical
examination. As discussed above, the Sixtlt@i has held that liance on a file review

under such circumstances is inappropricdee Javery741 F.3d at 70Zalvert, 409 F.3d at

295.

Finally, like Dr. Ballard, Dr. Grattan does rettall address Brainard’s mental health
issues. Thus, Liberty relies entirely on.DOZhandragiri’'s opinion regarding Brainard’s
alleged depression. None of Liberty’s ipdadent medical reviewers have analyzed
Brainard’s disability claim in light of Dr. Rdsker’s objective findings. This fact alone is

sufficient to overturn Liberty’s denial of benefits.

! As a post-hoc rationalization for its denial, Liberty points to two other injuries that

Brainard sustained during therjmel that he claims he was didad. [Record No. 42, pp. 12-13]
First, Brainard injured his foot afterlliag from a tree stand while deer huntingd. See also
Adm. Rec., p. 54. Second, Braidareported to emergency room staff that he sustained a
laceration on his arm whilerestling with his dog.Ild. See alscAdm. Rec., p. 285. Liberty
claims that both injuries negate Brainard’s Hiky claims. Howeverimprudent behavior, even
behavior contrary to a doctorsders, does not, by itdehdversely impact a doctor’s diagnosis
or automatically disqualifya person for benefitsEvans 434 F.3d at 879 (Where the claimant
suffered from debilitating seizures, the Sixth @itcheld that her decision to drive against
doctor’s orders was not a sufficient reason smdalify her from receiving LTD benefits.)
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V.

Having determined that Liberty’s gsdbility determinatn was arbitrary and
capricious, the Court must next determine \Wwbeto grant Brainard’s motion for judgment
and award him benefits or remand the matterthe plan administrator for further
consideration. A reviewing coumay directly award benefitshere the plan administrator
denied LTD benefits even though thaiotant was clearly entitled to thertlliott, 473 F.3d
at 622. However, where the problésmtmerely with the integrity of the plan administrator’s
decision-making process, remandgjenerally the appropriate remedyl.

When Liberty denied Brainard’s final agl, it concluded that he was still able to
perform the “material and substantial dutieshf occupation as Branch Manager.” [Adm.
Rec., p. 66] For a covered person to be deshhinder the Plan, he or she must also be
incapable of the materiahd substantial duties ahy occupation with reasonable continuity.
[Adm. Rec., p. 8] Liberty has not addresses issue. Liberty has also failed to fully
address Brainard’s most recentedical records and his colamts of mental illness.
Notwithstanding these failures, Brainard hasprotven that he is clearly entitled to benefits
under the Plan. As a result, the Court will d&mginard’s motion fojudgment and remand
to the plan administrator for further review.

V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. Plaintiff John Brainard’s motiofor judgment [Record No. 40] iIBENIED,

without prejudice.
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2. This case IREMANDED to Defendant Liberty LiféAssurance Company of
Boston with instructions to condua full and fair review of Plaintiff John Brainard’s claim
for benefits consistent with this opinion. Tdefendant is directed to complete its review
within ninety (90) day®f this Order.

3. This case iISTRICKEN from the Court’s docket.

4. Each side shall bear his/its camtsl expenses incurred in this action.

This 24" day of March, 2016.

_ Signed By:
| Danny C. Reeves DCR
United States District Judge
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