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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

STACY D. DAVIDSON-STEVENSON )
)
Plaintiff, ) Civil Action No. 6: 14-137-DCR
)
V. )
)
WEST ASSET MANAGEMENT, ) MEMORANDUM OPINION
) AND ORDER
Defendant, )

*%k k% k% k% k%

Defendant West Asset Magement (“West Asset”) Isamoved to dismiss the
Complaint for failure to state a claim upon whicelief may be grante [Record No. 3]
Plaintiff Stacy D. Davidson-Stevenson, proceeding se did not file a response to the
motion within the time permitteby Local Rule 7.1. For the reasons set forth below, the
Court will dismiss the claim under the Fairedit Report Act (“FCRA”), 15 U.S.C. § 168l1a,
et seq. deny the motion to dismidbe claims for violations othe Fair Debt Collections
Practices Act (“FDCPA")15 U.S.C. § 1692at seq, and grant the platiff leave to amend
the Complaint.

l.

Davidson-Stevenson claims that Westséts violated “multiple FDCPA laws.”
[Record 1-1 at ID# 6] After receiving a biRlaintiff requested vediication of the alleged
debt through a letter to West Assentsby certified mail on February 27, 2013d.] West
Asset did not respond to the request by certified foamore than six (6) months. Then, on

October 10, 2013, Davidson-Stevenson receivsii@ment from West$set indicating that
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she “still owed” the bill that she disputed in Februaryd.][ In response, Davidson-
Stevenson sent another request for vaatfon to West Asset on October 18, 20118l.][ On
November 6, 2013, West Ast responded that the debt waslarmer with West Asset and
that her balance was zero. In the interihe plaintiff received a letter dated November 1,
2013, indicating that she owed the debt to another entity, Credit Control, Ud€. Qn or
before May 8, 2014, West Assepoeted the debt to the three consumer reporting agencies.
[1d.]

On May 12, 2014, the plaintiff fled a Complaint in the Small Claims Division of
Pulaski District Court. Ifl.] Davidson-Stevenson alleges that West Asset failed to send her a
proper written debt validation noég¢ failed to adequately resmbmo her efforts to dispute
the debt, continued to attempt to collect thepdied debt, and incorrectly reported the debt
to the three major consumer reporting agencigk] Because the plaintiff alleges violations
of the FDCPA, and arguably the FCRA, WessAt removed the matter to this Court on June
9, 2014, based on federal question jurisdiction. t#aset now moves to dismiss all claims
because Davidson-Stevenson has not suffigieslleged violations of the FDCPA and
FCRA.

I.

When evaluating a motion to dismiss unBeite 12(b)(6), the Qat must determine
whether the complaint alleges “Safent factual matter, accepted true, to ‘state a claim to
relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBegl|
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)). Theapskibility standard is met “when
the plaintiff pleads factual content that alloiie court to draw the reasonable inference that

the defendant is liable fahe misconduct alleged.ld. (citing Twombly 550 U.S. at 556).
-2-



Although a complaint need not contain “detaifadtual allegations” to survive a motion to
dismiss, “a plaintiff’'s obligation to provide eéhgrounds of his entitlement to relief requires
more than labels and concloss, and a formulaic recitation tdfe elements of a cause of
action will not do.” Twombly 550 U.S. at 555 (internal quotation marks and alteration
omitted).

In considering a Rule 12(b)(6) motion, the Court is required to “accept all of
plaintiff's factual allegations as true and detge whether any set of facts consistent with
the allegations would entitle the plaintiff to relief.G.M. Eng’rs & Assoc., Inc. v. West
Bloomfield Twp.922 F.2d 328, 330 (6th Cir. 1990) (citatiomitted). However, it need not
accept as true legal conclusions cast in the form of factual allegations if those conclusions
cannot be plausibly drawn frothe facts, as allegedSee Igbagl 556 U.S. at 678 (“[T]he
tenet that a court must acceq true all of the allegationsontained in a complaint is
inapplicable to legal conclusions.$ge alsoPapasan v. Allain478 U.S. 265, 286 (1986)
(noting that in reviewing a motion to dismigke district court “must take all the factual
allegations in the complaint as true,” but that the court is “not bound to accept as true a legal
conclusion couched as a factual allegatiomus, Rule 12(b)(6) essentially “allows the
Court to dismiss, on the basis of a dispositigsue of law, merglss cases which would
otherwise waste judicial resourcesidaresult in unnecessary discovery.Glassman,
Edwards, Wade & Wyatt, P.C. v. Wélaldenstein Adler Freeman & Herz, LLBO1 F.

Supp. 2d 991, 997 (W.D. Tenn. Mar. 10, 2009).



[11.

A. Fair Credit Reporting Act

West Asset argues that Davidson-Steversminot stated a causf action under the
FCRA! The Court agrees. A phiff must show that the entity furnishing the credit
information (West Asset) received notice that a debt was disputed from the consumer
reporting agency.Brown v. Wal-Mart Stores, Inc507 F. App’x 543, 5476th Cir. 2012)
(citing Boggio v. USAA Fed. Sav. Ba®6 F.3d 611, 615-16 (6th Cir. 2013¢eCarter v.
Equifax Info. ServsNo. 3:13-cv-469-TAV2014 WL 1234651, at *4 (B. Tenn. March 25,
2014). Here, the plaintiff's Compl# indicates that she contacted the furnisher directly to
dispute the debt, rather than notifying thensumer reporting agepn [Record 1-1]
Accordingly, this Court will dismiss the FCRA claim without prejudice.

B. Fair Debt Collection Practices Act

West Asset argues that the FDCPA claialso must be dismissed because the
Complaint omits necessary factadlegations and that the faetl allegations included in the
complaint are inconsistent. Citir@MAC Mortg., LLC v. McKeeveNo. 08-CV-459, 09-
CV-362-JBC, 2010 WL 2635959, at {B.D. Ky. June 22, 2010), it@wes that the plaintiff's
threadbare recitation of the statutory text degal conclusions armsufficient to state a
claim. However, unlike the plaintiff GMAC, Davidson-Stevenson cited specific provisions
of the FDCPA that she believed West Asselatied, including 15 U.S.C. § § 16929, 1692c.

And she alleges sufficient facto support her claim.

' The Court notes that th@aintiff did not specifically reference the FCRA in her Complaint, so
it is unclear whether she interttlo state a FCRA claim.
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To establish a claim undeéhe FDCPA, a plaintiff musshow that: (1) she is a
“consumer” as defined in 15 U.S.€.1692a(3); (2) the “debt” arises out of a transaction that
is “primarily for personal, family or housell purposes;” (3) thaelefendant is a “debt
collector” as defined in the FDCPA; and) (the defendant has violated one of the
prohibitions in the FDCPAEstep v. Manley Deas Kochalski, LL@12 F. Supp. 2d 758, 767
(S.D. Ohio 2013) (citingVallace v. Washington Mut. Bank, F.883 F.3d 323, 326 (6th Cir.
2012)). Pursuant to 15 UG. § 16929, “[i]f the consumer nidies the debt collector in
writing’ within thirty days ofreceiving ‘communication . . . ioonnection with the collection
of any debt,’” that he disputes any portion & tebt, ‘the debt collector shall cease collection
of the debt, or any disputed portion thereof, until the debt collector obtains verification of the
debt . . .”” Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLIN®. 13-2026, 2014
WL 3440174, at *4 (6th Cirduly 16, 2014) (quoting 15 U.S.€.1692g). Here, Davidson-
Stevenson also alleges that WAsket continued to contact herviolation of 15 U.S.C. §
1692c(c).

West Asset argues that the Complaihbidd be dismissed because the plaintiff
omitted certain necessary facts;liding the fact that West Asgsta debt collector and that
the underlying transaction was for a perdofamily or household purposeSee Estep942
F. Supp. 2d at 767. Hower, “pro se complaintare liberally construed and are held to less
stringent standards than the formpégadings prepared by attorneyBridge v. Ocwen Fed.
Bank, FSB681 F.3d 355, 358 (6th Cir. 2012) (citidgllliams v. Curtin 631 F.3d 380, 383
(6th Cir. 2011)).

Davidson-Stevenson has asserted that \Wsset is a “collector” and she has alleged

sufficient facts to infer that West Asset wadirag as a debt collector with respect to the
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alleged debt in this instancigRecord 1-1] While she did not specifically state the date that
she received the original “bill” or initiacommunication, this Court can infer from the
language in the Complaint that she timelguested verification on February 27, 2013, and
that West Asset did not comply with itatutory duties undethe FDCPA within the
requisite time frame.

West Asset further argues that the giffis Complaint is irconsistent because
Davidson-Stevenson states that she receivo response from WeAsset and assumed the
matter was resolved after her Februaryrrespondence, and then that she received
correspondence from West Assa October 2013. [Record 1-1] This Court reads the
Complaint to assert that the plaintiff did not receive correspondence directly related to her
February 2013 letter and that she did nakenree anything from West Asset until October
2013. This is not a factual inconsistency watirandismissal of this claim.  Assuming the
factual allegations in the Cor@nt are true as this Cdumust during a Rule 12(b)(6)
inquiry, and liberally construing the pro g$d#aintiff's allegations, the Court finds the
plaintiff’'s claim to be plausible on its facégbal, 556 U.S. at 679.

Because the Complaint may teehnically deficient in several respects, and out of an
abundance of caution, however, tbeurt will grant the pro se platiff fourteen (14) days to
cure the deficiencies described above. her Amended Complain Davidson-Stevenson
should clarify the elements of the claim, swshwhether she is“aonsumer,” whether the
alleged debt was incurred for primarily for personal, family or household purposes, whether
West Asset is a debt collector, as well as date of the initiatommunicationfrom West

Asset. Additionally, the Complaint states thia plaintiff has copies of the correspondence



referenced therein. She may include copyéshat correspondence with her Amended
Complaint.
V.

For the foregoing reasons and analysis, it is hereby

ORDERED as follows:

(1) Defendant West Asset Management’'s Motion to Dismiss [Record No. 3] is
GRANTED, in part, andENIED, in part, as set forth above.

(2) Plaintiff Stacy D. Davidson-Stevenson is granted leave to file an Amended
Complaint to address thesues outlined above withfFOURTEEN (14) DAY S of entry of
this Order. The Clerk is also directedail a copy of the Local Rules to the plaintiff.

This 2" day of July, 2014.

Signed By:

W Danny C. Reeves D(,Q
United States District Judge




