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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION

LONDON
BUFFY H. BLEVINS, )
Plaintiff, ; No. 6:14-CV-190-HAl
V. ; MEMORANDUM OPINION & ORDER
CAROLYN W. COLVIN, Acting ;
Commissioner of Social Security )
Defendant. %
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Plaintiff Buffy H. Blevins bings this action pursuant to 42 U.S.C 88 405(g) and 1383(c)
to obtain judicial review of amadministrative decision of theommissioner of Social Security
(“Commissioner”) denying her application forsdbility insurance benefits and supplemental
security income. The parties eafiled a notice of consent to the referral of this matter to a
magistrate judge. D.E. 8; 10. Accordinglyjstimatter was referred to the undersigned to
conduct all proceedings and ordee #ntry of a final judgment in accordance with 28 U.S.C. §
636(c) and Federal Rule of Ciwrocedure 73. D.E. 11. The Cquraving reviewed the record
and for the reasons stated herein, WENY Plaintiff's Motion for Summary Judgment (D.E.

14)* andGRANT the Commissioner’s Motion f@ummary Judgment (D.E. 15).

! The Court notes that Blevirss’counsel’s near complete fa#uto provide the Court with
specific page citations to the administrative record to support Blevins’s arguments could, in and
of itself, constitute grounds for denial of the motioBeeD.E. 13 at 3-4 (requiring motions to

both (1) include a statement of the legal argumprésented at the beginning of the motion in a
numbered list, and (2) give spigc page citations to the admstrative record to support the
arguments.).Because such a denial would punish Blewmsply because her attorney has failed

to comply with standard scheduling ordere tGourt addresses the motion on its merits and
directs Mr. Ronald Cox to comply with the C8srStanding Scheduling Ordeand in particular
Paragraphs 3(b) and (c), in flture Social Security Actions.
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. BACKGROUND

Blevins filed a Title 1l application for a ped of disability and disability insurance on
October 28, 2011. D.E. 12-1 at 12. Shegatedisability beginning on October 7, 201d.)(
due to the following impairmentstiabetes mellitus, diabetic mepathy, hepatitis, obesity, and
reflux disease (D.E. 14-1 at-2). Blevins's claims we denied initially and upon
reconsideration. D.E. 12-1 d42. Subsequently, upon Bleviastequest, an administrative
hearing was conducted before Administraticaw Judge Tommye C. Mangus (“ALJ") on
October 1, 2013.1d. During the hearing, the ALJ heaestimony from Blevins and impartial
vocational expert William Ellisld. Blevins, who was thirty-six years old as of the alleged onset
date, has a high school education and completed one year of cdidegs. 184. Blevins has
past relevant work experience, the VE testifthat such work does not exceed her residual
functional capacity, and the ALJ acceaptbat testimony. D.E. 12-1 at 22.

In evaluating a claim of disdity, an ALJ conducts a ¥e-step sequentianalysis. See
20 C.F.R. §§ 404.1520, 416.92(First, if a claimant is working at a substantial gainful activity,
she is not disabled. 20 C.F.R. § 404.1520(f9econd, if a claimant does not have any

impairment or combination of impairments whisignificantly limit his physical or mental

% The Sixth Circuit summarized this procesgames v. Comm'r of Soc. Se836 F.3d 469 (B
Cir. 2003):

To determine if a claimant is disabledthin the meaning of the Act, the ALJ
employs a five-step inquirdefined in 20 C.F.R. § 404.1520. Through step four,
the claimant bears the burden of proving the existence and severity of limitations
caused by her impairments and the faat 8he is precludefom performing her

past relevant work, but ategt five of the inquiry, which is the focus of this case,
the burden shifts to the Commissioneiidentify a significant number of jobs in

the economy that accommodate the claimant’s residual functional capacity
(determined at step fouand vocationlgorofile.

Id. at 474 (internatitations omitted).



ability to do basic work actities, then she does not havesevere impairment and is not
disabled. 20 C.F.R. § 404.1520(c). Third, if a claimant’s impairments meet or equal an
impairment listed in 20 C.F.R. Part 404, SubgariAppendix 1, she is disabled. 20 C.F.R. §
404.1520(d). If a claimant is notund disabled at step 3, the Anlist determine the claimant’s
residual functional capacity, whigk her ability to dgohysical and mentalork activities on a
sustained basis despite limitations from her impaits. 20 C.F.R. § 404.1520(e). Fourth, if a
claimant’s impairments do not prevent her fralming past relevant work (given the ALJ's
assessment of her residual ftiogal capacity), she is notgdibled. 20 C.F.R. 8 404.1520(f).
Fifth, if a claimant’s impairments (consideringrhresidual functional caeity, age, education,
and past work) do not prevent her from doing otherk that exists in the national economy, she
is not disabled. 20 C.F.R. § 404.1520(Q).

In this case, at Step 1, the ALJ found tB&vins has not engaged in substantial gainful
activity since October 72011, the alleged onset datkdisability. D.E.12-1 at 14. At Step 2,
the ALJ found that Blevins has the following severpairments: “diabetes mellitus, diabetic
neuropathy, and obesity.1d. The ALJ found Blevins’s degerative lumbar spine condition
and liver disease to be non-severe, but consititrese conditions, along with Blevins’s reflux
disease and knee pain, in combioatiwith her severe impairmentdd. at 15. At Step 3, the
ALJ found that Blevins’s impairments did not meet or medically equal trexigeof one of the
listed impairments in 20 C.F.Rart 404, Subpart P, Appendix Id. at 19. At Step 4, the ALJ
determined that Brown had the followingsidual functional capacity (RFC):

to perform light work as defimein 20 CFR 404.1567(b) and 416.967(b) that

involves no standing or walkg in excess of 2 hours total during an 8-hour day;

she is limited to work that involves no climbing ladders, ropes or scaffolds, no

more than occasional climibing ramps/stairs, stooping, kneeling, crouching, or
crawling, and that does not require coricatied exposure to cold temperature



extremes, vibration, and workplace hazards such as dangerous machinery or
unprotected heights.

Id. at 19-22. The ALJ found thabtased on that RFC, Blevins cduleturn to her work as a
telemarketer, as performed and per the D@IT at 22. Accordingly, on November 20, 2013, the
ALJ issued an unfavorable decision, findingtttBlevins was not disabled, and therefore,
ineligible for disability insurance befits or supplementasecurity income. Id. at 23. The
Appeals Council declined to review the AkHecision on November 19, 2013 (D.E. 12-1 at 4-
7), and Blevins now seeks judatireview in this Court.
II. DISCUSSION

Under the Social Security Act, a “disability defined as “the mbility to engage in
‘substantial gainful activity’ because of a medicaeterminable physical or mental impairment
of at least one year’s expected duratio@fuse v. Comm’r of Soc. Seb02 F.3d 532, 539 (6th
Cir. 2007). Judicial review of éhdenial of a claim for Socid@ecurity benefits is limited to
determining whether the ALJ’s findings are supedrby substantial eveshce and whether the
correct legal standards were applid®bgers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir.
2007). “Substantial evidence” is “more than scintilla of evidence but less than a
preponderance; it is such relevant evidenca asasonable mind might accept as adequate to
support a conclusion.”Cutlip v. Sec’y of Health & Human Serv&5 F.3d 284, 286 (6th Cir.
1994). The substantial evidencarslard “presupposes that thesea zone of choice within
which decision makers can go either waythaut interference from the court."Mullen v.
Bowen 800 F.2d 535, 545 (6th Cir. 198@n(bang (quotes and citations omitted).

In determining the existence of substantial evidence, courts must examine the record as a
whole. Id. (citing Kirk v. Sec’y of Health & Human Sery$67 F.2d 524, 535 (6th Cir. 1981),

cert. denied461 U.S. 957 (1983)). Howevenurts are not to conductia novareview, resolve



conflicts in evidence, or make credibility determinationkl. (citations omitted);see also
Bradley v. Sec’y of Health & Human Sen&62 F.2d 1224, 1228 (6th Cir. 1988). Rather, if the
Commissioner’s decision is supported by substhetimence, it must be affirmed even if the
reviewing court would decide the matter diffietlg, and even if substantial evidence also
supports the opposite conclusio®ee Her v. Comm’r of Soc. Se203 F.3d 388, 389-90 (6th
Cir. 1999);see also Casey v. Sec’y of Health & Human Se®&¥ F.2d 1230, 1233 (6th Cir.
1993);Kinsella v. Schweikei708 F.2d 1058, 1059 (6th Cir. 198B)ullen, 800 F.2d at 545.

A. Substantial evidence suppos the ALJ’s decision.

Under 42 U.S.C. § 405(g), this Court’s revienimited to determining whether the ALJ
applied the correct legal rdd¢o reach a decision suppattey substantial evidence&ee Sheeks
v Comm’r of Soc. Secc44 Fed.App’x 639, 640 (6th Cir. 2013) (citiGayheart v. Comm’r of
Soc. Se¢.710 F.3d 365, 374 (6th Cir. 2018pgers 486 F.3d at 241. Accordingly, a plaintiff's
brief should identify how the ALJ supposedly ekreither by applyinghe wrong rules, or by
reaching a decision unsupported by substardgiatence. Aside from claiming that the
substantial evidence does not support the Alfihding as to RFC, Blevins’s brief largely
struggles to do this.

Blevins’s first argument section claims thdhe Administrative Law Judge failed to
properly consider the medical evidence of rec¢RIE. 14-1 at 6), but can more accurately be
described as a claim that the substantiadlenwce does not support the ALJ's calculation of
Blevins’'s RFC. In this section, Blevins alshallenges the ALJ’s atision to reject the
credibility of Blevins’s testimony th regard to her symptoms.

Blevins’'s second argument section claittet “[tjhe Administative Law Judge’s
decision is not supported by substantial evideacs, the decision does not comply with the

procedural requirements of the regulationdD.E. 14-1 at 7. However, the only authority



Blevins cites in this section stds for the generic proposition thett ALJ’s decision must take
account of the entire record and bepported by substantial evidenc&ee id Otherwise,
Blevins's argument in this section is subsunbgdher claim that theubstantial evidence does
not support the ALJ’s calculation of her RFC.

It is not the Court’s role to meticulously ireg the Social Security reglations in search
of a legal provision to prove Blevins correcdee United States v. Dunk8R7 F.2d 955, 956
(7th Cir. 1991) (“Judges are not like pidmsinting for truffles buried in briefs.”}ollon ex rel.
Hollon v. Comm’r of Soc. Sec447 F.3d 477, 491 (6th Cir. 200@Jeclining to formulate
arguments on claimant’s behalf). So, when a party fails to develop an argument, that argument is
waived. United States v. Johnsp#40 F.3d 832, 846 (6th Cir. 2006) (“[I]ssues adverted to in a
perfunctory manner, unaccompanied by some e#ortleveloped argumentation, are deemed
waived.”); D.E. 13 at 3 (“The Court will osider only the arguments listed and will not
formulate arguments on the pastidehalf.”). TheCourt therefore will ddress only Blevins’s
claims (1) that theubstantial evidence does matpport the ALJ’s calculn of Blevins's RFC,
and (2) that the substantial evidence does not supiEeALJ's decision to reject the credibility
of Blevins’s testimony with regard to her symptoms.

1. Blevins’s Residual Functional Capacity

Blevins claims that the RFC adopted e ALJ and reflectedn the hypothetical
guestion upon which the ALJ relied was defectieeause it fails to accurately encompass the
restrictions demonstrated by the medical evidenzd. 14-1 at 5-9. More specifically, Blevins

argues that William Miller’ report dated October 19, 2009, which “stated that [Blevins] has a

3 Blevins mistakenly believes that Mr. Miller is a medical doctor at Clover Fork Clinic. D.E. 14-
1 at 3, 5. Because Blevins’s briefl$ato cite to the record in suppa@f this belief, it is difficult

for the Court to determine whether Blevins’s amderstanding is contain@uthe record without
combing through the entire administrative transcgiely for that purpose. However, it appears



limited range of motion of bacwhen leaning forward, backwardnd laterally to the left and
right while standing” is uncontdicted, and the ALJ “failed tqustify her rational [sic] for
disregarding the evidence.ld. at 5. Further, Blevins argues that her own uncontradicted
testimony regarding her symptoms was impropegjgcted without the ALJ making her reasons
for doing so apparent in her decisioid. at 6. Finally, Blevins gues that the consultative
examination performed by Dr. Dustin Johnson on April 14, 2012, which “found she suffered
from low back pain and . . . séat her ability to perform activés such as lifting and carrying
would be difficult for her[,] . . . when coupledtiv her own testimony regarding her ability to lift
and carry requires more thamesstriction to light work.”1d. at 9.

A claimant’s residual functional capacity represents the most that she can still do in a
work setting despite her limitations. 20 C.F8R416.945. This decision is to be made by the
Administrative Law Judge after reviewitige entire record. 20 C.F.R. 404.1520(e); 416.920(e),
404.1545; 416.945; SSR 98-8. “[F]Jor a vocatiomeapert’s testimony in response to a
hypothetical question to serve adstantial evidence isupport of the conchlion that a claimant
can perform other work, the question must acciyatertray a claimant’'s physical and mental
impairments.” Ealy v. Comm’r of Soc. Sec94 F.3d 504, 516 (6th Cir. 2010)WWebb v.
Comm’r of Soc. Sec368 F.3d 629, 633 (6th Cir. 2004). The hypothetical question does not

need to contain every one of the claimant’s dtonk, but “the ALJ must include in the question

that this quotation comes from Plaintiff's counsel’s combining the observations of Mr. Miller
contained in two separate documentdedaSeptember 13, 2012, and October 19, 2088e

D.E. 12-1 at 393-394 (October 19, 2009 progresesnobserving “limitedROM of back when
leaning forward, backward, and laterally left and rightwhile standing”);ld. at 347-349
(September 13, 2012 progress notes assessiogiclpain syndrome, lumbago, sciatica, right
knee pain, type Il diabetes,atbetic neuropathy, and obesity)n any case, after a thorough
review, the Court has found no instance in #gord—other than Blevins’s brief—referring to
Mr. Miller as a medical doctor. See, e.g.D.E. 12-1 at 15 (ALJ's Opinion referring to
“Physician’s Assistant Will Miller”);Id. at 349, 394 (records, mentiahby Blevins in her brief,
“[sligned by William Miller, PA-C”).



an accurate calculation of the dhant’s residual functional capachyi.e., a description of what
the claimant can and cannot doCooper v. Comm’r of Soc. Se2l17 F. App’x 450, 453 (6th
Cir. 2007) (quotations omitted).

The question posed to the vocational expearbiporated the ALJ's RFC determination.
In fulfilling that duty and assessing Bieg's RFC, the ALJ stated as follows:

After careful consideratiowf the entire record, thandersigned fings that the

claimant has the residual functional capatityperform light work as defined in

20 CFR 404.1567(b) and 416.967(b) that ieee no standing or walking in

excess of 2 hours total during an 8-hour d#he is limited to work that involves

no climbing ladders, ropes or scaffoldsp more than occasional climbing

ramps/stairs, stooping, kneeling, crouchiogcrawling, and that does not require

concentrated exposure to cold tempamatextremes, vibration, and workplace
hazards such as dangerous machinery and unprotected heights.
D.E. 12-1 at 19-20. The ALJ incorporated this RFC into the secondhwefai she posed to
vocational expert Mr. William Ellis.Id. at 583. Relying on the testimony of Ellis, the ALJ
found that Blevins’s limitations did not precluder from returning to her past work as a
telemarketer.ld. at 22, 583.

The ALJ considered all othe evidence, including opinion evidence, and found that
Plaintiff's claims of disabhg limitations were not suppodeby the record. Notably, she
thoroughly considered the records from Cloterk (including those provided by Physician’s
Assistant Miller),and the consultative examation of Dr. Dustin L. Johnson, as requirdd. at
16-18. Though she did not find Blevins’s degeneraliwebar spine conditions to impose more
than minimal limitations, she considered itdombination with Blevins’s severe impairments.
Id. at 15, 18. The ALJ found that “most of tbeidence and testimony relates [sic] to her
complaints of pain and treating notes show clugain disorder with minimal back findings.”

Id. at 20. The ALJ found that Blevins’'s ability to pmrh daily activities ad participation in

church up to twice a week are incomsig with severe or chronic paimd. Further, with regard



to Blevins’s claimed inability to lift or cayr the ALJ found that “the objective findings do not
support this degree of limitation and the coteide examiner [Dr. Johnson] found normal upper
extremity strength and sensationd. at 21.

No treating or examining medical source hasvfgted an opinion that Blevins is subject
to symptoms of disabling severity. In factripabecause this case involved no treating opinions
whatsoever, the ALJ accorded “great weightstate agency physician Dr. Alex Guerrero, who
provided the most recent opinion evidence in this case in October 2012Significantly, the
ALJ's RFC determination reflects every limi@ti noted by Dr. Guerrer and Dr. Guerrero’s
report indicates that no medicaburce or other source opinioabout Blevins’s limitation or
restrictions were more regttive than his findingsld. at 38-41.

An ALJ “is not required to analyze the redace of each piece of evidence individually.
Instead, the regulations state that the decisiost montain only ‘the fidings of facts and the
reasons for the decision.Bailey v. Comm’r of Soc. Sed13 F. App’'x 853, 855 (6th Cir. 2011)
(quoting 20 C.F.R. § 404.953). After an independentew of the record, it appears that the
ALJ did just that. The ALJ explicitly addresd Blevins's testimonyna the reports of Mr.
Miller and Dr. Johnson noted by Blevins in teegument. D.E. 12-1 at 15-22. The ALJ's
determination as to Blevins’s RFC was made “@l]ftareful consideratioof the entire record,”
and the Court has no reasonstrond-guess thideclaration. See Flaherty v. Astrué15 F.3d
1067, 1071 (10th Cir. 2007) (noting a “’general pragtiof “tak[ing] a lower tribunal at its

word when it declares that it has consatka matter.’) (internal citation omitted).
The objective medical evidence reflected tBétvins's conditions affecting her lower
back and her ability to lift and carry, while not insignificant, were less severe than her subjective

complaints indicated. After making this det@mation, which the Courtinds is supported by



substantial evidence, éhALJ incorporated the limitations &h she found to be justified in
assigning an RFC of light work with atidnal postural and environmental limitations.
Accordingly, the Court finds no error.

2. Blevin’s credibility

Blevins next argues that the ALJ improgerejected Blevins’s credibility without
making the reasons for doing so appanetter decision. D.E. 14-1 at 6.

In determining whether a claimant is disahlthe Commissioner cadsrs statements or
reports from the claimant. 20 C.F.R. 8§ 404.1529(@p determine whether statements of a
claimant are credible, ALJ’s engyl the following two-part test:

First, the ALJ will ask whether there is an underlying medically determinable

physical impairment that could reasonably expected to produce the claimant's

symptoms. Second, if the ALJ finds thatlswan impairment exists, then he must

evaluate the intensity, persistence, and limiting effects of the symptoms on the
individual's ability todo basic work activities.

Rogers v. Comm'’r of Soc. Sed86 F.3d 234, 247 (6th Cir. 2007) (citing 20 C.F.R. §
416.929(a)). In 20 C.F.R.404.1529, the Social Sety Administration informs claimants that,
in certain credibility determations, the following factorsheuld guide the analysis of the
agency decision makers:
(i) Your daily activities;(ii) The location, duration, é&guency, and intensity of
your pain or other symptoms; (iii) Predgting and aggravatinfactors; (iv) The
type, dosage, effectiveness, and sitfeces of any medicatn you take or have
taken to alleviate your pain or othesymptoms; (v) Treatment, other than
medication, you receive or have receivist relief of your pain or other
symptoms; (vi) Any measures you use ovehased to relieve your pain or other
symptoms (e.g., lying flat on your backamstling for 15 to 20 minutes every hour,
sleeping on a board, etc.); and (vii)h@t factors concerning your functional
limitations and restritons due to paior other symptoms.
20 C.F.R. 8 404.1529(c)(3)see also Felisky v. Bowed5 F.3d 1027, 1037-38 (6th Cir.
1994). Importantly, it is within the province die ALJ, rather than the reviewing court, to

evaluate the credibility of claimanRogers 486 F.3d at 247 (citingvalters v. Comm'r of Soc.
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Sec.,127 F.3d 525, 531 (6th Cir. 1990rum v. Sullivan921 F.2d 644 (6th Cir. 1990irk v.
Sec'y of Health & Human Servé67 F.2d 524, 538 (6th Cir. 1981)Even so, the credibility
determinations of the ALJ must be readndlaand supported by substantial eviderice at 249.

Here, the ALJ cited the corretetst and found “that the claimiés medically determinable
impairments could reasonably be expectedctmse the alleged symptoms; however, the
claimant’'s statements concerning the intgnspersistence and litmg effects of these
symptoms are not entiretyredible for the reasons explainedtis decision.” D.E. 12-1 at 20.
Blevins does not argue any specifeason why the ALJ's dectm to discredit her statements
was not reasonable oupported by substantial evidencéccordingly, the Court views this
argument in conjunction with the above-describegliment. In other words, the Court reviews
the ALJ’'s credibility determination as applied Bdevins’s complaints of back pain and the
inability to lift or carry.

The ALJ stated multiple reasons for discrediting the subjective claims of Blevins. First
the ALJ found that “most of the evidence anditesny relates [sic] to her complaints of pain
and treating notes show amic pain disorder with minimal back findingslti. The ALJ noted
that Blevins “is capable of mosttivities of daily living,” and “foes] to church twice a week.
Id. The ALJ also found that “[s]he did notguére any specific paimedication other than
Neurontin until April 2012, when she began using low dose Lortab and there is no increase in
objective or clinical finthgs to support the level of deased activity claimant allegesld.

With regard to Blevins’s ability to lift or carry, the ALJ discussed Blevins'’s allegations
that she had “problems lifting over a gallon otkncarrying, needing he with lifting shopping,
using ‘only’ the microwave to cook, amaability to do ‘any’ household choresId. at 21. The

ALJ found that “her later repatcontradict such extreme limitans,” and that “the objective
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findings do no [sic] support this degree of liniba and the consultative examiner found normal
upper extremity strength and sensatioid” The ALJ concluded “[t]hr is really no evidence
to support problems lifting more than a gallonnafk since she has normal strength and really
only moderate pain, intermittent painld.

It is clear from the ALJ’'s decision and thecord as a whole that the ALJ's credibility
determination with respect to &lins’s statements was reasdeadénd supported by substantial
evidence. Additionally, such reasons were magigarent in her decision. The Court therefore
finds no error.

B. CONCLUSION

Accordingly, and the Court being sufficient advisé€d,IS HEREBY ORDERED as
follows:

(2) Plaintiff's Motion for Summay Judgment (D.E. 14) BENIED;

(2) Commissioner’s Motion for Sumany Judgment (D.E. 15) SRANTED;

(3) JUDGMENT in favor of the Defendant will be entered contemporaneously
herewith.

This the 4th day of August, 2015.

Signed By:

 Hanly A. Ingram /ME
United States Magistrate Judge
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