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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF KENTUCKY
SOUTHERNDIVISION

LONDON
OLAN ADAIR HOSKINSand )
MARIE ELIZABETH HOSKINS, )
) Civil No. 15-21GFVT
Plaintiffs, )
) MEMORANDUM OPINION
V. ) &
) ORDER
FEDERALNATIONAL )
MORTGAGEASSOCIATION. )
)
Defendant. )

*kk  kkk  kkk  kk%

Thefactsin this matterareundisputecandmostly amatterof publicrecord. The
casearisesout of the ownershipndconveyancesf propertylocatedat 118 Ruffian
Trail, Corbin,Kentucky. At themoment,both thePlaintiffs, the Hoskinsandthe
DefendantfFederalNationalMortgageAssociation(“ FannieMae’), claim aninterestin
thatproperty. The Hoskins now suéo quiettitle. Forthereasonstatedherein,Fannie
Mae’smotionto dismisswill begranted.

I

OnJuly 9, 1999Carl MichaelandKarenB. Deatonconveyed 11&uffian Trail,
to StepherandBarbaraSchuellein. [R. 3-2.] Thedeeddescribedhepropertyusingits
streetaddressbutalsoasbeing“Lot No. 185 ofthe TattersallTrails Estatein Whitley
County.” [R. 3-2at 1.] Two yearslater,on July 10, 2001, th&chuelleincconveyed the
propertyto JessandRoseBryant. [R.3-3atl.] Again, the propertwasdescribed
usingits streetaddress.Furthermorethedeedreferredto the earlierconveyancéetween

theDeatonsandthe Schuelleins.[R. 3-3at1.] Unfortunatelyjnsteadof accurately
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referringto the propety as“Lot No. 185,” thelegal descriptiormisstatedhatthe
propertybeingconveyedvas“Lot No. 187 ofthe TattersallTrails Estatesn Whitley
County.” [R. 3-3at1.] Thereis no disputehatthiswaserror. [R. 3 at 3 (referringto
scrivener’'serror); R. 7 at4 (“The deedandmortgage...misidentifiethe propertyasLot
187...").

OnDecemben5, 2005, th&ryantstook out a mortgage on tipeoperty. [R. 3-
4.] Thelegaldescriptionaccompanyinghe mortgagenirroredthelegaldescriptionn
the deedtransferringhe propertyfrom the Schuelleingo the Bryants. Again, the
propertywasfurtherdescribedastheproperty*“More CommonlyKnown As: 118Ruffian
Trail Corbin,KY 40701,”andthe mortgageeferredto it asthe “SAME PREMISES
CONVEYEDTO [THE BRYANTS] BY DEED DATED JULY 10, 2001.”[R. 3-4.]
Unfortunately, nobody caught tleeror.

OnJune 3, 2013, a Foreclosure Judgnreaenteredagainst théryantsin
Whitley CountyCircuit Court. [R. 3-5.] Again, the propertyascorrectlyidentifiedas
the propertyat “118 Ruffian Trail Corbin,KY 40701,” but théegaldescriptionagain
mistakenlyreferredto lot 187,ratherthanlot 185. [R. 3-5.] On August 5, 2013, Fannie
Mae purchasedhepropertyfrom theMasterCommissioner [R. 3-6at 1]. The master
commissiones deedwasrecordedn theWhitley CountyClerk's office on September
26, 2013.[R. 3-6.] Again,thedeedcorrectlyidentifiedthe propertyasthe propertyat
“118 Ruffian Trail Corbin,KY 40701,"andfurthernotedit wasthe*SAME PREMISES
CONVEYEDTO [THE BRYANTS] BY DEED DATED JULY 10, 2001.[R. 3-6at2.]
Again, it misidentifiedthe lot asbeing“LOT NUMBER ONE HUNDRED EIGHTY-

SEVEN(187)OF THE TATTERSALL TRAILS ESTATES.” [R. 3-6at2.]



A few monthslater,on December 2, 2013, the Hoskins obtainedwtglaim
deedfor “LOT NUMBER ONE HUNDRED EIGHTY-FIVE (185)” from the Schuelleins
[R. 3-7.] The gitclaim deedwasrecordedvith theWhitley CountyClerk’s office,
identifiedthe propertyasbeing thepropertyacquiredby the Schuelleingrom the
Deatonsand,asnotedabove correctlyidentifiedthe lot number[R. 3-7at2.] With the
exceptionof the lot number, the descriptiomthe Hoskinsquitclaimdeedis similarin
all regardgo thelegaldescriptioncontainedn FannieMae’sdeedfrom the naster
commissioner.TheHoskins’ quitlaim deedexplicitly recognizeghescrivener’serror,
notingthatthe Schelleinshad“intendedto convey”the propertyto the Bryants,butthat
thedeedhad“contain[ed]anerroneous description of tlseibjectproperty,identifying
saidpropertyasLot Number 187 of th&attersallTrails subdivision development
notwithstandinghatthesubjectpropertyactuallyconsists ot.ot Number 185.”[R. 3-7
at1-2.]

OnJanuary20, 2015, the HoskirmuedFannieMaein Whitley Circuit Court,
asking the Courto quiettitle to the propertyat 118Ruffian Trail Corbin,KY 40701. [R.
1-3.] FannieMae subsequentisemovedhis actionon thebasisof diversityjurisdiction.
[R.1.] Whohasa superioclaimto thelandis the sibjectof thepresentispute.

I

FederalRule ofCivil Procedurd 2(b)(6)allows a defendanto seekdismissalof a
complaintwhich fails to statea claim uponwith relief canbe granted. In reviewinga
Rule 12(b)(6) motion, the Couidccept[s]all thePlaintiffs' factualallegationsastrue
andconstrue[s] the complaim thelight most favorabléo thePlaintiffs.” Hill v. Blue

Cross& Blue Shigd of Mich.,409 F.3d 710, 71@th Cir. 2005). To properlystatea



claim, a complaint mustontaina “shortandplain statemenbf theclaim showingthat
thepleaders entitledto relief.” Fed.R.Civ.P8(a)(2).

Additionally, asis nowwell known, the Supreme Courasclarified that“[t]o
survive amotionto dismiss,a complaint mustontainsufficientfactualmatter,accepted
astrue,to ‘stateaclaimto relief thatis plausibleonits face:” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Bell Atlantic Corp.v. Twombly 550U.S.544, 570 (2007)).
In amassingufficientfactualmatter,plaintiffs neednot provide‘detailedfactual
allegations,” but mustdvancé'more thananunadorned, theefendarunlawfully-
harmedme accusation,” ofa formulaic recitationof theelementsf acauseof action.”
Id. (citing Twombly 550U.S.at 555). Thougltourtsmustacceptall factualassertionss
true,they“are not boundo acceptastrue alegal conclusioncouchedasafactual
allegation.” Id. (citing Twombly 550U.S.at556). Thusit is incumbent upon the Court
to first sortthrough theplaintiff’'s complaintandseparateherealfactualallegations,
which areacceptedstrueandcontributeto theviability of theplaintiff’s claim, from the
legd conclusionghatareonly masqueradingsfactsandneednot beaccepted.

Oncethe Courthasdiscarded théegal conclusions, the questiciecomesvhether
theactualremainingfactsstatea plausibleclaim for relief. Plaintiffs do notsucceedn
making aclaim plausibleby adorningto their complaintswith factscreatinga “sheer
possibilitythata defendanhasactedunlawfully” or factsthatare“merely consistentith
adefendaris liability.” 1d. (citing Twombly 550U.S.at557). Instead,‘[a] claim has
facial plausibility whenthe plaintiff pleadsfactualcontentthatallowsthe courto draw
thereasonablénferencethatthedefendants liable for the misconducalieged.”ld.

(citing Twombly 550U.S.at 556).



As apreliminarymatter,the Hoskinsarguethat FannieMae inappropriatelyelies
onorders,deedsandjudgmentdrom the Whitley CountyCircuit Courtin their motionto
dismiss.[R. 7at2.] Thisis a misconceptioras“[m]attersof public record may be
considered on a motion to dismisgsoryoka v. Quicken Loan, In&19 F. App'x 926,

927 (6th Cir. 2013). As the Sixth Circuit has explained:

When a court is presented with a Rule 12(b)(6) motion, it may consider the

Complaint ad any exhibits attached therepmublic records, items appearing in

the record of the case and exhibits attached to defendant's motion to dismiss so

long as they are referred to in the Complaint and are central to the claims
contained therein.

Bassett vNat'l Collegiate Athletic Ass528 F.3d 426, 430 (6th Cir. 2008) (emphasis
added) (citingAmini v. Oberlin Coll.259 F.3d 493, 502 (6th Cir. 20013ke also
Washington v. BAC Home Loans Servicing, 12B13 WL 5476023, at *2 (E.D. Mich.
Oct. 2, 2013) (considering mortgages and deeds affixed to Defendant’s motion for
judgment on the pleadingguton v. City of DaytgrNo. CIV. A. 04258 DLB, 2009 WL
3177625, at *3 (E.D. Ky. Sept. 30, 2009Dftinarily, federal district courts may not
consider matters outside the four corners of the complaint while revi®uilegl?2
motions, but courts may take judicial notice of matters of public record without
converting the motion to dismiss into a summadgment motion.”)Haffey v.

Mortgage Elec. Registration Syslo. CIV.A. 08-456-JBC, 2010 WL 996474, at *1 (E.D.
Ky. Mar. 16, 2010) (quoting WéerPratte Mgmt. Co. v. Texlon Corgl3 F.3d 553, 560
(6th Cir. 2005) (“In addition to the allegations in the complaint, the court may also
consider other materials that are integral tocttvaplaint, are public records, or are
otherwise appropriate fahe taking of judicial notice.”) As all the affixed exhibits are

matters of public record, theyeappropriatly considered.



1

TheHoskinsarguethat“Lot Number 185vasneitherconveyed nomortgaged”
from theSchuelleingo theBryantsin 2001,sincethedeed‘misidentifiedthe propertyat
Lot Number 187 of th@attersallTrails developmentandnobodynoticedtheerror. [R.
7.] Theynowseekto quiettitle to thatproperty. While notcited by the Hoskins, the
statutoryauthorityfor prosecuting a quieitle actionin Kentuckyis codifiedatKRS
411.120which providesthat“[a]ny personhaving both théegaltitle andpossessionf
landmay prosecutesuit, by petitionin equity...againsanyother persosettingup a
claimtoit.” See alsdHawsv. Short Ky., 304 S.W.2d 924, 925 (Ky.1957yVhenan
actionis brought under thistle, “[ tthe defendants not required to produce any proof
until the plaintiff has come forward with some legally sufficient proof thabbéskees
both the plaintiff's possession and title to the disputed laRchhcis v. FrancisNo.
2012.CA-000834-MR, 2014 WL 2632526, at *2 (Ky. Ct. App. June 13, 2014). A
“Plaintiff prosecuting a quiet title action ‘must recover on the strength of hisril@et
upon the weakness of his adversary's title, or the fact that his opponent has ndditle.”
(quotingGabbard v. Lunsford215 S.W.2d 985, 986 (Ky.1948)).

a

First, the Hoskins do natllegethattheyarein possessionf the property.Far
fromit, theycomplain“[tlhe defendant...continuds trespassiponsaidpropertyby
occupyingsaiddwelling...” [R. 1 at{ 6.] KentuckyCourtshavelongheldthat“in order
to maintain an action to quiet titlg] plaintiff must allege and prove he is in actual
possessn.” Haws 304 S.W.2dt925;Noland v. Wisg259 S.W.2d 46, 48 (Ky. 1953)

(“It is fundamental that in an action to quiet title the plaintiff must allege and prove both



title and possession.”There is an exception to this rule when it is alleged tteat t
defendant acted fraudulently in obtaining titleeeAcree v. Kentucky May Coal Co.
2012 WL 3143926, at *2 (Ky. Ct. App. Aug. 3, 2012). Where, as here, there is no
evidence irthe record to suggest that the defendants obtained the title by fraud, the
exception does not apply and so the plaintiff must be in possession of the property if they
seek to quiet titleld.
b

Secondevenif the Hoskins could overcome tfeet thattheyarenotin
possessionf the property, they cannot demonstrate thayelegaltitle.> The Hoskins
claim their interest by way of a quitclaim dee@eéR. 3-7.] A quitclaim deed is “[a]n
instrument which merely purports to convey the right, title, and interest of the grantor.
Arnett v. Stephen251 S.W. 947, 951 (1923) (citations omitted). Long ago, Kentucky’s
highest court explained that:

A bona fide purchaser of a quitclaim title only is not protected, while the bona
fide purchaser of a legal title is secure.

The doctrine which protects a bona fide purchaser without notice is applicable
solely to purchasers of a legal title; the purchaser of an equitable interest
purchases at his peril, and acquires the property burdened with every prior equity
charged upon it. Wherdjdrefore, a party, having, at most, an equitable estate in
lands the legal title to which is in a trustee for a syndicate, mortgagesasdeh |

the mortgage is void.

Id. at 951 (quotations omitted)n actions to quiet title to disputed realty, a tcalurt

has a duty to ascertain which of the possible owners has the strongest clagxi of titl

1 The Hoskincompletelyfailed to respondo theargumentsadvancedn FannieMae’smotion
to dismiss Insteadthe Hoskins confusinglynischaracteriz&annieMae’s motionasbeingbasedon
a theory of unjuseénrichment.[R. 7 at 6-8.] Despitethetemptationto believethatsuchobfuscatioris
the substantiakquivalentof waiver,the Courtwill neverthelesendeavoto addressFannieMae’s
arguments.



Arnold v. Patterson229 S.W.3d 923, 924 (Ky. Ct. App. 2007) (cit@gawley v.
Mackey, 143 S.W.2d 171, 174 (1940)).

In this caseit is indisputableghat FannieMae hasthe strongestlaim of title. The
factthatthe lot numbewasmistakenlymiscopiedn 2001 does not destroy Fanihlae’s
legaltitle. UnderKentuckylaw adeedis notinvalid for lack of asufficientdescriptionif
it “furnishe[s] onits facemarksby which theland intendedo beembraceaanbe
identified.” Bakerv. MortgageElectronicRegistrationSystemsnc., 2007WL 3227573,
at*5 (Ky. Ct. App. Nov. 2, 2007). Put anotheny, adeedwill not be voided unlesshe
description is so uncertain as to be meaningless and the instrument supplies nothing to
enable the premises to be identifie&aulsberry v. Saulsberr§21 F.2d 318, 322 (6th
Cir. 1941). Thereis no questionn this casethatthede<riptionin thedeedconveying
thelandto FannieMaewassufficient. First, themastercommissioner'sleedcorrectly
identified the propertyoy its address.Seeln re Rothacre326 B.R. 398, 400 (Bankr.
E.D. Ky. 2005) (“a property address is sufficient to put third parties on at leastyinquir
notice of a mortgagee's interest in property”). Second, while the Court believisethat
master commissioner’s deed’s description was independently sufficidentdy the
property, it is worth noting thahe deed referencetdwasconveying‘the samepremises
[previously]conveyedo [the Bryants]. . .by deeddatedJuly 10, 200&andrecordedn
deedvolume 428, pagé5 of theWhitley County,KentuckyClerk’s Office.” [R. 3-6at
2.] Hadonegonebackto reviewtheearlierdeedsattachedo this property, they could
haveeasilytracedbackto the Deaton’sdeedwhich hadcorrectlyconveyedot number
185. SeeU.S. Bank, N.A. v. Lyn#llo. 2010€A-000060-MR, 2011 WL 1900209, at *3

(Ky. Ct. App. May 20, 2011) (citingland v. Kentucky Coal Cor@206 S.W.2d 62, 63



(Ky.1947) (“Where a deed refers to an antecedent, recorded deed for a particular
description of the property, the description contained in the retaieied must be read
into the description contained in the deed under examination to identify the property
conveyed.”)

It is also well accepted thathere a grantor, such as the Schuellexrscuteand
delivera deedtheir subsequent conveyanaa®ineffective. SeeMcGuire v. Owens300
S.w.2d 556, 557 (Ky. 1957)Whenthe Hoskinsacquiredtheir quitclaimdeedtheywere
on notice,first, thatthe Schuelleingdid notpossesslegalinterestin the property and,
secondwereatleaston constructive notice ¢gfannieMae’sinterestin the property.See
State St. Bank & Trust Co. of Boston v. Heck's, B3 S.W.2d 626, 630 (Ky. 199&)s
correctedMar. 19, 1998) (“[Clonstructive notice is established by mere proof that a
valid interest in real property is properly recorded in the office of a coonty clerk.”)

Forthereasonstatedabove ,FannieMae clearlyhassuperiottitle. To hold
otherwise would provide the Hoskins a windtalhtis bothcontraryto fairnessand
inconsistentvith Kentuckylaw. SeeBabb v. Dowdy229 Ky. 767, 17 S.W.2d 1014,
1016 (1929) (“[W]hen the terms are sufficient to express the intention of the panties;
to this end a liberal constructios given a deed inartificially and untechnically drawn;
the construction to be given such a deed and the intention of the parties to it is to be
gathered from a fair consideration of the entire instrument.”)

1

TheHoskins havdailed to statea plausibleclaim for relief. Quiteto thecontrary,

the complaintonfirms thatthe Hoskins do ngiossesshe property whosgtle theyseek

to have quietedEvenif they did, they do ngiresentfactual contenthat[could]



allow[] the Courtto drawthereasonablénferencethat[FannieMae]is liable for the

misconductlleged.” Ashcroftv. Igbal, 556U.S.662, 678 (2009(citing Bell Atlantic

Corp.v. Twombly 550U.S.544, 556 (2007)). FannMaepossessegalid legaltitle to

the propertyat 118 Rufian Trail, Corbin, Kentucky.The Hoskinsclaimsto thecontrary

arewithoutmerit.

Accordingly,for theaforementionedeasonsit is herebyORDERED asfollows:

1.

2.

TheDefendant’amotionto dismiss[R. 3] is GRANTED,;
ThePlaintiff's claimsareDISM | SSED;

All claimsbeingresolved, the Counvill enteranappropriate
JUDGMENT, and

Thiscases STRICKEN from theactivedocket.

This 25th day ofAugust,2015.

Signed By:
: Gregory F. Van Tatenhove@/
United States District Judge




