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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

JODY JONES,
Plaintiff, Civil Action No. 6: 15-050-DCR
V.

PERRY COUNTY FISCAL COURT,
et al.,

MEMORANDUM OPINION
AND ORDER

Defendants.
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This matter is pending for considéon of several motions, including the
defendants’ motion for summarnudgment. [Record No. 40] Sovereign immunity
protects Defendant Perry County Fiscal GdUPCFC”) from Plaintiff Jody Jones’ state
law claims, and Jones has not presented sufficient proof to maintain his federal
constitutional claims against PCFC. Theref PCFC is entitletb summary judgment
on all claims. The defend&h motion will also be grantkregarding the plaintiff's
official capacity claims against Defendantidae Scott AlexandeRerry County’s Judge
Executive. In his individual capacity, Judge Alexander is also entitled to summary
judgment regarding all of Jones’ state lawmsiand with respect to Jones’ federal claim
based on an alleged violatioof the plaintff's rights ptected by the Fourteenth
Amendment. However, summary judgmentnist appropriate regarding Jones’ First

Amendment claim against Judge Alexanitkehis individual capacity.
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The plaintiff has alsoubmitted motions requesting avidentiary hearing and
permission to file a sur-reply. [Record N@t; 50] Because rither an evidentiary
hearing nor a sur-reply are necegsénose motions will be denied.

l.

Many of the relevant facts are undiggait On October 24, 2012, Plaintiff Jody
Jones began working as a maintenance eyepl for the Perry County Fiscal Court.
[Record Nos. 40-1, p. 1; 45, p. 2] Joness hired by his uncle, Day Ray Noble. At
the time of Jones’ hiring, Noble held th#ice of Perry County’s Judge Executive.
[Record Nos. 40-1, p. 1; 45, p. 3] A meeting on November 20, 2012, PCFC
retroactively approved the decision to hire€e with the intention that he would replace
Darrell Fugate, the maintenance supervisor whe planning to retire. [Record No. 40-
2, p. 5] Sometime after Jones was hired Bagate retired, Eric Harkins was also hired
as a maintenance employee. [Reddod. 40-1, p. 6; 45, p. 3]

In 2014, while Noble was running for -etection, several PCFC employees,
including Jones and Harkins, actively cango&@d on Noble’s behalf. [Record Nos. 40-1,
pp. 2, 7; 45, p. 3; 33, p@l-42] On at least one ocoasj Alexander, who was running
against Noble, saw Harkins, Jones, anteotPCFC employeesitiv Noble while they
were campaigning. [Record N@&S3, pp. 41-42; 34, pp. 8-9]

In May of 2014, Alexander defeated Nebh the primary election. [Record Nos.
40-1, p. 1; 45, p. 3] Alexaer then went on to win the geral election. On January 5,
2015, he assumed the officeRérry County JudgExecutive. [Record Nos. 40-1, pp. 1-

2; 45, p. 1] On the afternoon of Janu&y2015, on his secordhy as county judge
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executive, Alexander calledodes into his office and lo him that he was being
terminated. [Record Nos. 40-f. 2; 45, pp. 7-8] Jonesd Alexander agree that Jones
then asked if he was being firébecause of Denny Ray.” ford Nos. 33, p. 34; 34, p.
34] Jones testifiedluring his deposition that Alexandsilently mouthed the words,
“You are right.” [Record No. 33, p. 34] Alarder denies this and testified that he only
responded, “All I'm saying is you are termiadt” [Record No. 34, pp. 34-35] After he
left work, Jones claims that he callederdnder and told hinthat he needed a
termination letter. [Record N83, p. 35] According to JoseAlexander responded that
“he had to get with John Carl [Perry Coustgttorney] in the mming to see why he
fired me.” Id.

The parties agree that,etmext day, Jones receivedone-sentence letter that
simply stated, “Your employmeémvith the Perry County Fist Court will be officially
terminated on Wednesday, Janu@rn2014 [sic].” [Record Nodl-1, pp. 4-5; 40-1, p. 2]
The parties also agree that Jones wasfined because of poor job performance or
discipline issues. [Record Nos. 34, pp.112-44, p. 5] WhileAlexander knew that
Jones was related to Noble, ¢entends that he did notdiJones based on his connection
to the former judge executivdRecord No. 34, ppl0, 19] Instead, Alexander maintains
that he fired Jones because Jones and Hanens performing the same job, and budget
constraints required that berminate one of themd. at 18-19. According to Alexander,
he observed Harkins and Jones changiggtliulbs together andoing to pick up the
mail as a teamld. at 20-21, 32. Alexander admitsatrhe had no reason for terminating

Jones over Harkind.d. at 43.



The defendants claim that PCFC apmd Alexander’'s decision to terminate
Jones’ position at its meeg on January 22, 2015. [Red No. 40-1, pp. 10-11] The
minutes from that meeting merely show tR&FC approved the decision to hire a list of
PCFC employees. [Recoltb. 40-4] Jones’ name is not on the likd.

On March 10, 2015, Jones filed thigias in Perry Circuit Court against PCFC
and Alexander, in hisfficial and his individual capattes. [Record No1-1] Jones
asserts three state law claims &wd based on 42 U.S.C. § 198Bl. In Count I, Jones
claims that he is entitled to damages fmlitical discrimination arising from the
defendants’ violation of KyRev. Stat. 8 67.710(7).d. at 6-7. In Count II, Jones
requests declaratory and injunctive relief fag thefendants’ violatioof sections 2 and 3
of the Kentucky Constitutionld. at 7. Specifically, Jones seeks “to be reinstated to his
former position with full back paand benefits, and to hates termination declared null
and void.” Id. Jones also requests punitive dansaged attorneys’ fees under Count Ill
for “State Law Wrongful Discharge.”ld. at 7-8. Jones hassal asserted federal
constitutional claims based ef2 U.S.C. § 1983. In CounV, Jones claims that the
defendants violated his procedural duegess rights under the Fourteenth Amendment
by failing to give him proer notice and a hearindd. at 8-9. In Count V, Jones seeks
damages for the defendants’ alleged violatd his First Amendment rights to freedom
of speech and freedom of associatida. at 9.

On March 20, 2015, the fimdants removed the case to this Court under 28
U.S.C. § 1331. [Record No. 1] The dedants have now moved for summary judgment

on all of the plaintiff's claims. [Record Nd0O] They contend thahey are entitled to
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immunity on all claims, but also argue tlstmmary judgment is appropriate for each
claim on the meritsld.
I.

Under Rule 56 of the Federal Rules oWiCProcedure, “[tlhe court shall grant
summary judgment if the movant shows that there is no dispute as to any material fact
and the movant is entitled to judgment as a enaif law.” Fed. R. Civ. P. 56(a). “A
genuine issue of material faexists when there is ‘Hicient evidencefavoring the
nonmoving party for a jury to reto a verdict forthat party.” Chao v. Hall Holding Co.,
285 F.3d 415, 424 (6th Cir. 2002) (quotiAgderson v. Liberty Lobby, Inc., 477 U.S.
242, 249 (1986)).See Harrison v. Ash, 539 F.3d 510, 516 (6th Cir. 2008). In deciding
whether to grant a motion feummary judgment, the Courtust view all the facts and
draw all inferences from the iglence in a light most favorable to the non-moving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

Il.

PCFC argues that sovereign immungyotects it from liality for all of the
plaintiff's state law claims. [Record No. 404.,20] PCFC also eaends that Jones has
not shown sufficient proof to maintaims § 1983 claims against itd. at 18-19.

Alexander contends that he is enttléo qualified immunity for all of the
plaintiff's claims against hinn his individual capacity.ld. at 13-15. Regarding Jones’
state law claims against Alexander in his@#i capacity, Alexandezontends that he is
protected by the same sovereigmmunity applicable to PCFC.Id. at 20. Finally,

Alexander argues that the § 1983 claims asseathst him in his official capacity are

-5-



duplicative of Jones’ § 983 claims against PCFCld. at 17-18. As outlined below,
Alexander and PCFC are entitledimmunity on some, but not all, of Jones’ claims.

A. Federal Claims based on 42 U.S.C. § 1983

State governments are not subjée liability under § 1983. Howlett ex rel.
Howlett v. Rose, 496 U.S. 356, 376 @B0). However, the Supme Court has construed
the word “person” in § 188 to include municipal corporations and other similar
governmental entitiesld. Accordingly, PCFC and itsmployees are potentially liable
under the statute. Nevertheless, liability ungld 983 is limited. Qualified immunity is
still available under certaicircumstances for governmemimployees sued in their
individual capacities. See Henry v. Metro. Sewer Dist., 922 F.2d 332, 339 (6th Cir.
1990). And governmental entities are not sabjo vicarious liability under 8 1983 for
the actions of their employeebdlonell v. Dept. of Soc. Servs., 436 U.S. 658, 694 (1978).

1. Qualified Immunity for Judge Alexander

“The doctrine of qualifiedmmunity protects governme officials ‘from liability
for civil damages insofar aséin conduct does not violateedrly established statutory or
constitutional rights of which a reasdm@ person would have known.”Pearson v.
Callahan, 555 U.S. 223, 2B(2009) (quotingHarlow v. Fitzgerald, 457 U.S. 800, 818
(1982)). Once the defense is raisée burden is on the plaifitio prove that the official
IS not entitled to immunity. Binay v. Bettendorf, 601 F.3d 640, 647 (6th Cir. 2010).
Thus, viewing all the facts ia light most favorable to Josiethe Court must determine
whether Jones has alleged sufficient facswshg that Alexander violated his clearly-

established constitutional rightsSee id. Because Jones has not shown that he was
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entitled to any procedural dywocess under the FourteerAmendment, Alexander is
entitled to qualified immunity regarding theach asserted in CoulV. However, Jones
has alleged sufficient facts to maintais Rirst Amendment clai against Alexander.

a. Fourteenth Amendment Claim

Jones claims “he was not given an oppoity for a due process hearing prior to
the termination of his employent, nor was [he] given amgason for the termination of
his employment.” [Record No. 1-1, p. 8ased on this alleged pievation of notice and
a hearing, Jones claims that Alexandeslated his Fourteenth Amendment right to
procedural due procesd.

“The requirements of procedural dpeocess apply only tehe deprivation of
interests encompassed byethHourteenth  Amendment’'protection of liberty and
property.” Bd. of Regents of State Colleges v. Roth, 408 U.S. 564, 569 (1972). A
government position, by itself, does not diinge a protected property intere®ailey v.
Floyd Cnty. Bd. of Educ., 106 F.3d 135, 141 (6th Cit997). “Government employment
amounts to a protected property interestthé employee is ‘entitled’ to continued
employment.” Id. (citing Roth, 408 U.S. at 577). Whether a property interests exists
primarily depends on state lawld. Therefore, a government employee asserting a
protected property interest in his position mistint to some statutory or contractual
right conferred by the state wh supports a legitimate chaito continuecemployment.”
Id.

An at-will employee, or aemployee who may be ternaited without cause, does

not have a protected property interebd. In Kentucky, an eployee is at-will “unless
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the parties specifically manifeslteir intention to conditiotermination only according to
express terms . . . .lId. (citing Shah v. Am. Synthetic Rubber Corp., 655 S.W.2d 489,
491 (Ky. 1983)). Jones primarily relies éterry County’s “Pesonnel Policies and
Procedures” handbook (“polideand procedures”) to support his contention that his
maintenance job amounts to a protected prgpeterest. [Record No. 45, p. 34] In
Kentucky, an employer’s policies and procedumay establish whether he has an at-will
or for-cause relationship with his employeBailey, 106 F.3d at 141 (citin§hah, 655
S.W.2d at 492).

In the present case, fde County’s policies andprocedures establish a
classification system for Pergounty employees. [Record Né40O-3, p. 13] Under this
system, an employee is classdias introductory, full-timeyart-time, or temporaryld.
Jones contends that he was a full-time emg#oyand the defendartiave not challenged
his position. [Record No. 4%. 34] Regarding full-tim employees, the policies and
procedures state, “[a]fter successful ctetipn of an introdury period, full-time
Appointments are made on allftime basis, to full-time dablished positions, for an
Indefinite period.” [RecordNo. 40-3, p. 13] Accordg to Jones, this provision
establishes his ongoing right to eimyginent. [Record No. 45, p. 34]

However, Jones’ argument is flawed in tvespects. First, Kentucky courts have
expressly held that employment for adefinite period is at-will employmeniSee Shah,
655 S.W.2d at 491 Edwards [v. Ky. Utils. Co., 150 S.W.2d 916 (Ky1941)] is one of

many cases in this jurisdiotn holding that employment f@n indefinite period of time



may be terminated by either party atll\j. Second, PerryCounty’s policies and
procedures specifically provide:

This classification of employees e county is merely intended to

provide a basic delineation between tyyges of employment available with

the county. It is expressly notethat nothing inthe semantical

classification of employees is intendedcteate a contract of employment.

Any individual may voluntarily leave goloyment or be terminated at any

time, for any lawful ream or no reason at all.

[Record No. 40-3, p. 16]Moreover, on the following e entitled, “Conditions of
Employment,” the policies and proceduoestain the following disclaimer:

Nothing contained in the county'personnel policies, including the

successful completion of anitial or promotional itroductory period, shall

alter the “at-will” employment status tveeen the county ahthe employee.

The employee or the county may temate the employment relationship

during or after the initial or promotiohmtroductory pemd for any lawful

reason, or for no reason at all.
Id. at 17.

Contrary to Jones’ assertions, the poficind procedures do nestablish that his
status as a full-time empleg entitled him to continued @myment. In fact, the
county’s policies and procedes establish just the oppositéccording to the policies
and procedures, full-time engylees are at-will employeed.he policies and procedures’
express disclaimers defeat the plaintif€lsim that he possestea protected property
interest in his continued employment with PCF&e Shelton v. Brown, 71 F. Supp. 2d
708, 712-713 (W.D. Ky. 1998jWhere the defendant city’s policies and procedures
manual contained an express disclaimer tinatmanual was “not inteled to represent a

contract between any employee and the cthg’plaintiff's employment was at-will even

though the manual alsprovided for a pre-disciplinary hearingyers v. Dean, No.
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2:04 CV 00654, 2006 WE89086, at *5 (S. D. Ohio Mat6, 2006) (The g@iintiff did not
have a protected property interest whire employee handbook contained “an express

disclaimer that it is ‘not ammployment contract, express iorplied,” and repeatedly
stated that it was not intended to limit thepdoyer’s right to terminate his employee.).

Jones relies ofrrancis v. Marshall, No. 07-240-ART, 2010VL 4053%72 (E.D.

Ky. Oct. 14, 2010), to suppdnis contention that indefinitemployment constitutes a for-
cause, instead of an at-will, employmentatenship. [RecordNo. 45, pp. 33-34]
Similar to the assertions here, Francismkd that the county glge executive fired him

at the beginning of the judge execets term because of political bias:rancis, 2010

WL 4053572,at *2. The judge exetive countered that Francis was fired because his
job was unnecessary and shibnot be refundedld. at *1. Because Francis held his job
pursuant to a resolution of the fiscal court, the Court held that “the terms of that
resolution are the most important indicatordfether Francis had a property interest in
his job.” Id. at *4.

The terms of the resolution indicated tfaancis was “appointed to serve for an
indefinite period of timebut not to exceed a four year period.” 1d. The judge executive
terminated Francis’ employent on the day that thedpoyear period endedld. Thus,
the Court concluded, “[a]Jtmost, the resolution entitled Francis to continue his
employment until December 31, 2006. Butpibvided absolutely no entitlement to
employment beyond that dateltl. Based on those two sentences, Jones argues that the

court would havefound that Francis was entitled wontinuedemployment if the

resolution had merely stated that he wapoaged to serve for an indefinite period
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without the four-year term limitation. Not lynwas this issue not a question before the
Francis court, but Kentucky jurisprudence holdgherwise. As discussed earlier,
appointment for an indefinite ternomstitutes at-will employment in KentuckySee
Shah, 655 S.W.2d at 491.

Notwithstanding Perry County’s policiescaprocedures, the plaintiff argues that
he is entitled to continued employment beesatle county’s exigtig practices “form the
basis of a common law or de fadenure system.” [Record N&5, p. 34]In the absence
of an explicit contractual provision, a person may still demonstrate a right to continued
government employment if he or she castablish that the employer's practices
constituted a de facto or wonon law tenure systenPerry v. Snderman, 408 U.S. 593,
601-02 (1972).

For his de facto tenure argument, thenglirelies on the fact that he and other
employees maintained their positions at PG6Ca substantial period of time. [Record
No. 45, p. 34] Jones observes that hé parsonally been employed by PCFC for over
two years, and several employees remained employed year aftetdie@he plaintiff in
Francis, 2010 WL 4053572, at, made a similar argument, relying on the fact that he
and other employees had been re-hired leyctbunty in the past. However, the Court
concluded that such evidence was insufficiienestablish a de facto tenure systelm.
Likewise, the fact that Jones and his co-woskeere able to maintain their positions for
a number of years did notatisform their positions from -atill to for-cause status.
Accordingly, Jones did not have an exgmeor an implied eitlement to continued

employment as PCFC’s maintenance maecaBise Jones was not entitled to procedural
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due process rights under the FourteentheAdment, Alexandedid not violate the
Fourteenth Amendment by termatmg him without a hearing or more notice. Therefore,
Alexander is protected by qualified immtyn and his motion for summary judgment on
this claim will be granted.

b. First Amendment Claim

Jones also contends that Alexanderatedl the First Amendment by terminating
him based on his “political affdition with the prior county plge executive, his uncle.”
[Record No. 45, p36] Alexander argues that Jonmmnnot link his termination to his
political speech because other PCFC emga#sywho campaigned for Noble were not
terminated. [Record No. 40-1, p3] Further, he contendsathJones’ right to associate
with his uncle is not clearly establishefdRecord Nos. 40-1, p. 13; 46, p. 11]

“[TIhe first Amendment forbids governmenfficials to discharge or threaten to
discharge public employees solely for notgesupporters of the political party in power,
unless political affiliation is an appropratequirement for thposition involved.” Rutan
v. Republican Party, 497 U.S. 62, 64 (1990). Alexander does not argue that Jones’
maintenance position falls intthe category of positions whe political affiliation is a
permissible basis for termination. Likewise, he does not dispute that campaigning for
Noble constituted protected political speedinstead, Alexander claims that Jones has
not presented sufficient proof connecting jpaitical speech to Alexander’s decision to
terminate Jones. [ReabNo. 40-1, p. 13]

To maintain his First Amendment claim, Jones “must point to specific,

nonconclusory allegations linking [hispeech to employer disciplineBailey, 106 F.3d
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at 144 (internal quotation mkes omitted). Proof that faadverse employment action
followed speech that the employer would have liteegrevent” is nosufficient to defeat

a motion for summary judgmentd. at 144-145. Rather, Johé@must present evidence
sufficient to create a genuwnssue that [his] speedaused [his] discharge.” Id. at 145.
Viewing all the evidence in a light most faable to the plaintiff, Jones has presented
sufficient evidence suctinat a reasonable jury could ctuate that his First Amendment
rights were violated by Alexander’s decisionfi@ him. For the purposes of summary
judgment, the Court acceptise plaintiff's version of the facts as truesee Eastman
Kodak Co. v. Image Technical Servs,, Inc., 504 U.S. 451, 456 (1992). According to the
plaintiff, when he asked Alexander if he wasing fired because of his uncle, Alexander
responded affirmatively by mcunhg the words, “You are right.[Record No.33, p. 34]
Jones also testified that whée called Alexander later thaight, Alexander told Jones
that he would have to talk ®erry County’s attmey to determine why he fired Jones,
indicating that his actual reason was an illegitimate ¢deat 35.

Jones has also presented circumstantimegexce that Alexander fired him based
on his political affiliation with his uncle.The defendants do not dispute that Jones had
worked for Perry County for longé¢han Eric Harkins, who reained in his position after
Jones was fired. Jones has also preseenetbnce that he wawmore qualified than
Harkins. Jones has a master electrician $§egan industrial maintenance degree, and a
refrigerant certification. [Record No. 33, [.27]. Harkins and@onya McQueen, Perry
County’'s treasurer, agreed during theispective depositions that Jones had more

experience and was more qualifithan Harkins. [Record No85, p. 5; 44, pp. 11-12]
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Nevertheless, Alexander fired Jones over HarkiBven Alexander admits that he had no
reason for firing Jones instead of Harkinse¢Brd No. 34, p. 43] By his own admission,
Alexander did not consider amy the typical factors — like qualification, education, and
experience — that employers weigh whdeciding whether a person should be
terminated. A reasonableryjumight conclude from thigvidence that Alexander had
another reason for firing the pleew of his political rival sauickly after he assumed
office.

Even though Alexander mdains that he fired Jones for budgetary reasons, Jones
has offered sufficient evidenaebutting that contention. IHans testified that on the
same day that Jones was fired or the nextaddlye latest, Alexander told Harkins that he
would find someone else to help him. [BetNo. 35, pp. 11-12] Harkins also recalled
that Alexander told him t@urchase any additional tools heeded and to buy two of
everything that he would needd. at 12. In other words, Alexander communicated that
Jones would be replaced by another maintenance workemminde his claim that he
had eliminated Jones’ position. Moreover, Tonya McQueen testified that she was never
instructed to eliminate Jonegsosition from the coug’s budget. [Reord No. 44, pp. 28-
29] Alexander also firedahes on his second day in offi giving him little time to
observe whether two maintenanceiposs were actually necessary.

The record indicates that PCFC does in fact need mare dhe maintenance
worker. Not long after Jones was fired, Haskwas injured at worland is not currently
able to work for PerrfCounty. [Record No. 35, p. 14Alexander has replaced him with

Shawn Williams along with contractual lafoom a company called Reliable Resources.
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[Record No. 34, pp. 229] Williams and Reliable Resrces’ owner, Scott Brashear,
supported Alexandeduring his political campaignld. Tonya McQueen even testified
that Williams and the new contractual laboe @aid almost twice as much per hour as
Jones’ hourly rate ($28.00 pkour compared to $15.35 peour). [RecordNos. 34, p.
29; 44, p. 13] Because Harkins and Jordso received benefits from PCFC, the
defendants argue that their pay was compayabnot higher, than the new contractual
labor. [Record No. 46, pp. @& The defendants have not offered evidence directly
comparing the rates of pay though, and relgag] a jury might reasonably conclude from
these facts that Alexander didt actually fire Jones because of budgetary concerns.

Alexander counters that he is stilltéled to summary judgent on this issue
because he has offered eamte that other employees avhampaigned for Noble were
not fired like Jones. [Record No. 40-1, p] 18lexander may offer tis to the jury as a
defense for his actions. However, “at the sianymudgment stage the judge’s function is
not himself to weigh the evidence and deiasrthe truth of the mier but to determine
whether there is a gemd issue for trial.” Anderson, 477 U.S. at 249.While the jury
might find Alexander’s defense convincingreasonable jury might also conclude that
Alexander fired Jones because he believates was more politically aligned with his
uncle than the other employees who al&wked on Nobles campaign.

Alexander also argues that the First émdment does not clearly protect Jones’
right to associate with his uncle. [RecordsNdO0-1, p. 13; 46, p@8-4, 11] However,
Jones is not arguing that Alexander firechhmerely because of sirelationship to his

uncle. Instead, Jones contends that ameer fired him because of his political
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association with his uncleAccording to Jones, Alexandéred him because he was the
nephew of Alexander’s political rivalnd because he had campaigned for Alexander’s
rival.

In political patronage casespurts frequently discuss the First Amendment’s free
speech and freedom of assdioa protections together.See Rutan, 497 U.S. at 77
(“Patronage hiring places liens on free speech and association . . Bldy v. Meade,

76 F.3d 97, 99 (6th Cir. 199Q)The plaintiffs alleged #t their former government
employer violated their First and FourtdenPAmendment rights of free speech and
association by dischargingeim for their political affiliatbns.). Thus, the undersigned
finds that this argument is a red herring,amieto distract from the actual issue: whether
Alexander fired Jones for his ltccal affiliation with Noble.

Undoubtedly, this issue is hotly cortes by both parties,nal both parties have
presented proof of their respective positiorifus, the question of whether Alexander
violated Jones’ First Amendmieright to free speech is genuipen dispute, and he is
not entitled to qualified immunity on thessue. Therefore, his motion for summary
judgment will be denied garding this count.

2. Official Capacity Claims against Alexander

Alexander also argues that he is entitedsummary judgmendn the plaintiff's
constitutional claims assertedaagst him in his official capaty. [Record No. 40-1, pp.
17-18] “In an official capacityction, the plaintiff seeks damages not from the individual
officer, but from the ety for which the offcer is an agent.” Pusey v. City of

Youngstown, 11 F.3d 652, 657 (6th Cir. 1993%fee Kentucky v. Graham, 473 U.S. 159,
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166 (1985) (“[A]n official-capacitysuit is, in all respects oth#ran name, to be treated as
a suit against the entity.”).Accordingly, the plaintiff'sclaims against Alexander and
PCFC are redundant. Becawssuit against Alexander in his official capacity is truly a
suit against PCFC, the plaiffts constitutional claims agaihg\lexander in his official
capacity will be dismissed as duplicativéee C.K. v. Bell Cnty. Bd. of Educ., 839 F.
Supp. 2d 881, 884 (E.D. Ky. 2012) (“A plaifitmay sue a local government directly for
damages . . . so there is no longer a nedatitg official-capacity actions against local
government officials.” (internal qudtan marks and citation omitted)).

3. PCFC’s Liability

PCFC claims that summary judgmentmarranted on the plaintiff's constitutional
claims because respondeat superior is not a proper basis for § 1983 liability. [Record No.
40-1, pp. 18-19] PCFC is correct thatfaunicipality cannot be made liable under 42
U.S.C. 8 1983 on aespondeat superior basis.” Graham, 473 U.S. at 168. In other
words, even if Alexander did violate a proted constitutional right, PCFC is not liable
simply because Alexandex employed by PCFC.

However, PCFC may be held liable un@1983 based on “a policy statement,
ordinance, regulation, or dean officially adopted and promulgated by [its] officers.”
Adkins v. Bd. of Educ., 982 F.2d 952, 957 {6 Cir. 1993) (quotingVionell, 436 U.S. at
690). Relying on the Supreme Court's plurality decisionsP@mbaur v. City of
Cincinnati, 475 U.S. 469 (1986), andity of &. Louis v. Praprotnik, 485 U.S. 112
(1988), the Sixth Circuit has held that a singled@ local officialmay establish that his

employer adopted an unconstitmal policy if the official has “final policymaking
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authority.” Adkins, 982 F.2d at 957-58. “[W]hether afficial has such final authority is
a question of state law.I'd. at 957 (citingPembaur, 475 U.S. at 483).

The plaintiff argues that Alexandesas a final policymaker because he fired
Jones without PCFC’s approval. [Record. M8, p. 39] Kentucky Revised Statute 8
67.710, which sets forth the wers and duties of county judge executives, requires judge
executives to obta the fiscal court’'s approval for all hiring and firing decisions. Ky.
Rev. Stat. 8 67.710 (“[The county judgesentive’s] responsibilitie include, but are not
limited to, the following: . . . (7) Exerciseith the approval of the fiscal court the
authority to appoint, supergssuspend, and remove county personnel (unless otherwise
provided by state law) . . . .”). The pasti@isagree about whetheCFC approved Jones’
termination.

The defendants contend that PCFC alghrove the termination retroactively on
January 22, 2015, several weeks after Joveesfired by Alexande [Record No. 40-1,
pp. 10-11] However, the minutes froCFC’'s January 22nd meeting merely
demonstrate that the fiscal court approved taoliscurrent employees and their salaries.
[Record No. 40- Jones’ name is not on this listnd there is no indication that PCFC
was specifically presented with the félcat Jones had been terminatéd!.

But regardless of whether PCFC approvedes’ termination, Alexander did not
have final policymaking authority under stédv. A final policymaker’'s decisions are
“final and unreviewable.” Feliciano v. City of Cleveland, 988 F.2d 649, 655 (6th Cir.
1993). Even if Alexander did fire the plafhwithout PCFC’s appoval, Ky. Rev. Stat. §

67.710(7) clearly gives the figsccourt authority to revieviis decisions. The plaintiff
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has also failed to preseptoof of an unconstitutional gemnmental policy established by
usage or custom.See Adkins, 982 F.2d at 957 (“A foradly adopted policy is not
required; established usageamstom may be sufficient.”)The record does not contain
any evidence that Alexander or other PCH{&ials violated the First Amendment rights
of other employees. As the defendants habvserved, other employees who campaigned
for Noble were not similarly fired. Because the plaintiff has not presented any proof
showing that PCFC adopted an unconstitutipéicy, its motion for summary judgment
will be granted as to all of the plaifits constitutional claims against it.

B. State Law Claims

Alexander and PCFC claim that theye antitled to immunity for all state law
claims against them. [RecoMb. 40-1] PCFC is entitletb sovereign immunity on all
of the plaintiff's state law claims, and Alemder is protected by the same immunity for
the claims against him in hafficial capacity. But Alexader is not entitled to qualified
immunity for the plaintiff's state law claims against himn his individual capacity.
Nevertheless, summary judgmeststill appropriate for th@sclaims because Alexander
has shown that there is no genuine issuanaterial fact and that he is entitled to
judgment as a matter of law on each of them.

1. Sovereign Immunity for PCFC

“When assessing whether defendantsesrétled to immunity from state law tort
liability, the Court must apply Kentlg rules of sovereign immunity.Tvey v. McCreary
Cnty. Fiscal Court, 939 F. Supp. 2d 762, 765 (E.Ry. 2013). Under Kentucky law,

county governments are proted by sovereign immunity.Schwindel v. Meade Cnty.,
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113 S.W.3d 159, 163 (Ky. 2003). And absa legislative waiver, county governments
cannot be held vicariously liable for thenisterial acts of their employeekd.

The plaintiff does not argue that Kaoky’'s General Assembly has waived
PCFC’s sovereign immunity. Jones meralgserts that, “[tlhere is no sovereign
immunity for either Defendant in this cadee to the allegationef violations of the
federal and state constitutions.” [Record No. @538] However, Jorsefails to cite to
any legal authority supportingithassertion. Because PCKkcloaked with sovereign
immunity for Jones’ state law tort claimgs motion for summaryudgment will be
granted regardomg all clainasserted against itSee Francis v. Marshall, 684 F. Supp.
2d 897, 912 (E.D. Ky. 2010) (Common lawrongful discharge claims against a
Kentucky county fiscal court were diggsaed based on the done of sovereign
immunity.).

2. Official Capacity Claims against Alexander

In Kentucky, a county judge executiveeduin his or her official capacity “is
cloaked with the same immunity as the goweent or agency he/she represents.”
Schwindel, 113 S.W.3d at 169. Thus, as an agérPCFC, Alexander is protected by the
same sovereign immunity that protects PC&@ his request for summary judgment will
be granted regarding the plaintiff's statevlalaims made against him in his official
capacity.

3. Qualified Immunity for Alexander

Kentucky’s qualified immuity doctrine protects indidual officers from liability

for their negligent performana&: (i) discretionary acts or functions, (ii) made in good
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faith, (iii) within the sope of their authority.Yanero v. Davis, 65 S.W.3d 510, 522 (Ky.
2001). An act is discretionary if it regqas the exercise of judgment or personal
deliberation. Id. Conversely, qualifiedmmunity is not available “for the negligent
performance of a ministerial adte., one that requires only obedience to the orders of
others, or when the officer's duty is abgelucertain, and imperative, involving merely
execution of a specific act arising findfixed and designated factsld.

Alexander’s decision to fire Jones sva discretionary act, meeting the first
requirement of Kentucky’s qualified immunitgst. Alexander’'s duties did not require
him to dismiss Jones, and the plaintiff dogot contend that Alexander was actually
performing a ministerial function when heefd Jones. However, a genuine issue of
material fact does exist concerning whetidexander acted within the scope of his
authority, the last requirement of the quatf immunity test. The Supreme Court of
Kentucky has interpreted the scopeaathority requirement broadlysee Rowan Cnty. v.
Soas, 201 S.W.3d 469, 487 (KY006). An official’s actiorwill be considered within
the scope of his authority even if it is wiih‘the outer perimeter” of his dutiedd. at
487. However, an act falls outside that lokgeerimeter if it is “manifestly or palpably
beyond [the official’s] authority.”ld. at 488.

Kentucky law explicitly requires that Alaxder obtain the fiscal court’s approval
in order to exercise his powt terminate an employeé&ee Ky. Rev. Stat. 8 67.710(7).
In other words, his authority to dismiss eoy#es is contingent on PCFC’s approval.
Contrary to the defendants’ assertions, notlmnipe record indicatethat the fiscal court

approved Alexander’s decisiofhe minutes from PCFC’sdaary 22, 2015, meeting do
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not show that the subject of Jones’ dismisgad even raised at tiheeeting. [Record No.

40-4] In fact, durinchis deposition, Alexander admittedathat the time he fired Jones,

he was not aware that PCFC’s approval was necessary. [Record No. 34, p. 22] He also
admitted that he “did not receive approvadm anybody on the Pg County Fiscal

Court with regard to makingtarmination decision . . . .Td. at 24.

Even if Alexander did not receive @pval from PCFC, the defendants observe
that Ky. Rev. Stat. § 67.710 “explicitly stat that the judge exutive’s powers and
responsibilities ‘includebut are not limited to’ those listed in the atute.” [Record No.
46, p. 8] According to Alexander, “[s]implyecause the statute does not specifically list
the power to abolish positions as one glidge executive’'s ahbrities does not mean
that judge executives areghibited from doing so.”ld. In essence, Alexander asks the
Court to ignore subpart 7 of 8 67.71®&hich requires fiscal court approval for
terminating employees. Instead, he suggesisthie Court should only give effect to the
introductory words of th statute. To do so would reguthe Court to ignore the plain
meaning of the statute and would rendeébpsut 7 superfluous, contrary to traditional
canons of statutory constructioecognized by Kentucky courtssee MPM Fin. Grp. v.
Morton, 289 S.W.3d 193198 (Ky. 2009) (Traditional tas of statutory construction
counsel against reading statutes so thay thre “void of any ghificant meaning or
purpose.”). In short, Alexander has not shawat firing Jones was within the scope of
his authority. Section 67.710 indicates tbath authority is mafastly and palpably
outside of his authority. Therefore, hent entitled to qualified immunity on any of the

defendant’s state law claims.
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4, Political Discrimination Claim

Because Alexander reachieelyond the authority grantéd him by Ky. Rev. Stat.
8 67.710, Jones claims that he is entitleddmpensatory damages\asll as attorney’s
fees for political discrimination. [Record No.11pp. 6-7] Notably, § 67.710 only lists
the powers and responsibilitiedf a county judg executive. Thestatute does not
explicitly authorize suits fopolitical discrimination againgtidge executives who violate
its individual provisions. In other word,is not self-executing.

Jones argues that his political discrimioatclaim is authorizetdy Ky. Rev. Stat.
8 446.070, which provides, “[a] person irgd by the violation of any statute may
recover from the offender such damages assusgained by reason of the violation,
although a penalty or forfeite is imposed for such viation.” However, the mere
violation of a statute, by itself, does not create liability under § 446 dafgisv. Baize,
168 S.W.3d 36, 46 (Ky. 2005)Relief is only available where the statute “is penal in
nature and provides mavil remedy . . . .” Id. at 40. Further, the person damaged by
violation of the statute must fall “within ¢hclass of persons the statute intended to be
protected.” Id. Jones has not addressed any ofeleenents necessary for a claim based
on 8 446.070. Henerely argues that because Alexandelated § 67.710, he is entitled
to damages. [Recomdo. 45, p. 31]

Section 67.710 is part of a broader @ty scheme establishing the structure of
county governments in KentuckyNothing about § 67.710 diicates that the legislature
intended for the statute to protect litigantselifones. Moreover, the statute does not

indicate that it was intended to protect amyat all. When the legislature drafted §
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67.710(7), it was not lédy contemplating its effect opolitical patronage dismissals.
Because Jones has not sho®r7.710 was intended toqgtect individuals like him,
Alexander is entitled to summary judgmentthis claim as a matter of law.
5. Violation of the Kentucky Constitution

In Count I, the plaintiff claims that Alexander's decision to terminate his
employment was “arbitrary and capricious, andrimlation of Sectons 2 and 3 of the
Kentucky Constitution.” [Recorfllo. 1-1, p. 7] Sectiof of the Kentucky Constitution
states, “[a]bsolute and arbitrary power ovee lives, liberty andgroperty of freemen
exists nowhere in a republic, tneven in the largeshajority.” Ky. Cons. 8 2. Section 2
Is intended to curb the exesei of arbitrary authority by the government and “is broad
enough to embrace the traditional conceptsboth due process of law and equal
protection of the law.” Bd. of Educ. v. Jayne, 812 S.W.2d 129, 131 (Ky. 1991). The
Sixth Circuit has determined that the WwitStates Constitution and section 2 of the
Kentucky Constitution should geradly be construed togetheSheffield v. City of Fort
Thomas, Ky., 620 F.3d 596, 612-1®th Cir. 2010). The Supreme Court of Kentucky has
also recognized that federal conceptionspafcedural due process are applicable to
claims based on section 2 thfe Kentucky Constitution.See Commonwealth Natural
Res. & Enwtl. Prot. Cabinet v. Kentec Coal Co., 177 S.W.3d 718, 735 (Ky. 2005) (The
test for procedural due process frdviathews v. Eldridge, 424 U.S. 319 (1976), applies
to procedural due processirhs raised under sectiorofthe Kentucky Constitution.).

As discussed above, Alexander did nablate the plaintiffs Fourteenth

Amendment due process rights by firing ha@cause Jones did not possess a protected
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property interest in his employnt with PCFC. For a protect@roperty interest to arise

under the United States Constitution thie Kentucky Constitutim “a government
employee must have a legitimate claim esftittement to contiued employrant, as
opposed to a mere sejive expectancy.’Romero v. Admin. Office of the Courts, 157

S.W.3d 638, 641 (Ky. 2005) (internal gatbn marks omitted).The plaintiff has not
produced any legal authority showing thia Kentucky Constitution entitles him to due
process rights beyond those afforded by the federal constitution. Because Jones is not
entitled to relief under the Foueleth Amendment, he is also not entitled to relief based

on section 2 of the Kaucky Constitution.

Jones also asserts that Alexander violsection 3 of the Ketucky Constitution.
“Section 3 of the Kentucky Constitution dsliahes the right toequal protection.”
Holder v. Robbins, No. Civ.A. 05-328-JBC, 2006 WIZ51238, at *7 (E.D. Ky. Mar. 21,
2006). See D.F. v. Codell, 127 S.W.3d 571, 575 (Ky. 20p8'Citizens of Kentucky are
entitled to equal protection @he law under the 14th Amdment of the United States
Constitution and Sections 1, &nd 3 of the Kentucky Cotisition.”). The plaintiff has
failed to explain how Alexander’s decision terminate him violated his right to equal
protection under the Kamtky Constitution. Jones doestmeyen mention section 3 in his
response to the motion for summary judgment, does he address the concept of equal
protection. The defendants are correct thaes has not shown that he was treated
unequally. [Record No40-1, p. 23] Thus, Alexandas also entitled to summary
judgment regarding Count II.

6. Wrongful Discharge Claim
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Kentucky’s wrongful discharge tort en exception to the common law doctrine
that “an employer may discharge his at-withployee for good causeo cause, or for a
cause that some might viems morally indefensible.”Hill v. Ky. Lottery Corp., 327
S.W.3d 412, 420 (Ky. 2010). The extep only applies where the employee’s
termination is “contrary to a fundamentaldawell-defined public policy” as evidenced
by a constitutional ostatutory provision.ld. at 420-21. “[W]hether the public policy
asserted meets these criteria is a questidavofor the court to ecide, not a question of
fact.” Id. at 421. Absent an explicit legisilze statement prohiting the employee’s
termination, wrongful discharge is still anadlable cause of action “when the reason for
the discharge was the employee’s exer@$ea right conferred by well-established
legislative enactment.1d. at 422.

For this claim, Jones again relies tre First Amendment’s free speech and
freedom of association protections. [Recdlol 45, p. 31] Jones argues that federal
employment law disfavors political patronagesmissals and thatentucky generally
follows federal employment law.ld. However, Jones fails to cite to any authority
linking Kentucky employment law to federal employment law.

In fact, Kentucky courts have not yd¢termined whether the First Amendment’s
free speech protections constitute well-defipeblic policy for the purpose of wrongful
discharge claims against government entitieSee Francis v. Marshall, 2010 WL
4053572, at *7 (Whether political patronagemdissals violate state public policy is a
guestion that “Kentucky courts have apparently yet authoritatively interpreted . . . .").

In Grzyb v. Evans, 700 S.W.2d 399, 402 (Ky. 1983he Supreme Court of Kentucky
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determined that, “[tlhe Firstnd Fourteenth Amendments dot, per se, provide a cause
of action against employers for wrongfulsdnarge.” However, the court based that
holding, at least in part, on the fact that ttefendant was a private employer, and “[t]he
First Amendment guarantee of freedom a&kaciation only proscribes governmental
transgressions.’ld.

In Baker v. Campbell County Board of Education, 180 S.W.3d 479, 483 (Ky. Ct.
App. 2005), the Kentuckyourt of Appeals citedsrzyb’'s First Amendment holding
favorably where the defendant was a governmental entity. According Bakaecourt,
“[tlhe Kentucky Supreme Court has alreadjected a claim of wrongful discharge based
on the First Amendment to the United Sta@Emstitution and its counterpart, Section 1
of the Kentucky Constitution.’ld. (citing Grzyb, 700 S.W.2d at 402). Nevertheless, like
Grzyb, Baker is also distinguishable from the facts of this caBaker did not involve a
political patronage dismissallnstead, Baker based his wrongful discharge claim on a
retaliatory failure to hire #ory. The court rejected tledaim because “Baker has not
pointed to any authority from this Conemwealth showing that any public policy
involving retaliatory failue to hire exists, mucless exists in a ‘well-defined’ state, as
required byGrzyb.” Id. at 484. Similarly, Jones ha®t shown that the prohibition
against political patronage dismissalsnsiitutes a well-defirge public policy in
Kentucky. Nor has he identified a “welltablished legislative enactment” creating a
right that Jones was fired for exercising.

In his response to the defendanmtstion for summary judgment, Jones

merely states, “It is a suipe to no one that a Kentkic county government employee
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cannot be fired for his political befs and associations. Thet statutes are full of such
prohibitions, whether aimed at the top of stgbvernment or all the way down to local
boards of education.” [Record No. 45, p. 32gain, Jones fails teite to any legal
authority to support this contention.

Even though the Couviews the facts in a light mo&tvorable to Jones, Jones has
not provided the Court with a sufficient lédaasis to defeat Alexander’s motion for
summary judgment. The Courtrags with Alexander that “there is no proof of record
that would demonstrate that dischargecastrary to a fundamental and well-defined
public policy as evidenced bgxisting law; and . . . th policy is evidenced by a
constitutional or statutory provision.” [RecbNo. 40-1, p. 24] Acordingly, the Court
need not address whether Alexander is edtittequalified immunity because summary
judgment is appropriate on the merits of Jones’ claim.

V.

A. Motion for an Evidentiary Hearing

The plaintiff has also requested an ewitlary hearing “to the extent the Court
believes it will be of assistar to it in ruling onthe motion fo summary judgment.”
[Record No. 49-1, p. 1]in Jones’ motion for leave tde a sur-reply, he observes that
credibility of withesses ian issue in this case. [Recdid. 50-1, p. 8] For that reason,
he suggests that a hearinguMballow the Court to flesh oubhe facts prior to ruling on
the motion for summary judgmenitd. at 9.

Not only is a hearing unnecessary, it wb@lso be inappropriate under these

circumstances. Like in this case, the partiedfilhetts v. Ford Motor Co., 583 F.2d 852,
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855 (6th Cir. 1978), filed conflicting evidende the record. In ngewing the district
court’'s summary judgment decision, the Sigincuit determined that the lower court’s
decision to hold an evid&ary hearing on the mait was inappropriateld. As the Sixth
Circuit explained, “[a] court may not reselwisputed issues of fact in ruling on a
summary judgment motion.l'd.

To the extent that the paidave presented genuine digsubf material fact, this
Court declines to enter sumrggudgment. However, withespect to claims where the
record demonstrates the abseatgenuine issues of material fact, this Court has granted
the defendants’ request for summary judgmed. further argument or testimony on the
subject is necessary. Accordip, the plaintiff's motion fo an evidentiary hearing will
be denied.

B. Motion to File a Sur-Reply

The plaintiff also seeks permission tiefa sur-reply. [Record No. 50] “Although
the Federal Rules of Civil Bcedure do not expressly petrthe filing of sur-replies,
such filings may be alloweth the appropriate circumstances, especially ‘[wlhen new
submissions and/or argumeiat® included in a reply briednd a nonmovant’s ability to
respond to the new evidenhas been vitiated.”Key v. Shelby Cnty., 551 F. App’'x 262,
265 (6th Cir. 2014) (quotingeay v. Tenn. Valley Auth., 339 F.3d 454, 481 (6th Cir.
2003)). Jones does not allege that thera¥dats offered new subssions or arguments
in their reply brief. Instead, he offers tasr-reply to correct “several misstatements in
the Reply filed by the Defendants.” [Recdxd. 50-1, p. 1] However, the desire to

correct statements made in a yegbes not warrant a sur-reply.
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Further, the alleged misstatements thate3oseeks to correct with his sur-reply
involve issues that are largely immateriathe Court's summary judgment decision. For
instance, Jones argues that alone replaced Fugate, PCFC’s former janitdr. Jones
fails to explain and this Court is unablediscern how this issue advances any of Jones’
claims.

Additionally, Jones disagrees with the defants’ statement & Kay Raichel was
not Jones’ supervisond. at 3-4. According to JoneRaichel’s position matters because
Perry County’s policies and proceduresquire that an employee’s supervisor
recommend dismissal before termioatibased on a disciplinary issueld. at 4.
Nevertheless, as discussed above, none gfahes to this actionontend that Jones was
fired based on a disciplinary infraction.

The parties also debate whether twoptyees continued to pick up the mail
together after Jones was fired. [Record Nos. 50-5; 52, p. 3] InJones’ estimation, if
two people still went to pickip the mail together, Alexder was not truly concerned
with duplication of services védm he fired Jones. [Recoib. 50-1, p. 5] However, the
Court has determined, based on a varietytber facts offered by the parties, that a
genuine dispute exists regarding Jones'tFrmendment claim. The Court’s decision is
not at all contingent on the outcome of tharticular disagreement regarding who picks
up the mail at PCFC.

The parties have also engaged in atemsive disagreement regarding hearsay
statements that Jones relies on for his Arsendment argument. According to Jones,

Bubby Combs told Jones and rdias that Alexander once sattat he intended to fire
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Noble’s nephew as soon as he took officeeddtd No. 50-1, p. 6]The Court declines to
engage in a detailed analysi$ this statement becausenes has already presented
sufficient proof to avoid summary judgment os kirst Amendment claim. In short, the
statement is hearsay embedded within hgarsad Jones has only explained how one,
but not both, layers of hearsay are adrbissunder the Federal Rules of Eviden&ee
Fed. R. Evid. 805 (“Hearsay within hearsayd excluded by the ke against hearsay if
each part of the combined statements @on$ with an exceptioto the rule.”).

Jones also attempts to re-argue theessuat-will versus for-cause employment.
[Record No. 50-1, p. 2] He again reite® the elements fa common law wrongful
discharge claim.ld. The Court agrees with the deflants that this issue has already
been fully briefed by the parties, and additional argument is unnecessary.

V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. The defendants’ motion for summajudgment [Record No. 40] is
GRANTED, in part, andDENIED, in part, as explained more fully above.

2. All claims against Defendant Perry County Fiscal CourDa8MISSED,

with prejudice.

3. Plaintiff Jones’ motion for an &entiary hearing [Record No. 49] is
DENIED.

4, Plaintiff Jones’ motion for leave thle a sur-reply [Record No. 50] is
DENIED.
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This 11" day of May, 2016.

Signed By:
Danny C. Reeves DC,Q
United States District Judge
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