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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

JOVAN BROOKSHIRE,
a/k/a JOVAN MICHAEL BROOKSHIRE,

Petitioner, Civil Action No. 6:15-60-DCR

V.

SANDRA BUTLER, Warden, MEMORANDUM OPINION
AND ORDER

Respondent.
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Petitioner Jovan Brookshires presently comfied at the Federal Correctional
Institution located in Manchester, KentuckyFCl-Manchester”). Riceeding without an
attorney, Brookshirdnas filed a Petition for writ of habe corpus pursuant to 28 U.S.C.
§2241. [Record No. 1] He challengbs prison disciplinary conviction at FCI-
Manchester, which resulted in the loss ofyfayhe days of good-timcredits. Brookshire
seeks an order expunging tbesciplinary conviction, reinstating his good-time credits,
and awarding money damages representingew#ost from his prison employment.

In conducting an initial review of hahs petitions under 28 U.S.C. § 2243, the
Court must deny the relief sought “if it phdy appears from the petition and any attached
exhibits that the petitioner is not entitled thek” Rule 4 of theRules Governing § 2254
Cases in the United States District Courfgp(eable to § 2241 petins pursuant to Rule
1(b)). The Court, however, evaluates BrookskiPetition under a more lenient standard

because he is not repesded by an attorneyerickson v. Pardus, 551 U.S. 89, 94 (2007);
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Burton v. Jones, 321 F.3d 569, 573 (6th Cir. 2003At this stage of the proceedings, the
Court accepts Brookshire’s factual allegationsras and construes all legal claims in his
favor. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 55%6 (2007). For the reasons
outlined below, the Courtildeny the relief sought.

l.

Brookshire challenges his 2013 prison ginary conviction at FCI-Manchester in
which he was found guilty of possession ofokicants in violation of the Bureau of
Prison’s (“BOP”) Prohibited Act Code (“PAC”) 113 The only information Brookshire
has provided regarding his conviction is thaegulted in the forfeine of forty-one days
of good-time credits. He hastrattached a copy d@he Incident Report charging him with
the institutional violation, nohas he attached a copy thie Report of the Disciplinary
Hearing Officer (“DHO”). In fact, the onlysupporting documentation attached to the
Petition is an August 27, 2013, response fronkiChenlaub, the Regional Director of the
BOP’s Mid-Atlantic Regional Office (“MARO), denying Brookshires BP-10 appeal of
his disciplinary conviction. [Record No. 1-p, 1] In the denial, Eichenlaub listed
Brookshire’s arguments, which included tha): i& did not commit the prohibited act; (2)
the decision was based on insufficient evideri8ghe had been the victim of capricious
and retaliatory behavior by the reporting offi; and (4) the incident report should be

expunged. 1d.]

1 The BOP ranks violations of prison rules dmwverity, starting with “Greatest Category” (Code
Nos. 100-199); then “High Category” (Code No80299); then “Moderate Category” (Code Nos. 300-
399); and concluding with “Low Modeea Category” (Code Nos. 400-499%ee 28 C.F.R. § 541.3(a).
The sanctions applicable to each categorgftanses are listed in Table 1 of § 54PBohibited Acts and
Available Sanctions.
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Eichenlaub explained that pursuaotBOP Program Statement 5270.08mate
Discipline Program, the DHO was required to considall evidence presented at the
hearing, the DHO’s decision must be basedbleast some facts, and the decision must
be based on the greater weight of thelence where conflictingvidence exists. I4l.]
Pursuant to those guidelingee DHO found that Brooksie committed the prohibited act
based on the greater weight of the evidemddach included the reporting staff member’'s
depiction of the incident in Section 11 oktincident Report. Eichenlaub concluded that
the “DHO accurately and adedaly explained to you in $&on V of theDHO report the
specific evidence relied on tanfl you committed thprohibited act. ¥u do not provide,
nor do we find, any evidence that the repagytofficer was arbitrary, or capricious in the
reporting of the incident. Therefore, youmioh of retaliation is fand without merit.”
[1d.]

Brookshire states that after the deroflhis BP-10 appeahe submitted a BP-11
appeal to the BOP’s Central Office, to whichrieeeived no response. [Record No. 1, p.
7] Brookshire attached a September 23, 2BRection Notice from the Central Office,
advising him of two deficiencies with his @gml and giving him fifteen days to submit a
corrected BP-11 appeal. [Recad¥d. 1-1, p. 2] It is udear from Brookshire’s Petition

whether he submitted amected BP-11 appeal.

2 Assuming that Brookshire submitted a corrected BP-11 appeal and received no response to it, he
could rightfully assume that the Central Office deniezldppeal by operation of regulation. If an inmate
does not receive a response within the time allotiedmay consider the absence of a response to be a
denial at that levelSee 28 C.F.R. § 542.18.



The only other information provided by Brkshire is located in the section of his
Petition relating to the administrative remedieshas pursued and his arguments made on
appeal. Brookshire asserts: “I did mmissess homemade intoxicants. | was given no
possible way to prove my innoaa® & the said intoxicant wasreven tested in front of
me.” [Record No. 1, p. 2, 11(B)]

.

As stated above, Brookshire providessentially no information supporting or
explaining his challenge of his disciplinarynsiction. He appears to assert the same
arguments which he previouslyrought before the MAROI.€, that the DHO had
insufficient evidence on wth to base his decision; that he is innocent of the intoxicant
possession charge; and that he was the victioapficious and retaliery behavior by the
reporting officer). Brookshire nméions in his Petition that tHatoxicant was not tested in
his presence. [Record No. 1,4.1 I(B)] Thus, it appearsahhe challenges the evidence
handling and substance-testipgocedures which prison offals used to support the
disciplinary charge and which the DHO relied upon in convicting him.

Prisoners are entitled to due processruthe prison disciplinary process as set
forth in 28 C.F.R. § 5413&ndWolff v. McDonnell, 418 U.S. 539 (1974). Molff, the
United States Supreme Court explained thagmwé prison disciplinary hearing may result

in the loss of good-tien credits, due process requires that the inmate receive: (1) the right

3 Regarding the presentation of evidence, TitlCA8R. § 541.8(f) states, in pertinent pafyjou

are entitled to make a statement and present documentary evidence to the DHO on your own behalf. The
DHO will consider all evidence presented during tkearing. The DHO'’s decision will be based on at

least some facts and, if there is conflictingdewnce, on the greater weight of the evidence.”
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to receive written notice of the charges attiéaenty-four hours befe the hearing; (2) a
written statement by the fact finder as te thvidence relied upon and reasons for the
disciplinary action; (3) the right to call tmesses and present documentary evidence,
where doing so would not benduly hazardous to institothal safety or correctional
goals; and (4) the assistance of staff or a @iemg inmate when thenmate is illiterate or
when the issues are colap. 418 U.S. at 5640. Under this linted framework, the
Court will not set aside Brookslis disciplinary conviction.

As an initial matter, Brookshire allege® facts indicating that prison officials
failed to comply with the nace requirements set forth Wolff. The limited documents
which Brookshire has submittedmiantiate that all of the procedural notice requirements
were satisfied.

Next, Brookshire’s attack othe DHO'’s findings andanclusions lacks merit. A
finding of guilt in a disciplinay proceeding need only be tpported by some evidence in
the record.” Edwards v. Balisok, 520 U.S. 641, 648 (1997) (quotirfyperintendent,
Mass. Corr. Inst., Walpole v. Hill, 472 U.S. 445, 4541985)). This is a lenient standard,
requiring only “a modicum of edence,” and is met if the cerd contains any evidence
that could support the DHO’s decisioHlill, 472 U.S. at 455%6; Webb v. Anderson, 224
F.3d 649, 652 (7th Cir. 2000). The “soraeidence” standard requires only that the
disciplinary decision is not arbitragnd has some evidentiary suppotd. at 457. A
district court’s role is not to re-try a pois disciplinary hearingweigh the evidence, or
independently assesdtness credibility. Hill, 472 U.S. at 455. M[eral courts will not
review the accuracy of a discipliyacommittee’s finding of fact.
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Here, in MARQO’s August 27, 2013 respengichenlaub explained that the DHO
took into consideration the regiimg staff member’s depictioof the incident as set forth
in Section 11 of the Incidefeport. That Incide Report, standinglone, could support
the DHO'’s finding that Brookshire was guilbf possessing an intoxieain violation of
PAC 113.

Further, as 28 C.R. § 541.8(f) andMolff indicate, a DHO’s decision to forfeit
good-time credits need not roport with the requiremerdf proof beyond a reasonable
doubt applied in criminal trials. Instedatie DHO need only base his or her decision on
“some evidence."Hill, 472 U.S. at 455-56ge also Kelley v. Warden, F.C.I. Elkton, No.
4:13-CV-662, 2013 WL 4591921, at *5 (M. Ohio, Aug. 26,2013) (“Although the
evidence in this case might bbaracterized as limited, a DHO's finding does not rely on
the same amount of evidence necessary tp@tia criminal conviction.”). Brookshire’s
broadly construed arguments assert that sunmg could have gone wrong either in the
chain of custody or during thesting procedure. [Record Nb] However, he alleges no
facts suggesting that such errors actually oecl Instead, he incorrectly contends that
the disciplinary charge against him shouldd®een proven beyond a reasonable doubt,
as if he were a defendant in a criminabgeeding. In short, Brookshire’s argument
simply does not apply to prisahsciplinary proceedingsSee Hill, 472 U.S. at 457.

Brookshire also contends that the DHred by rejecting another version (or
versions) of the events. Hower, a DHO need not accept wiia¢ inmate perceives to be
the most convincing or persuasive set of faGse Sarmiento v. Hemingway, 93 F. App’X
65, 68 (6th Cir. 2004) (affirmopthe DHO’s determination théhe greater weight of the
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evidence supported the decisitonfind the petitioner guilty oftampering with a security
device,” even where the facts were in dispulelinson v. Patton, No. 06-CV-19-HRW,
2006 WL 950187, at *RE.D. Ky. Apr. 12 2006) (“While thesedcts are not one hundred
percent conclusive of whether the petitioneslaied Code 108, they are adequate facts
upon which to base a prisalsciplinary conviction. Theygonstitute “some” facts upon
which the DHO was entitled tolyein finding the petitioner gity of violating Code No.
108.").

Additionally, Brookshire cannot prevail cany construed claim that the testing
process used by prison officials was unrebabl inadequate. A pgdive drug test is
“some evidence” that the tested substance waltegal narcotic. The accuracy of the test
or whether a second test is required are matberthe hearing officeto consider, not the
Court. See Hill, 472 U.S. at 4556 (holding that the “some evidence” standard does not
require the Court to weigh evidence). Ire tbontext of this casalue process requires
only that prison official’s decision is notrlatrary” and has “some basis in fact.d.

To the extent that Brookshire assertattthe BOP ignored its own procedures and
policies by failing to conduct #llow up test or fully invetigate the chaimf custody of
the substance, he states no grounds entitling him to relief. The requirements of procedural
due process are defined byeth/nited States Constitution, nby an agencg internal
regulations or guidelinesSandin v. Conner, 515 U.S. 472, 4851095). Thus, the BOP’s
alleged failure to adhere its own policies or guidelinedoes not state a due process
claim. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (19853mith v. City of
Salem, Ohio, 378 F.3d 566, 578 (6th Cir. 2004).
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Additionally, Brookshire seeks unspked money damages resulting from the
disciplinary conviction. But, as describatiove, his disciplingr conviction comported
with due process and he is notited to the requested relief. hheck v. Humphrey, 512
U.S. 477 (1994), the Supreme Court establighedfavorable termination rule.” Under
that rule, any claim for damages that,siiccessful, would “necessarily imply” the
“invalidity of any outstanding aminal judgment against the ghtiff,” is not cognizable
under 8 1983 unless the plafhdemonstrates that judgment’s prior invalidatiotd. at
487. The rule promotes finality and comsixy in judicial resolutions by limiting
opportunities for collateral attk and averting the “creation of two conflicting resolutions
arising out of the same or identical transactiolul” at 484—85.

The Court later extended the “favorablentaation rule” to a prison disciplinary
hearing resulting in the deprivation of good-time credisiwards v. Balisok, 520 U.S.
641, 646 (1997) (finding thateéhunderlying procedural chatiges, due to their particular
nature, necessarily imply the invalidity tffe imposed punishment). Here, because the
Court has determined that Brookshire Immé alleged facts warranting relief from his
disciplinary conviction, he has not obtainad“favorable termination” of either his
disciplinary conviction or the resulting samcts. Thus, Brookshireannot recover money
damages based on his disciplinary conviction.

Finally, to extent Brookshire seeks dayea based on the income lost from his
prison employment, he again alleges no bfasiselief. The loss o& prison job does not

constitute a deprivation d liberty interest. Sandin, 515 U.S. at 484. It is well-settled



that a prisoner has no constiautally protected liberty intese in prison employment or a
particular prison job.See Newsomv. Norris, 888 F.2d 371, 374 (6th Cir. 1989).
II.

For the reasons disssed above, it is hereby

ORDERED as follows:

1. Petitioner Jovan Brdshire’s Petition for a writ of habeas corpus pursuant
to 28 U.S.C. § 224[Record No. 1] iDENIED.

2. This action iDISMISSED andSTRICKEN from the Court’s docket.

3. Judgment shall be entered contenapaously with this Memorandum
Opinion and Order

This13" day of August, 2015.

Signed By:
Danny C. Reeves DCR
United States District Judge




