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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

ALBERTO HARRIS,
Plaintiff, Civil Action No. 6: 15-151-DCR
V.

WILLIAM GOINS, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.
okk Ak kKK kkk

Plaintiff Alberto Harris seeikdamages under 42 U.S&1983 and state law theories,
including for alleged malicious prosecutiomiolations of his due process and Sixth
Amendment rights, conspiracyné intentional infliction of emtional distress. The police
officers responsible for initiating his 2010 atreand prosecution (for distribution of a
controlled substance within 1,000 yards of a school zone), their respective employers, and Clay
County, Kentucky, are named as defendantpa®@¢e motions for somary judgmat filed
by Defendant Clay County and Defendant Goies,al., are pending foconsideration.
[Record Nos. 82 and 83former confidential informant Christina Little, her husband Lonnie
Philpot, “Unnamed Law Enforcement Officerahd “Unnamed Supenass of Individual
Defendants” are also named a$etelants, but are not partiesth® present Rule 56 motions.
[SeeRecord No. 1.] The record reflects that Litled Philpot were served with the Complaint

[Record Nos. 10 and 15] but have fitdd answers or otherwise appeared.
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Summary judgment in noparopriate on the malicious prosecution and related claims
because there is a genuine issue of matal regarding probable cause to arrest Harris.
However, because the named deterid are not proper targetsliability for Harris’s alleged
Sixth Amendment violation, summary judgmenli e granted on that theory. Accordingly,
Defendant Clay County’s motiomill be granted in full, andefendant Goins’s motion will
be granted in part.

I

On September 16, 2010, Plaintiff Alberttarris was arrested for distribution of a
controlled substance within 1,000 yards of lacst in violation ofKRS 218A.1411. [Record
No. 1 at 5-7] The arrest was pursuant to aeshwarrant obtained by officers in conjunction
with a search warrant foHarris’s residence. Id.] Harris spent two periods in pre-trial
detention, interspersed by two periods of bonfleeRecord No. 83-8.]Nearly four years
later, on September 10, 2014, th@rges against him were dismissed when the government’s
witnesses failed to appear tre morning of trial. Ifl.; Record No. 1 at 12] Harris filed the
present suit for damages, allegthgt his arrest and lengthy piréal detention wee the result
of a conspiracy between laanforcement and othersSg¢eRecord No. 1.]

His Complaint contains ten counts. Hsralleges malicious prosecution under 42
U.S.C. 8§ 1983 and state law, violations of sabsve and procedural dyeocess, failure to
intervene, violations of hiSixth Amendment right to a spe trial, supervisory liability,
conspiracy to violate his constitutionatights, unconstitutional policies/customs/

practices/failure to act, inteanal/reckless infliction of emotiohdistress, negligent infliction



of emotional distress, civil conspiracunder Kentucky law, and negligence/gross
negligence/recklessneskl !

In a 2001 civil action, Harris obtainea monetary judgment against Defendant
Robinson. [Record No. 1 at 8)nder Harris’s thegr, Robinson intended tget even and, in
2010, had his chance. According to Harris, Rebn enlisted the assistance of Defendants
Goins, Little and Philpot to frae Harris for selling drugs.SpeRecord No. 1.]

In 2001, Defendant Robinson was a City of Manchester Police Officer, and later
became a detective. By AD1he was employed by Defendant Unlawful Narcotics
Investigation Treatment and Education, IN&J\ITE”) as a narcotics dective. Defendant
Goins was a patrol officer with the City of kMehester Police in 2010. Harris alleges that
Robinson and Goins obtained the assistanct&kmdwn criminal[s]” Little and Philpot to
fabricate evidence, obtain Harris’'s arrest, ardghim incarcerated. Harris contends that
Little had a warrant for herrest in Ohio, and that shand Philpot were inherently
untrustworthy as informants.Sé¢eRecord No. 102.] He also asserts that Philpot and Little
had motive to frame hirbecause Philpot previously haddm arrested by Goins for selling
drugs and was promised thathd& and/or Little worked as infimants, there was a chance that
his charges would be reduced. Finally, Haatleges that Goins lieduring the preliminary

hearing and, at the very least, recklesshitea facts during his grand jury testimony to

! On December 28, 2015, Deftant Unlawful Narcotics Investigation Treatment and
Education, Inc.’s (UNITE) Motion to Dismiss wagranted in part.[Record No. 20] On
January 11, 2017, by Agreed OrdBefendant Kevin Johnson wdismissed as a defendant.
[Record Nos. 140 and 141Finally, in his Consolidated Rponse, the plaintiff concedes a
lack of evidence demonstrating Defendantofge Stewart’s participation in the alleged
wrongdoing. [Record No. 102 atl] Accordingly, tle claims against Defendant Stewart will
be dismissed.
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continue Harris’s prosecution despite a lackhmfbable cause. Harris also claims that Goins
fabricated evidence. However, Harris does suggests Goins’s motive for participating in
this conspiracy.

The defendants argue in response that ii&an’s alleged motiveor a nearly decade-
old civil suit is unfounded, especially becaulere is no evidence that Robinson was ever
disciplined or otherwise suffered adveionsequences following the 2001 sugedRecord
No. 83; Record No. 106.] Moreey, they assert that numeratiszens had complained about
Harris selling drugs out of siresidence, which was unrerkable given Harris’s past€., he
was on parole for a drug conviction)d.] In light of those complaints, the defendants assert
that they conducted a valid, controlled pusmhaising Little who was a proven-reliable
confidential informant, and that there was aenptobable cause to arrest him and seek to
continue his prosecutionldf]

The following facts & clearly ascertainabfeom the record. $ee e.gRecord No. 83-

17 (“Buy Video”).] On Semmber 16, 2010, Goins and Rolmnsoutfitted Little with a key-
fob style audio/video recording devices andved her with two temollar bills, with the

understanding that she would attempttiochase one pill ofanax from Harri€. [Record No.

2 It is undisputed that Little had workedepiously as a confidéial informant for the
defendant-officers and/or the City of MancleedPolice Department, atuding as recent as

that morning conducting a septgaontrolled buy. [Record N83-1 at 5; Record No. Little’s
husband, Lonnie Philpot, who was present and aesrigttle’s driver that day, had previously
himself been the target of a controlled bagd had outstanding clygs against him. See
Record No. 102 at 5.] It is also undisputed that Little hoped that, in exchange for her
cooperation, the officers woutdcommend reducetharges against Philpot for his assistance.
[Id. at 11]

Next, it is undisputed that the officersked Little if she would be able to buy drugs
from Harris. [Record Ndl02 at 5] Little was an acquaintanof Harris, who happened to be
a relative of Little’s husband, Lonnie Philpot. Philpot is the son of Harris’s first cousin.
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83-1 at 5-6] Acting as a congdtial informant, Little traveledo plaintiff's residence in a
vehicle driven by Philpot. [Recd No. 102 at 7] Little retusd a short time later to the
officers location in the parking lot of EasteKentucky University’'s Manchester Campus
building. Little returned with eight dollais change and one pill which she claimed was
Xanax® She informed the officers that Harris sbler the pill from insiddnis residence. The
officers proceeded to call poison contimiconfirmed that the pill was Xanax.

Goins prepared and submitted an affiddetta warrant to search Harris’s residence
based on the drug evidence and Little’s statem@ecord No. 83-18 &0-22] The affidavit
attests the ClI's statement that Harris had called the CI several times on that date and stated that
he had Xanax tablets at his residence for sald.] [The affidavit attests that the Cl was

outfitted with an audio/video cerding device, but does not sggdhe substance of the video

[Record No. 83-1 at 5]According to officers, at first.ittle denied that she could purchase
drugs from Harris, stating that laas interested in exchangingipfor sex (a point that would
later be essentially corroborateg Harris’s own statement)ld[ at 5-6] However, according
to the officers, on the morning 8eptember 16, 2010, Little toldfiakers that Harris called her
saying that he had pills she could purchadarris disputes this latter point. Although based
only on his speculation, Harris cemnids that the officers conspd with Little to plant drugs
at his home. $eeRecord No. 1 at 5.] However, Harrisdaadmits that hdid, in fact, possess
Xanax pills, although he suggestaithhe had a valid prescriptionSgeRecord No. 83-1 at 6
(citing Harris deposition).]

3 There is conflicting testimony regardirvghether the officers followed Little and
Philpot. Robinson appeared to recall drivinghiy residence. [Record No. 85 at 31 (Robinson
depo. at 119)] However, Goissated during his preliminary &eng testimony that they did
not follow the confidential informant [RecordoN83-7 at 6], and could not recall driving by
the house [Record No. 84 at 25 (Goins depo. gt 9baking the evidence in the light most
favorable to the non-nwing party, the Court credits Goinstenony that they did not follow
the confidential informant. Therefore, apadrirthe video evidenc#je officers had no basis
to corroborate that Little’s assertion that gmtered Harris’s residence during her departure
from and return to thefficer’s location.



recording? [Id.] It explains that the Cl was givenawen-dollar bills, and identifies the serial
numbers. It states that the CI left the megtocation and returnedshort time later with a
white oblong tablet which she stated was Xatiat she had just purchased from Harris for
$12.00 at his Pennington Hill residenced.]] The affidavit attests that poison control was
called and indicated that the table was geng€anax, a Schedule 4 coolled substance.ld.]
The affidavit attests that the Cl stated she entered Harris’s residence and he went into the back
bedroom and returned with the pilld ]

Harris provided the CI with $8.00 in change for the $20.00 in marked Hifl§. The
Cl then returned the $8.00 to the officerkl.][ Finally, the affidavit attested to the following
independent investigation conducted by the officers:

It is known to the affiant that the Mamester Police Department has received

numerous complaints aboAtberto Harris selling controlled substances from

his residence located onritengton Hill. The confidential witness in this case

has been used several timahe past by the Manchker Police Department as

well as [by] other agencies and has prot@provide reliab[l]e information to

law enforcement.
[1d.]

The affidavit is signed and dat&:03 p.m., September 16, 2010d.] Based upon

the affidavit, a search warrant was issued slamie day for the searci Harris’s residence,

including for “Xanax and any other conteml substance...” along with “any proceeds

4 Neither Goins nor Robinson reviewed tnadio/video recording prior to application
for the search and arrest warrants, or prior to their execut8eeRpcord No. 84 at 22 (Goins
depo. at 85); Record No. 83-7 at 5-6; Relcdlo. 85 at 28 (Robinson depo. at 108).]
Accordingly, the only basis for corroborating ttenfidential informant’s story includes: (1)
the citizen complaints, J2the physical evidere of one generic Xanax pill and eight dollars
in change, (3) Little’s history as CI, which provides a basisrfber credibility, (4) the threat

of prosecution for making a false statement, ahthfact that she was aware that her actions
were being recorded.



including sums of U.S. currency...that appeaodéqroceeds derived from sales of controlled
substances.” [Record No. 83-4823-24] The arrest warraalso dated September 16, 2010,
states “[a]ffiant says that on 9-16, 2010,Glay County, Kentucky, Defendant unlawfully:
sold Xanax to confidential witness for MPDpaid $12.00 for Xanax.[Record No. 83-18 at
50-51]

Both the search and arrest warrantsdated by Goins as executed on September 16,
2010. An investigative repornade part of the record documents the execution of both
warrants and clearly states that Harris wascgthunder arrest for the arrest warrant that had
been obtained for him.JRecord No. 83-18 at 10]

Upon arresting Harris, Officer Stewartnieved Harris’'s wallet from his pant

pocket out of the pants he was wearind gave it to me. Myself and Sheriff

Johnson then proceeded to look throughrida wallet for the 2-$10.00 bills of

U.S. currency that had been usedvignchester Police Department. . . Myself

and Sheriff Johnson then located the t840.00 bills in Harris’s wallet. (the

identification numbers thawere recorded by mysed#farlier this date for the

transaction were the same as what wasied in the affidavit for the search

warrant.)
[Record No. 83-18 at 10-11]

According to the investigative report athe plaintiff’'s deposibn, Harris was not home
at the time the officers arrived to execute weerants, but he arrived home while the search
was taking place. [Record No. 88-at 10; Record No. 86 at 2% (Harris depo. at 100-101)]
Goins’s investigative report inchtes that, prior to Harris aring home, officers located a
large quantity of pill bottles in thback bedroom. [Reod No. 83-18 at 10[Goins attests that
he “discovered a clear plastic container witldan it and no label figether on the nightstand

with the other pill bottles] thatontained 10 and 2 halves Xanax tablets identical to the

Xanax table [that] Harris haabld the confidential witness dar in that same day.”ld.] The
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investigative report states that the searaabheat approximately 21:00 hours, that the pill
bottles were discovered at approximately2Z1hours, and that Harris arrived home at
approximately 21:50 hoursld[]

Following documentation of thevidence and seizure of Hig's vehicles, the report
outlines that “Harris was released to the Clay County Jail and charged with two counts of
trafficking controlled substances within 1,0908rds of a school, thechool being Eastern
Kentucky University.” [RecordNo. 83-18 at 11] A diagm from the Kentucky Department
of Transportation was includedmenstrating that Harris’s sedlence was “well within 1,000
yards” of the school. Id.] The investigative reportoncludes, “Alberto Harris sold a
confidential withess one Xanax tablet and hakigresidence for theurpose of selling, more
Xanax tablet in which the residence is withi®00 yards of Eastern Kentucky University.”
[1d.]

Goins testified during the preliminahearing held orSeptember 27, 2010. S¢e
Record No. 84-3 (“Transcript of PrelimiryaHearing Testimony 08/27/2010”).] Goins was
guestioned by the Commonwealttiorney and then cross-exarad by defense counseld]
Relevant excerpts of the transcript are as follows:

CA: And was [the confiddral informant] checked li& you all check them to
make sure uh you know he wasdgdo do the confidential buy thing?

Goins: Yes. It's one we've used several times.

CA: (discussing the ClI returning wikanax) Okay. And did he say he bought
it from Alberto Harris?

Goins: Yes.

CA: And does your ev...other evidem that collaborates that does it
collaborate?

Goins: Yes.



[Cross Examination]

Defense Counsel: And was this buy videotaped?

Goins: Yes ma’am.

Defense Counsel: (Inaudible) coyldu see the pill actually transfer?
Goins: | have not seen the tape the video uh to its entirety.

Defense Counsel: So you don’t know?

Goins: | uh like | said, Detective Roborswatched it. | havet watched it yet.

Defense Counsel: You sdidis was a confidential informant that’s been used
before?

Goins: Yes ma’am.
Defense Counsel: And you had searchied prior to entering the residence?
Goins: Yes.

Defense Counsel: Now was any [ficers following him where they could
view him entering the residence?

Goins: No.

Defense Counsel: Uh was the confiti@ninformant promised anything in
return for informing this sale or buy?

Goins: The confidential informaid like the they’re uh they’re paid.
Defense Counsel: So he didn't have aending charges or anything like that?
Goins: No ma’am. | should gaot that I'm aware of | mean.

Defense Counsel: But to our knowledgeenbiat he wasn’t promised anything
other than compensation?

Goins: It's that's standard | mean &t do is pay ‘em. They're like just
employed.

[Record No. 83-7] The judgetind probable cause, and set bah#i1,000 full cash following
the preliminary hearing.[Record No. 83-8 at 1]

On October 7, 2010, the case was presentedgrand jury. Goins again testified.
[Record No. 84-6] The substangkhis testimony is as follows:
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Q: Tell us what happened please.

A: Let's see, on September 1612010, myself and UNITE Det. Patrick
Robinson working with a confidential imMfmant, the, an iflormant had told
myself and Det. Robinson that Mr. HarrAlberto Harris had contacted her,
told her that, that he had obtained soXamax medication that he was wanting
to sell, wanting to know if she wantemlbuy some, so myand Det. Robinson
then placed informant with audio/videecording device, gave informant some
money to purchase the controlled substanwith, the informant then went to
his residence, which is located on Pagon Hill in Manchester, which he, he
sold her xanax medicatiohen the informant wasgn two $10 bills to buy
the drugs with from Mr. Hais. And then the serial numbers from the money
had been recorded by us before giving them to the informant to use to purchase
the medication and then on the same @dtgr this transdmon took place, on
the same date, that night, on thehl6a search warrant was obtained and
executed at the residence of Alberto l#am which officers discovered the, a
bottle of, not a prescription bottle but justclear containeof same identical
medication or controlled substance amtich was purchased from Harris that
same date. He has noepcription for it and also when officers got Harris’
billfold out of his pocket, that he hadliis pants pocket, our two $10 bills we'd
used to buy the dregrom him that dayas in his billfold.

Q: What pills did you get off of him that night?

A: Just xanax. More xara But he was charged, 'Béeen charged with two

counts of trafficking in a controllecubstance within 1,000 yards of a school.

That school would be the new Eastern College.

Q: And he, was he actually on plrat this time he done this?

A: Yes. He’son, he’s currently on p&dor, got out of prison for selling drugs.
[Record No. 84-6]

An indictment was returned in opeaust on November 4, 201QJRecord No. 87-1]
Harris was arraigned on December 6, 2010, arddad not guilty. [Bcord No. 83-8] A
pretrial conference was set for January 3, 201d.] On that date, defense counsel sought a

new pretrial conference datedagise she had not received the video evidence. After further

delays, including a delay due to an illnessppointed counsel, Judge House dismissed the
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felony indictment against Harris, findindaxk of jurisdiction over a misdemeartofld. at 3;
Record No. 87-2]

On August 9, 2011, a new felony indictmevds returned for Harris in open court,
charging Harris, based upon theneaconduct, with two counts dfrafficking in Controlled
Substance, Third Degree, Second or Subseddianse, in violation of KRS 218A.1414(1),
and one Count of being a Persistent Feloniilée, First Degree, in violation of KRS 532.080.
[Record No. 87-3] The Thir€ount was later dismissed in light of House Bill 463, which
modified application of the Pestent Felony Offender char§eNo transcript exists of this
grand jury proceeding.

Harris was released frooustody on December 9, 20Jursuant to a $20,000 surety
bond and after 450 days of incarceration. [Re¢twd83-8 at 3] Howeer, the surety bond
was revoked by the securing party on MarcR@l2, and Harris was t@eoked at the Clay
County detention centerld[ at 4] Harris remained incanaded until a suretipond was again
posted on May 23, 2013, for a total of 444 dayisl. 4t 6] Based on the timeline filed by
defendants, Harris was incarcerated for al tot&894 days. The charges against him were
dropped on September 10, 2014, gedrs, 11 months, and 26 dafter his initial arrest.

In light of his lengthy incarceration, and even longer delay until final dismissal of his
charges, Hatrris filed this suit accusing Goins and Robinson of conspiring to deprive him of his

constitutional rights, and attempgj to keep him incarcerated bmg as possible. Harris

5 Effective March 16, 201 KRS 218A.1411 was amendedremluce the proximity to a
school from 1,000 yard® 1,000 feet. Seehttp://www.Irc.ky.gov/record/11rs/hb121.htm
Accordingly, the charge against Harwas no longer a felony charge.

¢ Seehttp://www.Irc.ky.gov/record/11RS/HB463.htm
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alleges motive on the part of Robinson asliggtan for a civil suit filed by Harris nearly a
decade earlier, which was résed in a settlement in Harrs'favor. Hars alleges that
Robinson conspired with Goins, Little, and Philpmtfabricate evidencagainst him, and to
keep him wrongfully incarceratedn his Complaint, Harris altges that he does not appear on
the buy video, that he was not home on thaé,ddat Little planted the Xanax pills at his
residence, and that the officers plahtee marked bills in his wallet.

Contrary to the assertions in his Complathere is substanti@vidence inculpating
Harris in the offense chargedFor example, during his deptign testimony, Harris admits
that it was his voice on the controlled buy videanasd that he may have been at his residence
during the day on September 16, 2010, admitdibabssessed Xanalp(though apparently
as a prescription), admits that Christina Littléeaf came to his residee alone, and admits
that he has, in the past, permitted Little to take his Xanax, such as after the two engaged in
sexual conduct. JeeRecord No. 83-1 at 6 (citing Harmeposition).] Moreover, Harris has
no evidence, apart from his own speculation, thatofficers planted thmarked bills in his
wallet, that the officers held animus agaihsh for the decade-old civil settlement, that the
officers conspired to frame him, or that tbficers specifically conspired with Little and
Philpot to frame him for distributing XanaxFinally, Harris has no evidence to suggest
collusion between the individual defendants HrelCommonwealth Attorney to intentionally
prolong incarcerated out of animus.

Further, there is no evidence thablthson and Goins concealed any plainly
exculpatoryevidence. The only alleged omissiom=ade by Goins both in his affidavit
accompanying the search (and atyavarrants and his preliminary hearing testimony is that

the CI video does not actuallyptare the drug transaction (terely establishes that Little
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was at Harris’ residence and that there was sambange of money), the existence of Philpot
as Little’s driver, and Little’snotivation to act as a confidiéa informant (possible reduced
charges for Philpot). The recoedtablishes four instanceswhich Little actedas a CI prior
to September 16, 2010, and a fifistance on the same dat&egRecord No. 83-1 at 5 n.1
(citing Record No. 83-14 (“Cl Investigative Files”).]

.

Summary judgment is appropeavhen there are no genuissues of material fact and
the movant is entitled to judgent as a matter of lawked. R. Civ. P. 56(aee Celotex Corp.

v. Catrett 477 U.S. 317, 322-23 (198@}hao v. Hall Holding Cqg 285 F.3d 415, 424 (6th
Cir. 2002). A dispute over a maitd fact is not “genuine’unless a reasonable jury could
return a verdict for the nonmovirgarty. That is, the detemation must be “whether the
evidence presents a sufficient disagreementdoire submission to a juryr whether it is so
one-sided that one party musepail as a matter of law.’Anderson v. Liberty Lobby, Inc
477 U.S. 242, 251-52 (1986ee Harrison v. Asib39 F.3d 510, 516 (6th Cir. 2008).

The party moving for summagudgment bears the burden of showing conclusively
that no genuine issue of material fact existenTra, Inc. v. Estrin538 F. 3d 402, 412 (6th
Cir. 2008). Once the moving party has metburden of production, the nonmoving party
must present “significant probative eviden@$’a genuine dispute to defeat the motion for
summary judgment.Chag 285 F.3d at 424. The nonmoving party cannot rely upon the
assertions in its pleadings; rathit must come forwdrwith probative evidnce, such as sworn
affidavits, to support its claimsCelotex 477 U.S. at 324. In deciding whether to grant

summary judgment, the Court vievall the facts and inferences drawn from the evidence in
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the light most favorable to the nonmoving pariatsushita Elec. Indus. Co. v. Zenith Radio
Corp. 475 U.S. 574, 587 (1986).

When a defense of qualified immunityasserted, however, the analysis is somewhat
altered. That is, the existence of a disgutmaterial fact does not necessarily preclude
summary judgment the defendants cannot be shown to hagkated clearlyestablished law.
See Pearson v. Callahab55 U.S. 223, 243 (2009%gavitt v. Born 835 F.3d 623, 640 (6th
Cir. 2016).

To prevail on a claim under 42 U.S.C. 8839 a plaintiff must show that he was
deprived of a right secured by the Constitutiofawrs of the United States and the deprivation
was caused by a person agtinder color of law.Redding v. St. Ewar®41 F.3d 530, 532
(6th Cir. 2001). Becase the conduct at issue in tliase was undertaken the officer’s
official capacity, there is no sjpute that they were “acting under color of law.” Moreover,
while not natural persons, the municipalites and UNITE may bkable under § 1983 based
on municipal customs and conspirabgories, as presently allege8ee Monell v. Dep’t of
Soc. Servs. of City of N,¥136 U.S. 658, 691 (1978)ackim v. Sam’s East, In@78 F. App’x
556, 563 (6th Cir. 2010) (citing Cooper v. Psinti203 F.3d 937, 952 n(@th Cir. 2000).

[11.

a. Malicious Prosecution under 81983

The gravamen of Harris’'s claim, unlawfalrest and prolongedre-trial detention
without probable cause, is fully encompasbgdCount I, alleging malicious prosecution.
Harris claims that DefendanBobinson and Goins fabricated and falsified evidence against
him, initiated a prosecution without probable caasel, took steps to continue that prosecution

despite a lack of probable causeSe¢Record No. 1 at 1 108-116.The Sixth Circuit
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recognize[s] a separate constitutionally cogrigzadtaim of malicious prosecution under the
Fourth Amendment, which enegpasses wrongful investigati, prosecution, conviction, and
incarceration.” Sykes v. Anderso25 F.3d 294, 308 (6t€@ir. 2010) (quotingBarnes V.
Wright, 449 F.3d 709, 715-16 (6th Cir.2006)) @mal quotation marks omittedSee also
Manuel v. City of Joliet, Il] 137 S. Ct. 911, 920 (2017) (“the Fourth Amendment governs a
claim for unlawful pretrial detention evdreyond the start of legal process”).

To succeed on a 8 1983 malicious prosecutlaims a plaintff must prove four
elements:

(1) a criminal prosecution was initiated against the plaintiff, and the defendant

made influenced, or participated iretdecision to prosecute; (2) there was a

lack of probable cause for the crimiqmbsecution; (3) the plaintiff suffered a

deprivation of liberty, as understoodder Fourth Amendment jurisprudence,

apart from the initial seizure; and (4etkeriminal proceedig was resolved in

the plaintiff's favor.

Sanders v. Jone845 F.3d 721, 728 (6th Cir. 2017), as adexl on denial of reh’g (Mar. 20,
2017) (citingSykes 625 F.3d at 308-09). Inexplicabljpe parties have not addressed when
exactly Harris’s “proseution” was initiated.

However, the record is clear that Harrisswarrested pursuant to an arrest warrant
obtained by Goins. According to Goins’s owmestigative report, on September 16, 2010, at
approximately 21:50 hours, Harris was “placed umdezst for the arrestarrant that had been
obtained for him.” [Record No. 83-18 at K&e id.at 20-22] According to the Restatement
(Second) of Torts, “one who, personally loy a third person for whose conduct he is
responsible under the law of agency, presemt magistrate a sworn charge upon which a

warrant of arrest is issued, intes the criminal proceedings of which the issuance of a warrant

is the institution.” Restatement (Second) of Torts § 653 (1%&é)Martin v. O’Daniel507
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S.W.3d 1, 10 (Ky. 2016), as mected (Sept. 22, 20L6reh’g denied (Eb. 16, 2017) (citing
Restatement)Roberts v. Thoma435 Ky. 63, 121 S.W. 961, 9¢2909) (“The person who
procured the warrant to be issust thus caused the arrediable to an action for malicious
prosecution...”). While the elements of madgs prosecution under § 1983 (as articulated by
the Sixth Circuit) and under Kentucky law aretidist, there is no indication that the definitions
of “initiate” vary. Sykes v. Andersp625 F.3d 294, 315 n.13 (6th Cir. 2010), involved a §
1983 malicious prosecution claim. The court refieed Michigan law to determine when a
prosecution is “initiated.” For the purpose ofrHsis claim, the prosetion was initiated with
the swearing of the warrant affidts, pursuant to Kentucky law.

Apart from the “when” question, therens doubt regarding éh“who” question—the

defendants do not contest that they were resptanfor initiating Harris’s prosecution. Goins

! There is some basis to suggthat Harris’s claim from theéme of his arrest until his
preliminary hearing would more appropriately dmnstrued as a claim for false arrest. For
example, inGregory v. City of Louisville444 F.3d 725, 750 (6th Cir. 2006), the Court
characterized malicious prosecution claimsnase aptly named the ight to be free of
continued detention without probable causefierein the use of “continued” calls into
guestion the definition of “initiatin.” However, the wight of authority favors distinguishing
claims based on whether the armeas pursuant to a warrargee Singer v. Fulton Cty. Sheriff
63 F.3d 110, 117 (2d Cir. 1998)he distinction between fadsimprisonment and malicious
prosecution in the area of arrest depends onheheir not the arrest was made pursuant to a
warrant.”); Donovan v. Thamedl05 F.3d 291, 298.7 (6th Cir.1997) (adoptingSinge);
Calero-Colon v. Betancourt-Lebrpg8 F.3d 1, 3 (1st Cir. 1995) (“The critical inquiry that
distinguishes malicious prosdmn from false arrest in the ggent context is whether the
arrests were made puemnt to a warrant.”)but seeBuchanan v. Me{z132 F. Supp. 3d 922,
936-37 (E.D. Mich. 2015), aff'd, 647 F. App’x 6%6th Cir. 2016) (analyzing claim as false
arrest despite existenoéarrest warrant).

This distinction matters for purposes of gtatute of limitations, but the defendants do
not take a position on the issue. Rathesythimply acknowledgéhat “although wrongful
arrest is not specifically alleged as an indiabcount, false arrest and malicious prosecution
are the underlying constitutional violations or unlawful acts underlying Harris’'s claims...”
[Record No. 83-1 at 9]
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applied for the arrest warrant, and Goinsigestigative report makes clear that Harris was
arrested pursuant to that warraimherefore, as argued by ttiefendants, the key issue for the
Rule 56 motion is probable cause.

Here, the merits question pfobable cause coincidestiwithe defendants’ qualified
immunity assertion. A findingf probable cause would not gnhullify an element of the
malicious-prosecution, but would entitle the officer$mmunity from sit. “[U]nder 8 1983,
an arresting agent is entitled to qualified iomty if he or she could reasonably (even if
erroneously) have believed thaethrrest was lawful, in lighdf clearly established law and
the information possessed at tirae by the arresting agentMiller v. Sanilac County606
F.3d 240, 248 (6th Cir. 2010) (quotiRgrsons v. City of Pontiaé33 F.3d 492, 501 (6th Cir.
2008)).

1. Qualified Immunity

“Law-enforcemenifficers enjoy qualified immunityfrom suit whentheir conduct
‘does not violate clearly established statytor constitutional right®f which a reasonable
person would have known.King v. Harwood 852 F.3d 568, 582 (6th Cir. 2017) (quoting
White v. Pauly137 S.Ct. 548, 551 (2017))Where a defendant moséor summary judgment
based on qualified immunity, the plaintiff mugstiidentify a clearly established right alleged
to have been violated and sed, establish that a reasonable officer in the defendant’s position
should have known that his conduct violated that rigi@&ardenhire v. Schuber205 F.3d
303, 311 (6th Cir. 2000). “The principles ofaified immunity shieldan officerfrom personal
liability when an officer reasonably believes thét or her conduct coplies with the law.”
Pearson v. Callahanb55 U.S. 223, 244 (2009). Theredothe Court looks both to whether

the right is clearly established, and wieatthe officer actkreasonably.
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It is clearly established that individualsvieaa right to remain free from arrest without
probable cause.Radvansky v. City of Olmsted Fal@95 F.3d 291, 3106th Cir. 2005).
Moreover, there is no dispuamong the parties that

individuals have a clearly establishedurth Amendment ght to be free from

malicious prosecution by a defendamtho has “made, influenced, or

participated in the decision to pemsite [a] plaintiff” by, for example,

“knowingly or recklessly” making falsstatements that are material to the

prosecution either in reports or iffidavits filed to secure warrants.

King, 852 F.3d at 582-83 (quotiyebb v. United Stateg89 F.3d 647, 665 (6th Cir. 2015)).
Because the plaintiff's right tioe free from malicious proseaon and arrest without probable
cause are clearly established, the Court lookghether the officers acted reasonably. Here,
however, the defendants’ arguments are fiigent for the Cour to make such a
determination.

The defendants rely uponetHruits of the search dflarris’s home and person to
establish probable cause for his atyéinding over for trial, indiohent and pre-trial detention.
[See, e.gRecord No. 83-1 at 11 (noting discovefybuy money as basis for probable cause
determination).] But as cleom Goins’s report, Harris wasrasted pursuant to an arrest
warrant thaprecededhe search and discovesythat evidence. It ig/ell-established that an
arrest may not be justified by idence discovered after the factProbable cause must exist
and must be known by the arresting o#fi at the time of the arrestWhite v. Commonwealth
132 S.W.3d 877, 883 (Ky. Ct. App. 2003) (citiBgmpson v. Commonweal609 S.W.2d
355, 358 (1980)). The Eleventhr@iit has held expressly:

[w]lhen the warrant issues and the armesturs before amdictment is handed

down, however, the question whether prdbatause existed for the arrest must

be answered by reviewing the facteat were before the magistrate.

Accordingly, support in this case for adiing of probable cause must be found
in the affidavit accompanying th@g@lication for the warrant.
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Garmon v. Lumpkin Cty., Ga878 F.2d 1406, 1409 (11th Cir. 198&f); Radvansky v. City of
Olmsted Falls 395 F.3d 291, 307 (6th Cir. 2005) (citi@g@rmonfor the proposition that “[a]
subsequent indictment does not retroactivelyvjgle probable cause rf@n arrest that has
already taken place.”).

The Supreme Court iMalley v. Briggs 475 U.S. 335 (1986oncluded that officers
responsible for obtaining arrest warrants sudject to qualified immunity, and the same
standard applies in the context a suppression hearing; thiat objective reasonableness.
“Defendants will not be immune if, on an objective basis, it is obvious that no reasonably
competent officer would have concluded tlatwvarrant should issue; but if officers of
reasonable competence could disagree on this issue, immunity should be recoGmesste”
v. Reeves30 F.3d 1101, 1104 (6th Cir. 1996) (quotMaglley, 475 U.S. at 341). In making
this determination, the Court considers the fantsvn to the officer “at the time he swore the
complaint.” Ireland v. Tunis113 F.3d 1435, 1449 (6th Cir. 199 And at the Rule 56 stage,
the Court views those facts in the lighost favorable to the plaintifiQuigley v. Tuong Vinh
Thai, 707 F.3d 675, 680 (6th Cir. 2013) (citiBgshop v. Hackel636 F.3d 757, 765 (6th Cir.
2011).

Under the above standard, the Court findsraumpe issue of materi&ct regarding the
validity of the arrest warranand whether a reasonableficgér would believe there was
probable cause to arrest. The arrest warrardaafii is as follows: “[dfiant says that on 9-
16, 2010, in Clay County, Kentuckiefendant unlawfully: sold Xeax to confidential witness
for MPD — paid $12.00 for Xand [Record No. 83-18 at 581] The Kentucky Supreme

Court has noted, citing guidaafrom the Attorney General:

-19-



for a complaint not basedn the personal observai of the affiant to be

sufficient to support a warrant of arrestmust disclose (1) the name of the

informant, (2) the factual observation has made and not just the “ultimate

fact” of the offense, and (3) how, @h and where such observation was made.
Talbott v. Commonwealtlf968 S.W.2d 76, 81 (Ky. 1998). Even assuming thas#asch
warrant affidavit was a@nsidered in issuance of the arrest warfatiie plaintiff has
demonstrated a genuine issue regarding whettes facts were sufficient for a reasonable
officer to believe there was probable cause.

As a general rule, an invalidrast warrant is of no momeiitthe arrest is otherwise
supported by probable caus8ee Graves v. Mahoning Coun821 F.3d 772, 776 (6th Cir.
2016); Talbott v. CommonwealtlP68 S.W.2d 76, 81 (Ky. 199&)However, despite the
invalidity of the warrant, the arrest was validHi&rlow, himself, had probable cause to believe
that Appellant had committed dday.”). Here, there is hauggestion by the defendants that,

even if the arrest warrant was invalid, Haisiarrest was otherwise supported by probable

cause. The evidence upon which the defentaglis to demonstrate probable cause—the

8 InGreene v. Reeve®0 F.3d 1101 (6th Cir. 1996), the Sixth Circuit overturned a district
court’s distinguishing between an arrest \eatrand a search warramwhere “both findings
must ultimately stand dall on the same evidenceld. at 1106. In articulating the slightly
different enunciation of the reqements, the court recognizedtt[w]hile the focus of the
two tests is of course different—whethiére person has committesl crime or whether
evidence of a crime will beund—the prudent persorasidard is the samelfd. And while

it is certainly possible that tremay be probable cause foreohut not the other, “[i]t is
generally assumed by tifeupreme Court and thewer courts that theame quantum of
evidencas required whether one ismcerned with probable cause to arrest or probable cause
to search.”ld. (quoting 1 W. LaFave, Jsrael, N. King, & O. Kerr, Criminal Procedure §
3.1(b), at 544 (emphasis added)). Reeveourt held that, becaeighe evidence was the
same, “[i]f it was reasonable to obtain a seasehrant, it had to be equally reasonable to
obtain the arrest warrantid.
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marked bills—weraot discovered untifter Harris was arrestetl. The officer who actually
arrested Hatrris is no longer a defendant in ¢aise, and it is unclear what facts were known
to that officer at the time, other than (presumably) that there was a warrant for Harris™¥ arrest.
What is clear is that Goingho was working with Robinson, tsihe prosecution in motion by
obtaining an arrest and search warrant. Thnpif argues that the warrants are invalid
because the officers may not simply relyonpthe statement of aofidential informant,
especially one whose credity may seriously be questhed. The defendants have no
response to this point because their probalalese argument reliesholly on evidence
obtained during the search and arrest thak place pursuant the warrants.

The moving party has the burden of showtmat there is no genuine issue of material
fact to warrant a probable cause finding. Hére defendants cannwmieet their burden given
their failure to account for thectual sequence of events.

Even if the Court were toonsider the question not readblyiefed by the defendants,
it is unlikely the Court could conclude that ificers are entitled to qualified immunity. The
qguestion would turn on, whethén light of previous citizen complaints (which are not
documented, but are attested to in three siéipas), together with the statement of an

eyewitness confidential informant (and no indegent corroboration of the CI's story, such

o The Court does not address the propradtthe search warrant (although the plaintiff
disputes its validity) other thao note that if the search want were valid, the marked bills
would likely have been discover@drsuant to the search warraan, it specifically included a
search for currency.

10 Again, the investigative report’s staterhéinat Harris was arrested pursuant to the
search warrant casts doubt on other poss@isuments, such as under the collective
knowledge doctrinesee, e.g., Brumley v. Comonweali3 S.W.3d 280, 286 (Ky. 2013);
United States v. Lyons87 F.3d 754, 766 (6th Cir. 2012), that Harris’s arrest was warranted
by the finding of matching Xanax pills.
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as a drive-by of the plaintiff's residence amreview of the video)is enough “to justify a
prudent person in believing that the [tp&intiff] had conmitted an offense.’Sykes v.
Anderson625 F.3d 294, 306 (6th Cir. 2010).

“When an affidavit relies on hearsay infmation from a confideral informant, the
judicial officer (and reviewingcourt) must consider the verty, reliability, and basis of
knowledge for that information as parttbie totality-of-the-circinstances review.”United
States v. Thoma$05 F.3d 300, 307 (61@ir. 2010). Inlllinois v. Gates 462 U.S. 213, 242
(1983), the Supreme Coureld that an officer “may relypon information received through
an informant, rather than upon his direct obs#gonag, so long as the informant’s statement is
reasonably corroborated by other matteithin the officer’'s knowledge.”

In the present case, the defendants’ argaiettie confidential informant was inherently
reliable because she had conduateherous past buys. As sdtin the affidavit for the
search warrant, “[t]he confidentialitness in this case has bagsed several time in the past
by the Manchester Police Department as well gkdther agencies artths proven to provide
reliab[lle information to law eiorcement.” [Record No. 83-18 20-22] However, while the
Cl had performed at least five controlledybuon four targets for the Manchester Police
department at the time Goins swore thedaffit, none of those individuals had been
prosecuted. §eeRecord No. 83-14 (“Cl Investigativel€s”).] In fact,one of the buys had
only taken place that morningld[ at 18] Another othe targets was npursued due to the
quality of the video [Record No. 1@ 4], and a sixth referencég defendants did not even
take place until two monthater (Novembed7, 2010). feeRecord No. 83-14 at 18ge also

Record No. 83-1 at 5 n.1.]
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Thus, it is not clear that the confidential informant wams/en reliableas of September
16, 2010. Andpost-hoccredibility determinations are insuffemt. For the Court to find at
this stage of the proceedings that the confidémformant were provereliable, there would
need to be facts in the record indicating that the officeesv on September 16, 201i@at the
confidential informant had a tracecord of providing reliablenformation. The defendant’'s
attestation to such on the warnraifidavit is not conclusivef the fact, and the materials
provided in the record are wholly inconclusivgaeding whether any of the targets of the Cl's
controlled buys had even been arrested pri@dptember 16, 2010. Thect that they were
later arrested (and that a successful buyseasiucted in Novemb&010) does not speak to
the facts known to the officers at the time.

Moreover, there is testimony that morearthsimply the word of the confidential
informant is needed. Chief Fultz testified thaimething as simple dsiving by to ensure the
informant actually went to the house identifigduld have counted a®rroboration. [Record
No. 90 at 10 (Fultz depo. at 34)B@But the record demonstratidmt the officers did not drive
by, nor did they review the video. Therefotke sole corroboration was the confidential
witnesses’ own veracity (which the plaintgfrongly questions), and the citizen complaints
(which are undocumented). The confidential informant’s husband, a known drug dealer,
accompanied her on the buy in question in hopes of having his own charges reduced. The
plaintiff provides evidence in the record ofsth[Record No. 102 at 11 (“According to Goins,
he arranged for Little to be usad an informant so that Ryt would be shown leniency on

his criminal charges.” citing Record No. 8418 (Goins depo. at 46-47))] But there is no

1 To be sure, Goins, Robinson, and formereddant Johnson all testified to the presence
of citizen complaints. §eeRecord No. 106 at 3]
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evidence that the officers searched Philpatdofirm that he was natoncealing substances
(though it is stated on the video that there ao drugs in Little’'s vehicle, which would
presumably meaon Philpot the driver). The Court cannot dahat these facts, including no
further steps to ensure the truthfulnesshaf eyewitness who had thee to lie, “justify a
prudent person in believing thaktfthe plaintiff] hal committed an offense.In light of the
factual issues, the Court cannot at this stgermine whether the officers are entitled to
gualified immunity.

Likewise, because of the factual dispute, the Court cannot conclude that probable cause
existed for the arrest, sufficient togsge the malicious prosecution claim.

In general, the existence of probabbse in a § 1983 action presents a jury

guestion, unless there is only one reabtmdetermination possible. But under

§ 1983, an arresting agent is entitled to qualified immunity if he or she could

reasonably (even if erroneoushave believed that therast was lawful, in light

of clearly established law and the infmation possessed #te time by the

arresting agent.
Miller v. Sanilac County606 F.3d 240, 248 (6th Cir. 2010) (quotiRgrsons v. City of
Pontiag 533 F.3d 492, 501 (6th C2008)). The probable causetelenination must be left
for the jury based on thedtal issues presented.

2. Impact of the Grand Jury Indictment
The defendant-officers also attempt $helter themselves from the malicious

prosecution claim based upon the probable cdeserminations at the preliminary hearing

and before the grand juty. “[I]t has been long settled that the finding of an indictment, fair

12 Here, if the initiation of tb malicious prosecution claim d¢pgn with the arrest warrant,

it is not clear that the preliminary hearinggpand jury determinations of probable cause can
be conclusive, because they besed on evidence discovergaist-arrest. Such logic might
justify construing the claim arisg from the arrest as a false atrelaim (despite the presence
of a warrant). Conversely, it should be notedt thven if the initial arrest is supported by
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upon its face, by a properly constituted grang,jeonclusively determines the existence of
probable cause for the purpose ofdiag the accused to answeBarnes v. Wright449 F.3d
709, 716 (6th Cir. 2006) (quotirtdiggason v. Stephen288 F.3d 868, 877 (6th Cir. 2002))
(internal quotation marks omittedfee also Cook v. McPhers@&v3 F. App’x 421, 423 (6th
Cir. 2008) (affirming District Court’s holding thgia]s a matter of law, Plaintiff's indictment
is dispositive of his § 1983 malicious proseen claim, notwithstanding his allegations—
however bare—of improper testimonyfiont of the grand jury.”).

The defendant-officers wish to shieldethselves by this logic, and by the District
Court’s holding inCook [Record No. 83-1 al3] However, wan “a police officer[]
suppl[ies] false information to establish probatdese,” the probableause presumption does
not necessarily standHinchman v. Moore312 F.3d 198, 203 (6t@ir. 2002) (applying
Michigan law). For example, iBankar v. City of New Yarkhe court did not find the grand
jury determination to be conclusive or grdne police officer immunity from suit because
there was a genuine fact issue regarding therigtyf the police officer’s “filing of a sworn
complaint’ and ‘involvemst in laying the groundwork for an indictmentSankar v. City of
New YorkNo. 07 CV 4726 RID SMG, 2012 WA923236, at *3 (E.D.N. July 18, 2012jon
motion for reconsideration). Henehere the plaintiff alleges faleation of evidence (reason
to doubt the CI's credibility, etc.), the aftdretfact determinationgre not necessarily

conclusive.

probable cause (and thus the cfis are entitled to qualified munity), such immunity should
not bar liability for a subsequemalicious prosecution claim whe, for example, officers
fabricate evidence post-arrest which is thead in (and material to) the prosecution.
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In Rehberg v. Paulk566 U.S. 356 (2012), the Sepne Court extended absolute
immunity, rather than qified immunity, to lawenforcement officers faheir acts as grand-
jury witnesses? See King v. Harwoqd52 F.3d 568, 584 (6th CR017). But, distinguishing
previous cases, the Sixth Circuitdimg held that the key deternation in whether grand jury
testimony is conclusive of immity is whether the officer “sehe prosecution in motion.”
852 F.3d at 586According toKing, “evidence of an officer’s aans prior to and independent
of his grand-jury testimony may call into questthe presumption girobable cause created
by an indictment even if a malicious-prosecntplaintiff may not bmg in evidence of the
grand-jury testimonytselfto do so.” Id. at 590 (emphasis in original).

King outlines the standard to be appliedth the key element being knowing or
reckless false statements, and those staten{ent®missions) matel to the ultimate
prosecution.

We hold that where (1) a law-enforcement officer, in the course of setting a

prosecution in motion, either knowingty recklessly makes false statements

(such as in affidavits or investigativeomts) or falsifies ofabricates evidence;

(2) the false statements and evidenogether with any concomitant misleading

omissions, are material to the ultimg@msecution of the plaintiff; and (3) the

false statements, evidence, and omissam$ot consist solg of grand-jury

testimony or preparation for that testimony (where piapar has a meaning

broad enough to encompasmspiring to commit perjuryefore the grand jury),

the presumption that the grand-jury indient is evidence of probable cause is

rebuttable and not conclusive. Thiscegtion to the presumption of probable

cause finds support in Supreme Court zgein our preceent, and in the

decisions of our sister circuits and the district courts

852 F.3d at 587-88.

13 The defendant-officers do not assert aldsolmmunity in light of their grand jury
testimony.

14 King also cited the recentureme Court decision dflanuel v. Joliet137 S.Ct. 911
(U.S. Mar. 21, 2017), which held that “evdrotigh a judge found there was probable cause
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It is not clear from the text whether “mialding omissions” satisfy the first factor of
the test. The plaintiff alleges that Goins’s statement at the preliminary hearing that the Cl had
no outstanding charges (and was only paid)fase statemenin light of a pending warrant
in Ohio. [Record No. 102 at 9The defendants contend thaatlvarrant was settled in 2008.
[Record No. 106 at 4] Even so, Goins cleartyitted the fact of Lonnie Philpot’s presence,
who (even if not a paid informant) was thessisting his wife in the hopes of having his
charges reduced. Whether these omissions \meaerial” is a question for the jury unless
“reasonable minds could differ.See Gregory v. City of LouisviJld44 F.3d 725, 758 (6th
Cir. 2006) (citingUnited States v. Gaudirb15 U.S. 506, 512 (1995)). The Court at this
juncture cannot make a detime determination under thi€ing test, because there is, at the
very least, a genuine issue as to the materiafiyoins’s allegedly-false testimony/omissions
while setting the prosecution in motion. Thaf, course, assumes that testimony at the
preliminary hearing counts as setting the prosecution in motion.

While the Court irKing found both that its test was natdthat the defendant was not
entitled to immunity based on the grand jaryndictment, the two are not the same
determination. Even if there was a questiortcathe materiality of the false statements or
omissions, if probable cause otherwise &xi@ndependent of any false statements or

omissions), then summajydgment would be appropriate. That is to $é@pg is a threshold

for the charge on the day of arrest, and eveagh@ grand jury returned an indictment twelve
days later,” that a Fourth Amendment claimdatawful pretrial detention could proceed. 852

F.3d at 588. “Whatever its precise form, if greceeding [finding probable cause] is tainted—

as here, by fabricated evidence—and the result is that probable cause is lacking, then the
ensuing pretrial detention violates the coaflmperson’s Fourth Amendment rights.” 137 S.Ct.

at 915, 916.
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test as to the conclusiveness of the grandgusobable cause detemation. Failure of the
King test is not conclusive as to whet summary judgment is appropriate.

However, the two are one-in-the same infhesent case. Materiality is a question for
the jury, unless only one outcornsereasonable. A reasonalpley could conclude that the
presence of a second confidential informavitp had pending charges, was material to the
probable cause determination. Therefore, tbharCis unable to make a determination as to
probable cause at the summary judgment stage.

And because there remains a genuineeisgagarding whether a reasonable officer
would believe probable causexisted for the arrest warranthe Court cannot make a
determination regarding thefficers’ qualified immunityt> Moreover, because questions
remain as to the materialityf alleged misdeeds taken support of Harris’s prosecution
(reasonable jury could conclutteat the presence of a second confidential informant, who had
pending charges, was material to the probablsecdatermination), the Court cannot conclude

that the grand jury findings @frobable cause are concluside.

15 The plaintiff makes much of the misgi transcript for the second grand jury

proceeding. But because Goins’s is absoluit@ynune from suit based on his grand jury
testimonyalone see King 852 F.3d at 587 (falsifications omissions “solely” during grand-
jury testimony not sufficient to overcome immunitfanders 845 F.3d at 730 (immunity
persists where cause of acticemnot be proven without grandajutestimony), the substance
of that testimony is inapposite. So to say, stidle jury find that anpre-testimony misdeeds
were not material, the latter giajury indictment would be cohesive of probable cause.

16 Defendant Christian Little’s admissiorse the subject of a Motion to Withdraw
Admissions [Record No. 122], but not properly before the Court for purposes of the pending
Rule 56 motions and have noaomg on the Court’s rulingsSee Riberglass, Inc. v. Techni-
Glass Indus., In¢811 F.2d 565, 566 (11th Cir. 1987) (“Clgathe deemed admissions of his
codefendants cannot bind Momigere he actually responded taipkiff's requests in a timely

and legally sufficient manner.”Kittrick v. GAF Corp, 125 F.R.D. 103, 106 (M.D. Pa. 1989)
(collecting cases on impact ob-defendant admissiong)indquist v. United State$16 F.3d

1486 (9th Cir. 1997) (acknowledging “the generdé ithhat one party’s admissions ordinarily
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b. Due Process Violation

Somewhat confusingly, Harrislafjes violations that his “right to a fair trial” was
violated. [Record No. 1 at 16 118] Heayaes that the “[d]efendants’ deliberate and
intentional concealment, suppression and rdeson of exculpatory and impeachment
information directly and proximately causedrHs unfair trial and dprivation of liberty
without due process of law during his lengthy incarceration, as well as all the ongoing injuries
and damages set forth aboveld.[at 1119] He furtheargues that the éendant’s failed to
conduct a constitutionally-adequate investigatiarviolation of his due process rights, and
that [because of] the “[d]efendants’ coliee drive to pursue Harris’ wrongful prosecution
and incarceration, [d]efelants deliberately engaged irbigrary and conscious-shocking
conduct that contravened fundamental canondesency and fairness and violated Harris’
substantive due process rights under the Foutigemendment.” [Reard No. 1 at 17, 1123,
124]

“[P]laintiffs bringing section 1983 procedurdilie process actions [bear] the burden of
pleading and proving “that state remediesridressing the wrong are inadequaW/dtts v,
Burkhart 854 F.2d 839 (6th Cir. 1988) (quotiMicory v. Walton 721 F.2d 1062, 1065-66
(6th Cir. 1983). “The failuréo so plead in this circuitherefore, renders a section 1983
complaint subject to dismissalll. Moreover, the Sixth Cirdathas never recognized a
“constitutionally protected right to the mannemihich a criminal invetsgation is conducted.”

See Garner v. Harrqgdb56 F. App’x 755, 760 (6t&ir. 2016). The plaintiff does not address

may not be used against a co-party,” but denying relief in light of plaintiff's failure to object
to admissibility on hearsay grounds/affirmatively stipulating to admissibility).
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this pleading requirement in his consolidatedponse. In fact, hdoes not address the
defendants’ due proceasguments at all.

Regarding substantive due processlwality of the Supreme Court irAlbright v.
Oliver, 510 U.S. 266 (1994), “agreed that thébstantive component of the Fourteenth
Amendment’s Due Process Clause, “withstarce and open-ended guideposts,” may not
serve as the basis for a § 1983 malicious prosecution claarah v. City of Oak Park255
F.3d 301, 308 (6th Cir. 2001) (quotiatpright, 510 U.S. at 275). Moreover, the Sixth Circuit
had “resisted application of shock-the-conscieriaens in cases that do not involve physical
force.” Tinney v. Richland CountiNo. 16-3125, 2017 WL 477961, '&-5 (6th Cir. Feb. 6,
2017) (citingCassady v. Tacket®38 F.2d 693, 698 (6th Cir. 1991)Harris does not allege
that force was used againsthiby Goins and Robinson, and disasgahat mistreatment during
his incarceration is relevant to liability in tlease. [Record No. 86 at 16; Record No. 102 at
26 (“Clay County has moved faummary judgment oglaims that Harris never brought
against them (or anyone) at all(¢iting Record No. 82-1 at 35-36)]

Because there is no genuirssue of material fact regang the due process claim,

judgment will be entered in the defendants’ favor reiga this claimt’

17 The plaintiff asserts in his Consolidat&ksponse that GoinsTilure to identify
Philpot to defense counsel during preliminasaring cross-examination “is clearly a Brady
violation.” [Record No. 102t 36] A violation ofBrady v. Marylangd 373 U.S. 83 (1963),
would be properly alleged agpeocedural due process vion. Nonetheless, HarrisBrady
argument is unfoundedlhere is no suggestiamhen, if at all, @rady motion was made (the
testimony in question took place durin@ ghreliminary hearing, a point at whiBladylikely
does not apply), and the peee of Philpot (along ith his criminal recordyvasrevealed to
defense counsel when defense counsel inquiredglpre-trial discovery as to who the second
individual was in the confightial informant’s car. §eeRecord No. 88 at 12.]
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C. Sixth Amendment Violations

The plaintiff argues that “the extreme debmtween Harris’ arrestnd his trial, which
was itself a meaningless exercise, deprived him of this liberty interest as guaranteed by the
Sixth Amendment, in violatiorof the Fourteenth Amendment’s due process guarantees.”
[Record No. 1 at 19, Y137] Mareer, “Defendants acted wittheliberate indifference to
Harris’ constitutional rights, which resulted iretkdeprivation of Harris’ clearly established
constitutional rights, including but not limdeto his right to a speedy trial.”Id[ at 1138]
Assuming money damages areagable under § 1983 for viations of Sixth Amendment
rights, which is none too cleasee e.g., Heyerman v. Count. of Calhoé®0 F.3d 642, 649
(6th Cir. 2012) (assuming withodteciding) (Sutton, J., concumg), there is no basis in the
record for the jury to find Gosand Robinson liable fahe alleged violation of Harris’s Sixth
Amendment speedy trial right. There is no evethat Goins or Robinson were involved in
the scheduling of Harris’s trial, were responsiioleany of the delaysr somehow conspired
with those who were.SeeRecord No. 83-1 at 7 (citg to Rader deposition).]

The plaintiff's theory is thathe defendant-officers had atgdo monitor the status of
pending case¥. But according to the defendants, Hg] MPD, the City of Manchester, and
the individual officers in this case had no control over nor responsibility for the preservation
of Harris’ 6th Amendment rights.[Record No. 83-1 at 18] The plaintiff offers no response

and fails to point to a single case finding pelafficer liability on a duty to monitor theory

18 Harris points to the deposition of now-Chitefltz of the Manchester Police department,
who explained that oncee became Chief of Police, hesiituted a systenfor monitoring
pending investigations. Asl@gal matter, violation of an tarnal police is not synonymous
with violation of a constitutional right. As adtual matter, Chief Fultz clearly speaking of
pendinginvestigation(not yet turned-over for prosecutigmjther than pending court cases.
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(or, for that matter, on any theorypee, e.gHart v. Mannina 798 F.3d 578, %% (7th Cir.
2015) (“We doubt that any of trdefendant police officers coulte proper deferahts for [a
Sixth Amendment speedy trial] claim, bilfat issue has not been presentedSuggesting
that police departments haveafirmative legal duty to look ovehe shoulders of prosecutors
and judges to ensure they are doirgjrtiobs is, simply put, frivolous.

Were there facts in the record suggestha Goins and Robinson colluded with the
judge or prosecutors to keep Harris confinedaiteysis would be different. But Harris does
not even make that suggestion. On thes#sf the plaintiff'sremedy for his prolonged
incarceration (should it beund unlawful), isvia the Fourth Amendment. Judgment will be
entered in the defendants’ favor on Count IV.

d. Failureto Intervene

Count Il of the Complaint ntgions “one or more defeadts,” and posits the theory
that they “stood by without intervening to prevent the violation of Harris’ constitutional
rights.” [Record No. 1 at 1127] However, @ Il otherwise pleads municipal policy/custom
liability against the City of Manchestaxhich is duplicative of Count VII. JeeRecord No.
20 at 10-11; Record No. 1 at 22-23.] Defertdalay County is not identified in this Count,
and the Consolidated Response doexantravene that assertiorSgeRecord No. 82 at 28;
Record No. 102.] Therefore, jushgnt will be entered in favor @lay County on Count IlI.

Goins, Robinson, and the City of Manchester address Count Ill as a properly-pled,
failure to intervene claim. Therefore, the Gowitl proceed to addregke claim as such.Sge
Record No. 83-1 at 16-17.] To succeed, themiff must show that the defendants “(1)
observed or had reason to knowttfconstitutional harm] would b& was [taking place], and

(2) had both the opportunity and the metmgrevent the harrfrom occurring.” Sheffey v.
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City of Covington564 F. App’x 783, 793 (6th Cir. 2014) (quotifgrner v. Scott119 F.3d
425, 429 (6th Cir. 1997)) (interhenarkings omitted). Furthedefendants cannot be held
liable unless there was “a realistic oppoityito intervene ad prevent harm.Wells v. City of
Dearborn Heights538 F. App’x 631, 640 (6 Cir. 2013) (citingOntha v. Rutherford Cnty.,
Tenn, 222 F. App’x 498, 507 (6th Cir. 2007)). “Even nonsupervisory officers who are present
at the scene of a violation of another’s cnghts and who fail to stop the violation can be
liable under section 1983."Smith v. Heath691 F.2d 220, 225 (6th Cir. 1982).

The defendants argue that there is no ewzieen the record thahey “had either the
opportunity or the means to prevent constitutionafiged harm to Harris.” [Record No. 83-1
at 16] They assert that the defendant-ofcthad more than sufficient evidence at their
disposal to support a reasonable concluditarris was engaged in violations of KRS
218A.1411,” and because “there were no constitutional violation in any aspect of the
investigation, arrest, charge, or prosecutiorlafris which these Defendants could control,”
they are entitled to summary judgnt. [Record No. 83-1 at 1 Rarticularly, they point out
that “[l[law enforcement does not and canmltect the action of the judiciary or the
prosecutors” and that “[b]eyonide arrest and grand jury tesony, these Defendants had zero
control over the judicial process resultinghils continued incarceration, the dismissal of the
charges against him, or any evewntsle Harris was inarcerated.” Ifl.]

Inasmuch as the defendants assert a tdckontrol over the judicial proceedings
(beyond the grand jury indictment), the pldintiffers no rebuttal as to how the defendants
could intervene. Rather, Harris contendattiomehow Goins anBRobinson violated a
Manchester Police Department policy of reviegvpending cases. [Record No. 102 at 37]

However, as mentioned aboveistipolicy is related to active ioninal investigations rather
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than cases turned over for prosecution. MasitenePolice Chief Chris Fultz testified in his
deposition that when he beca@hief in 2011, he pu policy in place of reviewing “active
criminal cases,” wherein a supervisor reviews ¢tases every quarter. [Record No. 90 at 16
(Fultz depo. at 58)] When asked what is gatlduring the review process, Fultz answered
“[b]lasically whether it's open or closed or - sohiet) needs to be done in that investigation.”
[1d.]

Chief Fultz is obviously discussing pendimgiminal investigations, not pending
criminal prosecutions. The defendants assaitt ttiey have no control over the judiciary or
the prosecution, and the plaintiff has not satishedburden of showing at least a material
dispute as to this assertion. Because thame ompetent evidence under which a jury could
conclude that the defendant-officers or the @ityvlanchester “had both the opportunity and
the means to prevent”Sixth Amendment violationrSheffey564 F. App’x at 793, summary
judgment is appropriate on Count Ill witbspect to the Sixth Amendment issue.

However, regarding the Fourth Amendrhetaim, the defendants’ argument under
Rule 56 is that because there was probaalese and a constitutionally-sound investigation,
no intervention was necessary. Because @wart is unable to make a conclusive
determination of probable cause at this stathe defendant’s theory necessarily fails.
Accordingly, Count Il may proceed as it relatid the malicious prosecution claim against
Defendants Goins, Robinson, aheé City of Manchester.

e Supervisory Liability

In Count V, Harris names Robinson, alomigh former Defendant Kevin Johnson and
“Unnamed Supervisors” as “supervisory mensel with (or acting for) Clay County and/or

UNITE and/or the Manchester City Police with oversight responsibility for, and personal
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involvement in, the training, hiring, screeningstruction, supervision, and discipline of
individual law enforcement Defeadts.” [Record No. 1 at 191%10] According to Harris,

[tlhe supervisory Defendants knew twosild have known that their subordinate

officers and/or investigators were ntabiusly prosecuting civilians, fabricating

evidence, coercing confessions, fabricating and pressuring inculpatory witness
statements, suppressing and destroygrgulpatory evidence, and depriving
civilians of due process of law, andtlaorized, approved, encouraged, and/or
directly participated in all ahese unconstitutional practices.
[Id. at 19-20 141] Because Sheriff Johngsmo longer a party and any “Unnamed
Supervisors” are not party to the present motitims discussion here is limited to Robinson.

The defendants argue that “a supervisory offieitailure to supervise, control or train
the offending individual is not actionable unléiss supervisor either encouraged the specific
incident of misconduct an some other way dectly participated in it.[Record No. 83-1 at
19 (quotingShehee v. Luttrefl99 F.3d 295, 300 (6t@ir. 1999)] Moreover, “[a]t the very
least, to recover, Harris ‘must show the oticat least implicitly athorized, approved, or
knowingly acquiesced in the unconstitutiooahduct of the offending officers.”ld. (quoting
Sheheeg199 F.3d at 300)] Finally, “[tlhere 80 proof that any constitutional violation
occurred [or] that any supervisor couldcearage or directly participate in.fdf]

Of course, Harris allegesot only that Robinson implicitly authorized Goins'’s
unconstitutional behavior, but that he, as the with the improper motive, was the primary
driver. And, contrary to thdefendants’ assertion, there is sufficient evidence (enough to
overcome a Rule 56 motion) that Harris'enstitutional rights were violated, and that

Robinson (a supervisor) directparticipated in it. WhetmeRobinson is actually liable as

Goins’ssupervisor is an open question.
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The plaintiff alleges in his consolidatedsponse that Robinson was an officer of
superior rank with the Manchester Police Dépant and, therefore, had obligations over
defendant Goins. [Record Nb0O2 at 38] The record reflecthat Robinson was technically
employed by the Manchester Pelibepartment and held the rank of Detective, whereas Goins
was a Patrol Officel® [Record No. 85 at 5 (Robinson depo. at 14-16); Record No. 84 at 4
(Goins depo. at 11-12)] The recorai# clear regarding what formak informal supervisory
role/obligation a Manchester detective assigodte UNITE task force has over a Manchester
patrol officer. That said, neither is there evidence identified by the defendants, nor argument
establishing as a matter ofdathat Robinson cannot be hdiable in a supervisory capacity
for Goins actions. Therefore, summary judgmeilt not be entered with respect to Count
V.ZO

f. Conspiracy under 81983

Count VI alleges that “the Defendanagreed among themselves and with other
individuals, officers, supervisors, and others both within and outside Clay County and the City
of Manchester, to act in concert in order deprive Harris of his clearly established
constitutional rights, as set forth above.” [Recdlo. 1 at 21 1149] Harris claims that the
defendants “acted in concert to facilitate aradry out numerous overt acts,” “deliberately

designed to frame Harris for cr@s he did not commit,” to alude “intentionally concealing

19 The plaintiff's citation to Goins’s depitien testimony [Record No. 102 at 38 (citing
Record No. 84 at 8 (Goins depo. at 28))] igiply misleading. Goins identifies Robinson as
his supervisor, but only while G was employed by UNITE (wth predates the time period
at issue).

20 To the extent the Sixth Amendment argument is encompassed within Count V,
judgment will be entered for defdants on that theory alone.
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or destroying material, exculpatory, and impeachment evidence,” “coercion of witnesses

statements,” “deceptive promises,” “making éalgatements to the court and the grand jury,
and otherwise fabricating and snepresenting evidence so as to falsely inculpate Harris and
to conceal Defendasi misconduct.” [d. at 21-22 150] Harris alies that the conspiracy
and overt acts “proximately anittectly caused Harris’ arreshalicious prosecution, wrongful
incarceration, and deprivation ¢iberty without due processf law during his period of
incarceration, as well as all the ongoing rga and damagestderth above.” [d. at 22 1151]

“A civil conspiracy unde8 1983 is an agreement betwevo or more persons to
injure another by unlawful actionWebb v. United Stateg89 F.3d 647, 670 (6th Cir. 2015)
(quoting Bazzi v. City of Dearbotn658 F.3d 598, 602 (6th Cir.2011)). To establish a
conspiracy claim, a plaintiff nat show that “(1) a single goh existed, (2) that defendants
shared in the general conspim@bobjective to deprive the plaiff of his constitutional rights,
and (3) that an overt act of committed inrtfierance of the conspicy that caused the
plaintiff's injury.” Id. (quotingHooks v. Hooks771 F.2d 935, 944 (6th Cir.1985)) (internal
marks omitted). “Rarely in a ogpiracy case will there berdct evidenceof an express
agreement among all the conspira to conspire, ... [and}ircumstantial evidence may
provide adequate proof conspiracy.”Webl 789 F.3d at 670.

The defendants make the following argumni@ their motion for summary judgment:

Harris can show the Defendants workedether to arrest him, but he cannot

show that this was an unlawful action isitheir specific job to arrest suspected

criminals. Their actions were not gjal. The Plaintiff's proffered motive—

that Robinson was included in a lawisbrought by Harris some ten years

earlier, has no traction. Thusven if Harris may be &bto show a conspiracy

between Defendants, henteot he cannot show thermspiracy was designed to

injure him by unlawful action. Moreoveno unlawful activity, on behalf of
these Defendants, occurred. Accagly, this claim must be dismissed.
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[Record No. 83-1 at 20] Thargument is insufficient for samary judgmenpurposes.

As an initial matter, construing all facts ihe light most favorable to the plaintiff
requires the Court to attributeladist some credence to thguament that Robinson had motive
against Harris. This alone is surely not enouBlobinson testified that this was not even his
case: “this one was William Goinsase that he worked on, buwvas assisting.” [Record No.
85 at 27 (Robinson depo. at 104)] Moreoveg, riacord suggests that Goins was responsible
for recruiting Little as a CI, and that it w&oins who enlisted hdnelp in performing a
controlled by on Harris. Moreover, there is needt evidence that Goins “shared in the general
conspiratorial objective.” However, circurastial evidence is enohg Given the genuine
issue of fact regrading whether probable caagsted to obtain an arrest warrant for Harris,
there is a reasonable basis for a jury to findeleenents of the conspiracy were met. As one
example, when asked if the video showed th&rmolled buy, Harris stated “I did not watch it,
Detective Robinson did.” This is sugdwe of Goins’s reliance on Robinson.

Additionally, it must be noted that there is @adence to suppod jury finding that
any of the defendants conspireithvprosecutors to postpone Hats trial. Therefore, the
conspiracy claim may go forwamhly as it related to the plaintiff's Fourth Amendment claim.

0. Unconstitutional Policies/Procedures

Count VIl applies only to Clay Coungnd the City of ManchesterS¢eRecord No. 1
at 22.] Harris alleges that “Defendants Clagunty and the City of Manchester, by and
through their final policymakers, with deliberatelifference, maintained policy, custom, or
pattern and practice of promoting, facilitey, or condoning improper, illegal, and
unconstitutional behavior byéir law enforcement offias and prosecutors.’ld. at 22 7153]

Harris alleges that the harm beffered was so obvious thah& Defendants can reasonably
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be said to have been deliberately indiffererthneed,” and that the “municipal Defendants
possessed actual knowledge indicating that kineyv or should have known that constitutional
violations such as those alleged herein were likely to occud.”af 23 11154, 155] Harris
contends that the municipalitie€golicies, customs, patterns,gutices, and/or failure to act
directly resulted in Harris’ malicious presution and wrongful incarceration.ld[ at 23 §157]

“A plaintiff raising a municipal liability chim under § 1983 must a®nstrate that the
alleged federal violation occurred basa of a municipapolicy or custom.’Bickerstaff v.
Lucarelli, 830 F.3d 388, 401-02 (6tir. 2016) (citing tavionell v. Dep’t of Soc. Sery<l36
U.S. 658, 694 (1978)).“[T]he plaintiff must show ‘a dect causal linkbetween the policy
and the alleged constitutional violation suchttthe municipal policy can be deemed the
‘moving force’ behind the violationfd. (quotingGraham ex rel. Estate of Graham v. County
of Washtenaw358 F.3d 377, 383 (6th Cir. 2004)) (qatbdbn marks omitted). “A policy or
custom cannot be established solely by @glsi instance of an employee’s alleged
misconduct.” Id. (citing Thomas v. City of Chattanoog?98 F.3d 426, 433 (6th Cir. 2005)).
Instead, Harris must show thtie municipalitiesand UNITE’s policies wee “representative
of (1) a clear and persistent pattern of illegetivity, (2) which the [defendants] knew or
should have known about, (3) yemained deliberately indiffent about, and (4) that the
[defendants’] custom[s] w[erdhe cause” of the deprivation {is] constitutional rights.”
Bickerstaff,830 F.3d at 402.

1. Clay County

Harris seeks to hold Clay County responsiblethe length of his incarceration under

the theory that they “Failed to Institute Profarstoms, Policies, Practices, and/or Procedures

to Ensure the Rights of CitizeWho Were Prosecuted and In@asted.” [Record No. 102 at
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40] This claim rests on the assertionatthClay County is itself responsible for
customs/practices/policies and/or proceduoésthe Clay County Circuit Court and the
Commonwealth’s Attorney in the 41st Judiciablict. Harris alleges that law enforcement
and others “exploited the existing systemieaknesses of their own employers #nel Clay
County criminal justice systeinld. (emphasis added).

The Commonwealth’s Attorney’s Office @nClay County Circuit Court are not
managed or controlled by Clay County, contrary to Harris’s assertions. They are distinct
entities under state lawSéeRecord No. 107 at 1-2 (citing KRS 15.7@0seq.KRS Chapter
27).] The 41st Judicial District atudes Clay, Jackson, Leslie countiés.There is no
testimony in the record estalbling in any way that the counkas control over the actions of
the prosecutor or the circuit court. For examfie,trial schedule for each judicial district is
set by the Chief Justice of thkentucky Supreme Couras made clear iprevious testimony.
[SeeRecord No. 61 at 7.] Erefore, the plaintiff's allegatiaiat Clay County should be held
liable for the policies, or lack of policies, redag felony prosecutions in that county cannot
stand. Cf. Mann v. Helmig289 F. App’x 845, 8516th Cir. 2008) (“Certainly, there is no
basis in this record for concluding that themmonwealth Attornegreates policy for Boone
County, the only defendant in this case.”). Thikessole theory of liability asserted by Harris

in his response to Clay County’'s summargigment motion. Becaudbere is no genuine

21 SeeDeposition of Gary Gregory, Record No. 47 atSke also
http://courts.ky.gov/resources/publicationsresources/Publications/P108KY JudicialDistrictsM
ap85x11_211web.pdf;

http://courts.ky.gov/Local _Rules_ofrdaetice/C41LOCALRULES.pdf
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issue of material fact regarding its liabilityr fine wrongs alleged, sumary judgment will be
entered in favor of Clay County as to all counts.
2. City of Manchester

According to the City of Manchester,

Harris cannot establish that MPJNITE, or the City['s] polices are

representative of a patteat illegal activity. Thereare no facts in the record

showing other illegal acts to show a pattevith regard tdHarris or in other

investigations. Nor is #re evidence these Defemds were aware of any

persistent constitutional violations anethturned a blind eye to the problems.
[Record No. 83-1 at 21-22] This argumentanpelling because, as stated, “[a] policy or
custom cannot be established solely by mglsi instance of an employee’s alleged
misconduct.”Bickerstaff 830 F.3d at 402 (citinghomas v. City of Chattanooga98 F.3d
426, 433 (6th Cir. 2005)). Id#s, however, responds that,

[wlhile a pattern of violations is gerally required to establish municipal

liability, in Connick[v. Thompson563 U.S. 51, 64 (2011)], the Court explained

that [City of Canton v. Harris489 U.S. 378 (1989)] did not “foreclose the

possibility . . . that the unconstitutional cegsiences of failing to train could be

so patently obvious that a city coudé liable under § 1983 without proof of a

pre-existing pattern of violations.” Herthe City of Manchester’s failure to

train and properly supervise its officeesyd Clay County’s failure to properly

train and supervise officials resporisifor prosecution and incarceration,

resulted in the malicious prosecutiamdaunnecessarily prolonged detention of

the Plaintiff, as explored further in the sections below.
The ellipses in Harris’s argument excludes the words “however rare,” referring to the
likelihood of a “single-incident liability.Connick 563 U.S. at 64Connickheld, for example,
that “[flailure to train prosecutors in theldrady obligations does ndall within the narrow
range ofCanton’shypothesized single-incident liability.Id.

Harris makes no compellingrgument that single-incident liability should attach. His

strongest argument is that “Melmester failed to establish a pyobl for drivers or other third
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parties who might participate oontrolled buys.” [Record No. 1G# 40] He speculates that
“[alpparently, under Manchester’s policies, anyonthe world may participate in a controlled
buy - a drug dealer, a mullgconvicted fela, someone with a personal vendeifainst a
target, anyone - as long as thatson is not specifically desiged a “confidential informant.”
[Id. at 40-41]

However, Harris’s basis for this statemt is unclear. Heyuotes Chief Fultz's
deposition answer responding “Ntb’ the question: “Is there any written orders that the City
of Manchester has specifically relating tanfidential informants?”[Record No. 102 at 40
(citing Record No. 90 at 16 (Fultz depo. at 59Bjut the record shows that Manchestees
have a policy on use of confidentiafanrmants in drug investigationsS¢eRecord No. 90 at
4 (Fultz depo. at 13); RecordoN90-2 at 9-11] Moreover, CHiEultz testified that there are
only 12 officers, most of whom have a backgroumdarcotics investigations, and that if there
were a new officer who had neveerformed an investigatidthere would be somebody with
them to oversee the investigationld.[at 5 (Fultz depo. at 16)]

In short, Harris has fallen wedhort of alleging “a clear angkrsistent pattern of illegal
activity.” Bickerstaff 830 F.3d at 402. Moreover, he has siedwn that the situation here
warrants a “hypothesized single-incident liabilit¢onnick 563 U.S. at 64. Accordingly,
judgment will be entered in favor tdfe City of Manchester on Count V.

h. M alicious Prosecution under Kentucky Law

As the Kentucky Supreme Court articulatedvartin v. O’Daniel 507 S.W.3d 1 (Ky.

2016),as corrected Ept. 22, 2016),

22 Again, no liability can attach to the Citygarding the alleged viation of Harris’s Sixth
Amendment right.
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[a] malicious prosecution action may bstablished by showing that: 1) the

defendant initiated, continued, or puwoed a criminal or civil judicial

proceeding, or an administrative discilig proceeding against the plaintiff; 2)

the defendant acted without probable ea® the defendastcted with malice,

which, in the criminal context, measseking to achieve a purpose other than

bringing an offender to justice; and iretbivil context, means seeking to achieve

a purpose other than the properuagigation of the claim upon which the

underlying proceeding was based; 4) fineceeding, except in ex parte civil

actions, terminated in favor of the p@nsagainst whom it was brought; and 5)

the plaintiff suffered damages a result of the proceeding.
507 S.W.3d at 11-12. The element distinguishimgstiate law claim from the federal claim is
malice. See Sykes v. Anders@®5 F.3d 294, 309 (6th Cir. 2010) (“This circuit has never
required that a plaintiff demonstrate ‘malice'drder to prevail on a Fourth Amendment claim
for malicious prosecution, and we join th@urth Circuit in declining to impose that
requirement.”). Nonetheless, “[ulnder Kentud&y, ‘malice can be inferred from a lack of
probable cause.Phat’s Bar & Grill v. Louisvlle Jefferson Cty. Metro Govy'®18 F. Supp. 2d
654, 665 (W.D. Ky. 2013) (quotinglassey v. McKinley690 S.W.2d 131, 134 (Ky.1985)).
Accordingly, because there is a sufficient fattdigpute to permit the federal claim to go
forward, the state maliciousgmecution claim may also proce@d.

I I ntentional, Reckless, Negligent Infliction of Emotional Distress

Harris alleges in Count VIII that “[@fendants intentionally, recklessly, and/or
negligently directly and proximately causeétarris to be falselyarrested, maliciously

prosecuted, and wrongfully incare¢ed, and artificially and deldately prolonged his pretrial

detention.” [Record No. 1 &3 159] Moreover, “[d]efendds’ actions caused Harris to

23 While Kentucky law provides qualified immity for law enforcement officers acting
in good faith see Martin 507 S.W.3d at 5 (Ky. 2016) (citirganero v. Davis65 S.W.3d 510
(Ky.2001)), defendants cite onlyderal immunity caselaw, which is not applicable to state
claims. In any event, because there is attlaagenuine issue of material fact as to the
defendants’ intent, an assertiof qualified immunity would nanerit summary judgment.
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suffer physical harm, including phigal ailments and unauthorized physical contact resulting
from the circumstanceand duration of his wrggful incarceration, antb fear for his physical
safety throughout the periad his incarceration.” Ifl. at 23 1160] Finally, Harris argues that
the “[d]efendants’ actions caused [him] to epiprce severe emotional distress” and that the
defendants’ conduct “is beyondetbbounds of any standard ofcéacy, so as to be utterly
intolerable in a civilized society.”ld. at 24 1161-62] Harris plda “outrage” and negligent
infliction of emotional distress.

As an initial matter, becauseetbtatute of limitations hasmwn a claim fofalse arrest,
Count VIl cannot proceed inasmuch as it relies on that theag.Dunn v. Felt26 S.W.3d
68, 70 (Ky. 2007) (one year asute of limitations for false arrest) (citing KRS
413.140(1)(a),(c))d. at 72-73 (claim for false arrest ages at arraignment and tolling rules
do not apply). Moreover, because there is nometent record evidence that the defendants
are responsible for Harris’s prolonged incartiera this Count cannot proceed on that theory
either. What is left is malicious prosecution.

The tort of outrage is permissible whetee defendants “solely intended to cause
extreme emotional distress.Green v. Floyd County803 F. Supp. 2652, 655 (E.D. Ky.
2011) (citingBrewer v. Hillard 15 S.W.3d 1, 7-8 (Ky. Ct. Apd999)). “When the claim of
emotional distress is a supplement to another tort claim, such as false imprisonment, the burden
of showing sole intent cannot be met.bvins v. Hurt Civil Action No. 11-216-JBC, 2011
WL 5592771, at *3 (E.D. Ky. Nov. 16, 2011) (citiRigazio v. Archdiocese of Louisvijl&53
S.w.2d 295, 299 (Ky. Ct. App. 1993)). The fitemhal tort of malicious prosecution is
available to Harrisand it allows recovery for emtional distress damagesSeeCarter v.

Porter, 617 F. Supp. 2d 514, 520 (E.D. Ky. 2008) (citvigCoy v. RWT, IncNos. 2003-CA-
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002177-MR, 2003-CA-002241-MR, 2005 WI593651, at *5 (Ky. CtApp. July 8, 2005),
rev’d on other grounds, 244 S.W.3d 44 (Ky. 2008gcause Harris does not allege that the
defendants “solely intended to cause extreamtional distress,” his [IED/outrage claim
cannot proceedSee GreeB803 F. Supp. 2d at 658ee also Vidal v.éxington Fayette Urban
County Gov't Civil Action No. 5: 13-117-DCR, 201%WL 4418113, *9 (E.D. Ky. Sept. 8,
2014). Indeed, Harris alleges thhe defendants intended to cause his wrongful arrest,
prosecution and imprisonment, weétyond simply emotional distress.

Likewise, a “plaintiff cannot mceed with a claim for néigence where the claim is
really a malicious prosecution claim.Tunne v. Paducah Police DepNo. 5:08CV-188-R,
2010 WL 323547, *11 n.4 (W.IKy. Jan. 21, 2010) (citinglill v. Willmott, 561 S.W.2d 331,
334 (Ky. Ct. App. 1978)).

The policy considerations addressed lgyeglements of a malicious prosecution

action would be thwarted if the plaintiffere allowed to proceed on a theory of

negligence. The plaintiff may noweid the higher standards of malicious-
prosecution claims by bringing negligerdaims against the defendants under

the same facts that cditste his other claims.

Bertram v. Federal Express CorpNo. CIV.A. 05-28-C, 2008 WL 170063, at *7 (W.D. Ky.
Jan. 17, 2008]citing Hill, 561 S.W.2d at 334). The poliagntionale is straightforward,
allowing simple negligence claims agaipsiice for such conduany unreasonably inhibit
their work for fear of reprisal. See id.at n.7 (discussing the policy rationale Hill.)
Accordingly, judgment will be entered inviar of the defendantss to Count VIII.

. Negligence, Gross Negligence, Recklessness

Harris alleges in Count X that “the imilual Defendants nardeherein, and UNITE,

owed a duty to Harris as imposed by Kentuckynmon law and as described above,” and that

they breached their duty “by tawg with negligence, gross negligence, and/or recklessness in
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allowing him to be incarcerated, and for prajorg his incarceration, for crimes they knew or
should have known he did not commit.” [RetdNo. 1 at 25 {§ 170-71] Moreover, the
defendants “breached their duty to Harris byamitng in some manner frevent [Harris’s]
continued detention,” and “[a]s a result@&éfendants’ negligentfgssly negligent/reckless
breach of their respective duti¢tarris was egregiously harmed.ld[at 25 1 172-72]

As discussed above, thisagh may proceed only inasmuels it rests on a theory of
malicious prosecution and, therefore, only wilyards to gross negégce and recklessness.

k. Civil Conspiracy under Kentucky Law

“[Tlo prevail on a claim of civil congracy, the proponénmust show an
unlawful/corrupt combination or agreement beén the alleged consators to do by some
concerted action an unlawful actPeoples Bank of N. Kentuckypc. v. Crowe Chizek & Co.
LLC, 277 S.W.3d 255, 261 (KYt. App. 2008) (citingMontgomery v. Milam910 S.W.2d
237, 239 (Ky. 1995)). “[T]he ements of a civil conspiracare: 1) an agreement or
combination, 2) that is unlawfair corrupt, 3) entered into by éaor more persons, 4) for the
purpose of accomplishing an unlawful goaEllington v. Fed. Home Loan Mortg. Cord.3
F. Supp. 3d 723, 730 (W. D. Ky. 2014) (quotBmwn v. Student Loan Xpress, 12012 WL
1029467, *10 (W. D. Ky. March 26, 2Q)). “Civil conspiracy isnot a free-standing claim;
rather, it merely provides #eory under which a plaifitimay recover from multiple
defendants for an underlying tortld. (quotingFlint v. Coach House, Inc2013 WL 869649,
*4 (Ky. Ct. App. March 8, 2013)). “The law ikentucky requires thactual commission of
the tortious act or a concert of action whembstantial assistance hlbsen provided [] for
liability to attach based onavil conspiracy theory.James v. Wilsqrd5 S.W.3d 875, 897-

98 (Ky. Ct. App. 2002).
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The Complaint alleges the elements of civil conspiracy, stating the defendant-officers
“acting in concert with otheknown and unknown co-conspiragprconspired by concerted
action to accomplish an unlawfpurpose by unlawful means.[Record No. 1 at 24 1164]
The Complaint alleges overt acts “including ot limited to the malicious prosecution of
Harris and the intentional inflictioof emotional distress upon him.'ld[ at 24 {165]

The defendants do not makey freestanding arguments ashe state civil conspiracy
cause of action. Rather, thexamary judgment motion appearssisbsume Count IX into the
discussion of Count VI. The mlence of the unlawful agreentes, of course, the same as
above. And because there is Hisient basis for the jury to fid in the plaintiff's favor on the
state-law tort claims (with the exception ofttacially and deliberately prolong[ing] [Harris’s]
pretrial detention,” for which there is insufieit evidence), the state law conspiracy claim
may proceed.

V.

Defendant George Stewart whlé dismissed as a partydasummary judgent will be
granted in favor of Clay County on all Countllext, summary judgment will be granted in
favor of Defendant Goins, et.abn Count Il (Due Processount IV (Violations of Sixth
Amendment) and Count VIMonellLiability), and on the remaing Counts inasmuch as they
are based on alleged Sixth Andement violations. Summary judgmt also will be entered in
favor of Defendant Goins, et al., on Cowilll (Emotional Distress), the outrage and
negligence theories contained in Count (&ivil Conspiracy), the negligence theories
contained in Count X (Bgligence/Gross Negligence/Reckless)eand the false arrest and/or
prolonged incarceration theoriegntained in Counts IX and XAccordingly, it is hereby

ORDERD as follows:
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1. Defendant Clay County, Kentuckykdotion for Summary Judgment [Record
No. 82] isGRANTED. Plaintiff Alberto Harris’s claimsagainst Defendant Clay County,
Kentucky areDISM I SSED, with prejudice, in their entirety.

2. Plaintiff Alberto Harris’s claims agnst Defendant George Stewart in his
individual capacity ar®I SM | SSED, with prejudice, in their entirety.

3. Defendants William Goins, PatricloBRnson, Unlawful Narcotics Investigation
Treatment and Education, Inc. (UNITE) ane @ity of ManchesteiKentucky’s Motion for
Summary Judgment [Record No. 83FRANTED, in part, andDENIED, in part, consistent
with this Memorandum Opinion and Order.

a. SummaryJudgmentis GRANTED in favor of thes defendants on
Count Il (Due Process), Couht (Violations of SixthAmendment) ad Count VII Monell
Liability).

b. Summary Judgment SRANTED in favor of these defendants on all
theories relating to the Sixth Amendment speaeidy/prolonged incarceration issues otherwise
pleaded in the Complaint.

C. SummaryJudgmentis GRANTED in favor of thes defendants on
Count VIII (Emotional Distress).

d. SummaryJudgmentis GRANTED in favor of thes defendants on
Count IX (Civil Conspiracy) witlrespect to theories of outragnd negligencend theories
based on false arrest andfoolonged incarceration.

e. SummaryJudgmentis GRANTED in favor of thee defendants on
Count X (Negligence/Gross Negligence/Recklessneisisyespect to the theory of negligence

and theories based on false aregsd/or prolonged incarceration.
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f. Summary Judgment BENI ED with respect tolaremaining counts and
theories.
4. Defendant Clay County, KentuckyMotion to Join [Record No. 134] is
DENIED as moot.
5. A revised Scheduling Ordeiill be entered separately.

This 20th day of July, 2017.

Signed By:
- Danny C. Reeves DCQ
United States District Judge
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