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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

ALBERTO HARRIS,
Plaintiff, Civil Action No. 6: 15-151-DCR
V.

WILLIAM GOINS, et al., MEMORANDUM OPINION

AND ORDER
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Defendants.
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The defendants have moved to exclegetain exhibits during the upcoming ttial
[Record Nos. 122, 126and the plaintiff has moved to exde the testimony of a number of
the defendants’ proposed witnesses [Reddal 138], including the defendants’ expert
Michael Bosse [Record No. 136As explained below, the motis will be granted, in part,
and denied, in part.

l. Motion to Withdraw Christina Little’s Deemed Admissions

Defendant Christina Little was servediwthe Complaint on October 12, 2015, but she
did not answer or otherwis@j@ear. Harris served Little witlequests foadmission on March
28, 2016, but not surprisingly, Little did not respond. Harris now seeks to introduce Little’s
unanswered requests for admission as evidendegdinial. [Record . 113] However, the
defendants argue that Little’s admissioskBould be withdrawnand precluded from

introduction during trial.[Record No. 122]

! The defendants filed a motion which duplicates motion at Record No. 122. [Record No.
123]
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Federal Rule of Civil Procedure 36(a)(3pywdes that a matter is deemed admitted
unless the party to whom the request is dires&udes a response within 30 days. The general
rule is that admissions are binding on theypavho made them. Although Little’s deemed
admissions could be offeregjainst her under Federal Rule of Evidence 801(d)(2), she has
not made an appearance in the cabtarris has not identified amxception to the rule against
hearsay that would allow irtduction of Little’s admissionagainst other defendants.

Additionally, withdrawal of the admissiongould promote the presentation of the
merits of the action. Fed. R. Civ. P. 36(b).r Ekample, Harris askedttle to admit that she
never purchased Xanax frohim and that th defendants instructedri® leave Xanax pills
at his home on September 16, 2010. [Redddd 122-1] GivingLittle’s admissions
conclusive effect would be extremely prejudidalthe defendants. Further, Harris has not
shown that he would be haech by withdrawal of the deesd admissions. There is no
indication that Harris sought further discovérgm Little, despite her flure to answer the
requests for admission, which were served Wefbre the close of sicovery. [Record Nos.
51, p. 5; 102-17, p. 12] Further, Little is expediethe called as a witness at trial, where she
will be subject to arss-examination.See Record Nos. 114, 120] Based on the foregoing, the
defendants’ motion to withdraw Littledeemed admissions will be granted.

. Objections to Exhibits

2 The Sixth Circuit does not appear to haagdressed the issue, bsbme courts have
determined that a defendant who has not answered or appeared is not a “party” for purposes
of Rule 36 requests for admissioBee Future World Elecs., LLC v. Over Drive Marketing,

LLC, No. 3: 12-cv-2124, 2014 WL 1794835,*4t(N.D. Tex. May 5, 2014) (citingn re Liu,

282 B.R. 904, 910 (Bankr. C.D. Cal. 2002)). Indtesuch parties can served with discovery

as a non-party under Rule 4H.
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The parties’ have objected to the othersgmsed trial exhibits on the ground that they
have not been sufficiently identified as required by Federal Rukevioience 26(a)(3)(iii).
[Record No. 122, p. 6-16, 127] Aftéhe parties filed their exhibit lists and objections, the
Court entered a Second Revised Scheduling Qedgiiring them to exchange exhibit lists on
or before November 3, 2017. [ReddNo. 164, p. 1] The Ordersal directed the parties to
pre-mark and nmber all exhibits and provideopies to opposing counselld. at p. 2.
Providing copies of the exhibits as ordereduees the risk that gosing counsel will be
unable to identify them. The parties’ objectionsdzhon an insufficient description of exhibits
will be denied as moot.

[ll.  Use of Depositions

The defendants also have filed “olijens to depositions” in which they argue,
essentially, that Harris should pescluded from testifying immsistently with his deposition
testimony. [Record No. 124Should Harris provide trial tastony that is inconsistent with
his deposition testimony, the defendants mayngitego introduce his prior statements under
Federal Rule of Civil Procedure 32d Federal Rule of Evidence 801.

The defendants also object to the introduction of Chris Fultz's deposition testimony.
Fultz was designated an organizational repiesiee of the Manchest Police Department
pursuant to Federal Rule of Civil Procedure 30(be(g) is expected to testit trial. Harris’s
counsel allegedly questioned Fultz during hipafdtion in a manner thaxceeded the scope
of the deposition notice. The defendants coathat Harris should be precluded from relying
on this deposition testimony during trigRecord Nos. 124, p. 5; 124-2]

Rule 30(b)(6) does notntit what can be asked atdaposition, nor does it confer a

special privilege on a deponent responding to this type of ndties.World Network Ltd. v.
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M/V Norwegian Sea, No. 05-22916, 2007 WL 1068124, 8 (S.D. Fla. April 6, 2007)
(quotingKing v. Pratt & Whitney, 161 F.R.D. 475 (S.D. Fla. 1995}iarris could have simply
re-noticed Fultz under the regular notice provisions and asked him the questions to which the
defendants objected. However, such measanesot necessary absent a compelling reason.
Id. Instead, “[i]f the examining party asks quess outside the scope of the matters described
in the notice, the general deposition rules govefd.”

Harris has not indicated that he plans tooduce Fultz's deposition testimony at trial.
Should the Harris attempt to introduce thstitaony, however, henay do as permitted by
Federal Rule of Civil Procedure 32d the Federal Rules of Evidence.

IV.  Obijections to Witnesses
A. Defendants’ Objections

The defendants have moved dtnike several of the plaifi’'s proposed witnesses.
[Record No. 126] Specificallythe defendants argue that Harshould be precluded from
calling Teresa Jones and Michael Shane Mintotestify because he did not disclose their
addresses and telephonemhers, as required by @&eral Rule of CivilProcedure 26(a)(3).
Harris contends in his belated response thatcontact informatioffior these witnesses had
already been provided and, therefohe was not required tociade it in his witness list.
[Record No. 149, p. 1] The Court declines tkeron the merits of #h defendants’ motion in
light of the Second Revised Scheduling Oratich provides a new date for filing witness
lists. The Court notes, howevéhat the address and telephaongnber of a witness must be
provided under Rule 26(a)(3) lgrwhen the information hasot been provided previously.

The defendants also object to Harris’s usobn of “catch-all” witnesses, including

“any person identified on any trial exhibit.” deed, Rule 26 requires the identity of individual
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witnesses who are expected to testify—noagegory of withesses. Parties mgcifically
identify any witnesses they may use at trial or bskng barred from calling such witnesses.
McDole v. City of Saginaw, 471 F. App’x 464, 4780 (6th Cir. 2012) (citig Fed. R. Civ. P.
37(c)(1)). Although it appearsahHarris did not sufficiently iehtify each of his expected
witnesses, the defendants’ motion to strikd e denied as moot, based on the parties’
upcoming obligation to submievised witness lists.
B. Harris’s Objections

Harris has moved to exclude the testimohthe defendants’ proposed expert witness,
Michael Bosse. [Record No. 136] The deferidaetained Bosse to provide his opinions
regarding the events betweee tiefendants and the plaffibn September 16, 2010. [Record
No. 136-1] Harris contels that Bosse did not rely on soyrthcipals or methods in reaching
his conclusions. However, Bosse reported bwatelied on his extensive experience in law
enforcement, which he describedh particularity. [Record NdL.36-1, p. 3] He also provided
a lengthy list of documents he reviewed iaaking his opinions. [Record No. 136-1, p. 1]

When an expert relies “solely or primardy experience, then the witness must explain
how that experience leads to the conclusi@ched, why that experience is a sufficient basis
for the opinion, and how thakperience is reliably applied to the factaritioch Co. Litigation
Trust v. Morgan, 633 F. App’x 296, 300 (6th Cir. 201&uoting Fed. R. Evid. 702 advisory
committee’s notes to 2000 amendments). THerdkants have shown that Bosse applied a
reliable methodology. Namely, Bosse “observed the relegaidience” and “applied the
specialized knowledge” gained from hisuedtional and practical experiencgee Russell v.
Whirlpool Corp., 702 F.3d 450, 457 (8th Cir. 2012) his methodology has been deemed

reliable for various types of experience-based ggpmost notably law enforcement officers.
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See United Sates v. Walker, 657 F.3d 160, 176 (3d Cir. 2011). Officers like Bosse, with “a
long history of specialized experience in a patc area” may opine oissues within that
particular areaSee Heller v. District of Columbia, 952 F.Supp.2d 133, 142 (D.D.C. 2013).

Notwithstanding his qualifications, Bosseay not testify on the ultimate issue of
probable cause. “[I]t ithe responsibility of theourt, not testifying witasses, to define legal
terms.” Berry v. City of Detroit, 25 F.3d 1342, 1353 (6th Cir. 1994 n expert’s opinion may
“embrace an ultimatessue to be decided by the trierfat,” but the issuembraced must be
factual rather than legaBerry, 25 F.3d at 1353-54. AccordiyglBosse may not testify that
probable cause existed, but may provide hisiopiregarding the underlying facts, including
whether Little was a alified informant. See Quinn v. Fresno Cnty. Sheriff, No. 1: 10-cv-
1617, 2012 WL 2995477, at *4 (E.D. Cal. J@8, 2012) (expert could testify regarding
reliability of sources, but not than officer lacked probable caubecause he relied on those
sources).

Harris also argues that Russell H. Davisadd B. J. Burkhart should not be permitted
to testify because the defendants did not disclose their identities under Federal Rule of Civil
Procedure 26(a)(1) or 26(e). [Record No. 138 also objects to the testimony of Amy J.
Trivette, M.D., and Terri Curraan the basis that their identsi@vere not disclosed prior to
the deadline for expert witness disclosures. Finally, he argues that the expected testimony
regarding his prior criminal history is notragssible under Feder&ules of Evidence 404(b),
609, and 403.

Davis is the attorney o represented Harris duringvitilitigation in 2001. Harris
claims that this litigation was motivating factor for the defeadts’ alleged actions in this

case. Harris did not disclose Davis as ayphkely to have discoverable information under
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Rule 26(a)(1). However, the defendants fatledupplement their Rul26(a) disclosures by
identifying Davis after they discovered hentity through their own investigation. The
defendants suggest that theyraveot required to disclodgavis’s identity because Harris
should have done so in the first instance. Hawgit is the defendants, not Harris, who wish

to call Davis as a witness during trial. The defendants have not provided substantial
justification for their failure to disclose D&% identity and, therefore, they will not be
permitted to call him asiimess, unless it is solefgr impeachment. Fed. R. Civ. P. 26(a)(1);
37(c).

The defendants contend tHaarkhart, Trivette, and Cuan are fact witnesses whose
identities were disclosed to the plaintiff well before the end of discoVeBpth Trivette and
Curran were involved with Harris'state-court-ordered competgrevaluation and neither has
been asked to offer an expepinion. Instead, the witnesses are expected to testify regarding
their first-hand knowledge of Harris’s admmsito the Kentucky Correctional Psychiatric
Center, which allegedly caused a delay is hriminal proceedings. Accordingly, the
requirements of Rule 26(a)(2) do not applyl dhese witnesses will be permitted to provide
relevant testimony regardimvghat they saw and did.

C. Harris’s Alleged Criminal History

Harris contends that any evidence regaydirs criminal history is inadmissible. But
the defendants argue that Harris’s criminatdny is relevant because it helps establish
whether officers had probable cause to arn@st in September 2010. While the affidavit

accompanying the search warranade reference to citizen colapts of drug trafficking

3 Harris did not file areply, so the Court assies that he does not contest the defendants
factual assertions regarding the deferidadisclosure of the witnesses.
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from Harris’s residence, there was no mention sfdlieged past convictions in either warrant
application. Accordingly, Harris’criminal history is not relewd in determining whether the
warrants were supported by probable cauSee Garmon v. Lumpkin Cnty., Ga., 878 F.2d
1406, 1409 (11th Cir. 1989).

Regardless of the validity of the arrest \aair it is possible that the officers relied on
additional facts which constituted girable cause to arrest Harrissee United States v.
Calandrella, 605 F.2d 236, 246-47 (6th Cir.) (even where an arrest warrant is defective,
existence of probable causdl support officer’'s action)cert. denied, 449 U.S. 991 (1979).
Evidence of prior arrests and convictions dan helpful in establishing probable cause,
especially where past crimese similar to the one sght to be uncoveredGreenstreet v.

Cnty. of San Bernardino, 41 F.3d 1306, 1309 (9th Cir. 1994). To the extent there is evidence
that officers relied on Harris’s past crimedeciding there was probable cause to arrest him,
the evidence will be admissible, setjto Rule 403. Fed. R. Evid. 402.

The defendants argue, alternatively, that evidence of Harris’s criminal history is
admissible under Federal Rule of Evidence 404(b). Evidenoghef relevant convictions
may be used establish probable caus#out regard to Rule 404(b).United Sates v.
$19,054.00 in U.S Funds, 5: 10-cv-319, 2012 WL 4094361,*& (M.D. Ga. Sept. 17, 2012).
However, to the extent that the 404(b) factars relevant to the officers’ probable cause
determination, the plaintiff mageek admission under this rukkdditionally, prior convictions
may be admissible to impeach wlaintiff's credibility, subject tahe constraints of Rule 403.
Fed. R. Evid. 609.

The parties have not provided specific detaatgarding the alleged convictions or how

they might be introduced. Accordingly, thaseinsufficient information for the Court to
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determine whether past acts or convictioresadmissible for any dhe permitted purposes.
The defendant’s motion to excleiduch evidence withe denied and th@&ourt will consider
the admissibility during triaupon proper objection.
V. Conclusion

1. The defendants’ motion to withdrawnaidsions and to strike exhibits [Record
No. 122] isGRANTED, in part, andENIED, as moot, in part.

2. The defendants’ duplicate motion tolwdtaw admissions and to strike exhibits
[Record No. 123] iDENIED, as moot.

3. The defendants’ motion to striketness list [Recal No. 126] isDENIED, as
moot.

4. The plaintiff's motion to exclude thestimony of Michael D. Bosse [Record
No. 136] isDENIED.

5. The plaintiff's motion to excluelwitnesses [Record No. 138]GRANTED, in
part, andDENIED, in part, consistent with thidemorandum Order and Opinion.

This 14th day of September, 2017.

Signed By:
Danny C. Reeves DCQ
United States District Judge




