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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

ALBERTO HARRIS,
Plaintiff, Civil Action No. 6: 15-151-DCR
V.

WILLIAM GOINS, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.

*k*% *k% *kk *kk

Defendant Unlawful Narcotics Investitions, Treatment and Education, Inc.
(“UNITE") has filed a motion to dismiss the alas that Plaintiff Alberto Harris has asserted
against it. [Record No. 6] With regard tioe federal claims, UNITE argues that that it
cannot be held liable under 42 U.S.C. § 1983 for allegations basex$mondeat superior
liability. [Record No. 6-1, pp.-46] Further, it alleges that thpaintiff has failed to properly
assert a policy or custom establishihgbility under 8 1983. [Record No. 19, p. 8]
However, the plaintiff contends thegspondeat superidiability is only one of the theories
of recovery asserted agaitdNITE. [Recod No. 18, pp. 1215]

With respect to the plairfitis state law claims, UNITE asssrthat it is shielded from
liability by governmental immunity. [Record No. 6-1, p. 6] Conversely, Harris argues that
private corporations such &$NITE are not entitled to therotections of governmental

immunity. [Record No. 18, pp—8] Alternatively, the plaintiff contends that UNITE does
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not meet the test fggovernmental immudity as set out irComair, Inc. v. Lexington-Fayette
Urban Cnty. Airport Corp.295 S.W.3d 91 (Ky. 2009).d., pp. 9-11]

For the reasons outlined below, UNITE’stioa to dismiss will be granted regarding:
(i) the federal constitutional claims under 42 \@.S§ 1983 in Count I; (ii) the alleged due
process violations asserted in Count Il; (ifi¢ failure-to-intervene claim contained in Count
lll; (iv) the alleged Sixth Amendment violati outlined in Count IV; (v) the supervisory
liability claim asserted in Count V; and (vi)etHailure-to-act claim asserted in Count VII.
UNITE’s motion will be denied with respect to: (i) the malicious prosecution claim
contained in Count [; (ii) the civil conspity claim under § 1983 set out in Count VI; and
(iii) the state law claims dlined in Counts VIII through X.

l.

Plaintiff Harris alleges that defendaofficers William Goins, Patrick Robinson,
George Stewart, and Kevin Johnson comgpito violate his constitutional rights by
manufacturing evidence and bringifalse criminal charges against him. [Record No. 1, 11
17, 24] Specifically, he asserts that, in ember 2010, Robinsomd Goins agreed with
Cristina Little, a criminal fugitive, to leave cam incriminating items aHarris’ residence.
[Id., 1 24] Thereafter, Harris asserts thabRson offered Lonnie Philpot the opportunity to
engage in a controlled buy @xchange for dismissal ofdrug charge against himlId[, 11
24-27] Ultimately, Defendants Little and Pt participated ima controlled buy while
outfitted with an audio/deo recording device. Id., 1 2829] While thes confidential

informants (“Cls”) claim that they bought a xax pill from Harris fo $12.00, Harris asserts



that he did not participate that drug transaction and does appear in the recordingld|,
19 33-36]

Based on the CIs’ report, Goins obtaireedearch warrant for Harris’ residence and
an arrest warrant for Harrisld[, 11 37#38] The officers executeithe search warrant while
Harris was not at the residencdd.[ § 41] Harris asserts thafficers Goins and Johnson
placed two $10.00 bills inside his walletd.] 1 45] Meanwhile, Goins and Robinson each
recovered a pill bottle containinganax from the residence.ld[, 1 47#48] Harris was
arrested on September 16, 2010d.,[T 50] And as a result of the items seized from his
home, Harris was charged with twontrolled substance offensesd.[ T 51]

Harris claims that Goins then presented false testimony at the preliminary hearing,
resulting in an invalid indichent of the grand jury.Id., § 56] At that pait, Harris had three
charges against him, andshbond was set at $50,000ld.[ 11 56-57] Consequently, he
remained in jail for over agar until he made bail.ld., 1 59]

Harris also contends that he was adsduby staff while beig held at the Clay
County Detention Center.Id, § 60] As a result, he was tsdarred to a detention center in
Harlan County. Id., 1 62] The underlying charges agaiHarris were eventually dismissed
because the circuit court lacked jurisdictibrowever, he remained i@il due to a charge
against him filed by a correctiomdficer. [Record Nos. 1, 1Y 685; 1-4] That charge was
also dismissed.Id., 1 66]

In August 2011, Goins againetlcase to the grand jury, again allegedly presenting
false testimony. [Record No. 1, -®B] Although Harris was pted on home-arrest for

approximately four months, heturned to the Harlan CoynDetention Center in March
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2012. [d., 19 69-72] Next, he was moved to the Kaoky Correctional Psychiatric Center
where he underwent mental health evaluationdei®rmine his competency to stand trial.
[Id., 1 73-77] On May 23, 2013Harris was released from jailld[, T 79] After several
continuances, Harris appeared Fos jury trial but the Commonwealth failed to present any
witnesses against him, resultingdismissal of the chargesld], 1 80, 8587]

Harris further alleges that his previouslgized vehicle had ba damaged when he
retrieved it from tle impound lot. Id., § 92] Harris assertthat he was wrongfully
incarcerated for 895 days and theg suffered abuse at thenlka of prison officials and
employees during that time.ld[, 19 94100] Based on these allegations, Harris asserts a
variety of federal and state claims againstdefendant-officers, th@nfidential informants,
the City of Manchester, Clay County, UNITEBnd unnamed law enforcement officers and
their supervisors. In Count I, Harris centls that the individual defendants and UNITE
violated his Fourth, Fifth, Sixth, and Fourtde®mendment rights under the United States
Constitution and 42 U.S.C. 8 138 [Record No. 1, 1Y 1686] Count | also includes a
malicious prosecution claim assattunder Kentucky common lawld], 1 112] In Count Il,
Harris alleges that these samefendants violated his Faeenth Amendment due process
rights. |d., 11 11725] Count Ill appears to be a faiito-intervene claim asserted under
42 U.S.C. § 1983, but only agairtsie City of Manchester. Id., 1 126:33] Similarly,
Count VII appears to assert a claim of feehio-act under § 1983, bahly against the City

of Manchester and Clay Countyld] 1 15257]



In Count IV, Harris contends that H&xth Amendment righto a speedy trial was
violated by the individuallefendants and UNITE.Id., 11 13438] Next, in Count V, Harris
asserts a claim for supervisory liability clauvmder 8 1983 against the supervisors of Clay
County, UNITE, and the Manchester City Policéd.,[11 13947] Harris further alleges in
Count VI that the defendants engaged in asporacy to deprive him of his constitutional
rights under 8§ 1983.1d., 11 14851] Finally, Counts/Ill through X contin several state
law claims asserted against the defendants, 1 15873]

The officers, the City of Manchester, a@thy County have filed their Answers to the
Complaint. [Record Nos. 4; 17] UNITE fdethe present motion to dismiss on September
25, 2015, claiming that the plaintiff cannot asseécarious liability claims against it under 8
1983. [Record No. 6-1, p. 2] It further contertiat the state law &ims are barred by
governmental immunity. I§l.] For the reasonsummarized bels, UNITE’s motion will be
granted, in part, and denied, in part.

Il.

When evaluating a motion to dismiss for failure to state a claim under Rule 12(b)(6)
of the Federal Rules of Civil Proceduree t@ourt must determin@hether the Complaint
alleges “sufficient factual mattesccepted as true, to ‘state a claim to relief that is plausible
on its face.” Ashcroft v. Igbgl 556 U.S. 662, 6782009) (quotingBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007)). The plausibilgiandard is met “when the plaintiff
pleads factual content that allows the cotortdraw the reasonable inference that the
defendant is liable for the misconduct allegetii” (citing Twombly 550 U.S. at 556). Thus,

although the Complaint need naintain “detailed factual allegjans” to survive a motion to
-5-



dismiss, “a plaintiff's obligation to provide eéhgrounds of his entitlement to relief requires
more than labels and concloss, and a formulaic recitation dfe elements of a cause of
action will not do.” Twombly 550 U.S. at 555 (internal quotation marks and alteration
omitted).

1.

A. Harris’ 1983 Claims

Defendant UNITE argues that Hafriconstitutional claims depend onr@spondeat
superiortheory of liability which is not permittednder 42 U.S.C. 89B3. [Record No. 6-1,
p. 4] However, in his responsdarris asserts that his caiscy and supervisory liability
claims do not rely on a vicarious liability theory. [Record No. 18, ppl4P Further, he
alleges that his 8 1983 claims against UNITBEoasurvive under a failure-to-train theory.
[Id., pp. 14-15] Lastly, Harris argues that § 1983 permits claimsespondeat superior
against private corporationsld], p. 15]

To state a claim for relief under 42 U.S&1983, a plaintiff must establish that a
person acting under color of state law depritagd of a right secured by the Constitution or
the laws of the United Stated:lagg Bros., Inc. v. Brooks436 U.S. 149, 155 (1978). A
private entity that contracts with the stateprform a traditional state function acts under
color of state law.West v. Atkins487 U.S. 42, 54 (1988). Hower, “[a] defendant cannot
be held liable under section 1983 orrespondeat superioor vicarious liability basis.”
Street v. Corr. Corp. of Am102 F.3d 810, 818 (6th Cir. 1996) (citiMpnell v. Dep'’t of
Soc. Servs. of New York36 U.S. 658, 691 (1978Marvey v. Harvey 949 F.2d 1127,

1129-30 (11th Cir.1992)). WhileMonell dealt with a municipatorporation, the Sixth
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Circuit has held thavlonell applies to private corporations as welitreef 102 F.3d at 818;
Savoie v. Martin673 F.3d 488, 494 (6th Cir. 2012).

Instead, the plaintiff must allege that dipp or custom of thelefendant corporation
caused the deprivation at issugavoie 673 F.3d at 494. If the plaintiff asserts that a policy
caused the violation, he or she must identify graaticular policy and allege facts indicating
that the policy was the “moving force” behind the violatioBeeHeyerman v. Cnty. of
Calhoun 680 F.3d 642, 648 (6th Cir. 201Zhaster v. City of Rocky Rivado. 1:09-cv-
2080, 2010 WL 2802685, at *7 (N.D. ©@hMay 12, 2010) (dismissinylonell claim where
plaintiff failed to allege facts indicating th#te city had a policy of depriving citizens of
their First or FourttAmendment rights).

However, if a plaintiff claimghat a custom of “inactionéxists, he must allege that
the municipality’s or corpoteon’s failure to train evideres “deliberate indifference”
towards the plaintiff anthose similarly situatedCity of Canton, Ohio v. Harris489 U.S.
378, 389 (1989). More speddélly, the plaintiff must plead: (i) a clear and persistent pattern
of unconstitutional conduct by the corporat®ragents; (ii) the corporation’s actual or
constructive notice of that conduct; (iii) therporation’s tacit approval of that conduct; and
(iv) that the failure to train was theaving force behind the conduct at issu&Ambrosio v.
Marino, 747 F.3d 378, 3888 (6th Cir. 2014) (affirming digtt court’s grant of judgment
on the pleadings to defendant where compltitéd to properly allege custom-of-inaction
theory). With regard to the first element,ckear and persistent pattern refers to “prior
unconstitutional actions” unrelatdo the matter at handMiiller v. Calhoun Cnty.408 F.3d

803, 815 (6th Cir. 2005) (affirmghsummary judgment for theounty where plaintiff could
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not show overall pattern of mistreatment of detaineg®mler v. City of Florencd 26 F.3d
856, 865 (6th Cir. 1997) (affirmghsummary judgment for théefendant where plaintiffs
could not identify any prior instancesmisconduct in the sheriff's department).
1. Countl
In Count |, Harris asserts violatioresf his Fourth, Fifth, Sixth, and Fourteenth
Amendment rights by UNITE under 42 U.S.€.1983. Specifically, he contends that
UNITE is liable “through its agents/employees|Record No. 1,  109] Thus, as pleaded,
Count | relies on a theory oéspondeat superidiiability against UNITE. Because claims
premised onrespondeat superiotiability are not permittedunder 8§ 1983, the federal
constitutional violations alleged in Count lilmbe dismissed, as they pertain to UNITE.
Savoie 673 F.3d at 494.
2. Countll
Unlike Count I, Count Il is not expressly limitedrespondeat superidrability. For
example, the plaintiff states that the “[d]edamts deprived Harrisf liberty without due
process of law” and that their “intentionakckless, or deliberately indifferent acts and
omissions” caused the deprivation at issyRecord No. 1, 1 118, 122] Therefore, the
guestion presented is whether Harris has properly alleged corporation liability under § 1983.
Harris does not highlight a particulpolicy constituting a mowig force behind the

alleged violation. See Heyerman680 F.3d at 648Ghaster 2010 WL 2802685, at *7.

1 Harris does not appear to giéeethat any UNITE policy or cusin caused the violations at
issue in Count I.
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However, a liberal construction of his Complaidemonstrates that Harris attempts to plead
that a custom of inaction resulted in the &t@n of his Fourteenthmendment due process
rights. For instance, the reference to “deliberate indifference” comports with one of the
pleading requirements @ity of Canton489 U.S. at 389. [ReabiNo. 1,  122] But Harris
fails to allege a clear and persistéotfice-wide pattern” of illegal conduethis allegations
are limited to the actions of Robinsd@pins, and a confidential informanD’Ambrosiq
747 F.3d at 387. [Record No. 1, 1Y 223] In other words, Haig’ allegations focus only
on the defendants’ actions towards him. Hesduoat assert that prior unconstitutional actions
were taken throughout UNITE’s historyiller, 408 F.3d at 815. For arple, the plaintiff
does not claim that the office and UNITE similarly fabricated evidence against and
maliciously prosecuted other defendants.

Harris does point to his prior lawsuit against Robinson as an indication of prior
unconstitutional actions by one BINITE’s agents. [Recordd 1, T 18] Notwithstanding
this assertion, one prior instan of misconduct does not ddiah a clear and persistent
pattern of misconductSee Stemlerl26 F.3d at 865 (finding &t city’s awareness of one
sexual harassment complaint against an engel@id not make it “plainly obvious” that he
would falsely arrest a womanded on her sexual orientatiod)phabet v. City of Cleveland
No. 1:05-cv-1792, 2006 WB241785, *13 (6th Cir. Nov. 2006) (finding six complaints to

police department over six yedosbe insufficient to show a fiarn of misconduct). Further,

2 Initially, the plaintiff assedd that UNITE was liable undemraspondeat superidheory.

[Record No. 1, 1 8] Throughout Homplaint, other theories adeveloped. Because of liberal
pleading standards, the Colmas construed the alleggas in Harris’ favor. SeeTwombly 550
U.S. at 556.
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misconduct by an agent nine yg@rior to the incident at hd would not put an employer on
notice of a “substantial risk of serious harmlphabet 2006 WL 3241785 at *14.

Even if the allegations in the Complaintreesufficient to shova clear and persistent
office-wide pattern of uncotitutional activity, the links between UNITE and the individual
defendants are far too attenuated to suppm allegation that UNITE had actual or
constructive notice of the illegal conduct and tacitly approved @'®mbrosiq 747 F.3d at
3872 Even though the plaintiff asserts that Robinson was heavily involved in the alleged
conspiracy, UNITE is only linked to Robinsontas “employer or joihemployer.” [Record
No. 1, § 7] With respect to Harris’ prisuit against Robinson, Harris does not argue that
UNITE was aware of this suit, nor did tlseit occur during Robinson’s employment with
UNITE. [Record No. 1, 1 6, £89] Because Harris fails to properly plead a custom-of-
inaction theory against UNITE uad 8§ 1983, this claim will be dismissed, as it pertains to
UNITE.

3. Countlll

The failure-to-intervene allegation in Count Ill appears to be limited to the City of
Manchester. For example, the Complaintestathat “[tjhe misconduct described in this
Count was undertaken pursuant to a routinetig@of the Manchester Police Department to

pursue wrongful convictions ..” [Record No. 1, f130] Next, Harris labels the practice a

3 Harris claims that Goins is also linked to UNIVia a reimbursement of expenses for the

underlying investigation. [Record No. 18, p. 1PJowever, this connection does not indicate
that UNITE had any notice of illegabnduct or approved such condu@&eeD’Ambrosiq 747
F.3d at 387. Likewise, the faittat UNITE paid CI Little’'s €e does not suggest UNITE’s notice
or tacit approval of illegal conduct.ld[]] Thus, even if the Court looks past the Complaint,
Harris has not properly alleged sufficient facts to support a failure-to-train claim against UNITE
under 42 U.S.C. § 1983.

-10 -



“de factopolicy” of “the Manchesr Police Department.”ld., 1 131] Finally, he avers that
the misconduct “was tacitly raifd by policy makers for the umicipal Defendants with final
policymaking authority® [Id., 1 133] Because Count Il describes the City of Manchester’s
liability under a municipal policyr custom theory, it does npertain to UNITE. To the
extent the plaintiff now claimthat the failure-to-intervene ctaiapplies to UNITE, it will be
dismissed as to that defendant.
4. CountlV
The Sixth Amendment violation asserté Count IV, like the constitutional
violations asserted in Count Il, is premis@tdl a corporate custom theory under 42 U.S.C. 8
1983. The Complaint states that UNITE “actedh deliberate indifference to Harris’
constitutional rights, which resulted in the pdeation of Harris’ clearly established
constitutional rights.” [RecordNo. 1, { 138] Again, a me reference to “deliberate
indifference” is insufficient for the claim to siave a motion to dismiss. This claim against
UNITE will be dismissed because the plaintifsHailed to plead the existence of a clear and
persistent office-wide pattern dlegal conduct by that entityD’Ambrosiq 747 F.3d at 387;
Miller, 408 F.3d at 8155temley 126 F.3d at 865.
5. CountV
The plaintiff argues that the doctrine i@spondeat superiois not implicated in 8§

1983 actions alleging supervisory liability[Record No. 18, p. 12 However, UNITE

4 The language in this paragraph suggestsHhats is aware of the pleading requirements

for municipal liability in a failre-to-act theory under § 1983. i§hanguage does not appear in
Harris’ references to UNITE, suggieng that he did not intend &ssert a failur¢o-act theory
against the entity.
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contends that the supervisory liability claimréally a vicarious liabilityclaim in disguise.
[Record No. 19, p. 8]

A supervisor is liable for his inaction “wreehe or she knew or should have known of
widespread violations by subordinated.each v. Shelby Cnty. Sher®91 F.2d 1241, 1246
(6th Cir. 1989). Supervisorjability “must be based on morthan merely the right to
control employees” and cannot based on “simple negligence Hays v. Jefferson Cnty.,
Ky. 668 F.2d 869, 872 (6t€ir 1982), cert. denied 459 U.S. 833 (1982)Daniels v.
Williams, 474 U.S. 327, 3381 (1986). In other words, a plaintiff must show that a
“supervisory official at least implicitly authiaed, approved or knowgly acquiesced in the
unconstitutional conduct of the offending subordinat&dylor v. Mich. Dep’t of Cort.69
F.3d 76, 81 (6th Cir. 1995) (quotiellamy v. Bradley729 F.2d 416, 421 (6th Cir. 1984)).

As an initial matter, the plaintiff has propeasserted alaim of supervisory liability
because he alleges that the supervisorswkoeshould have known that their subordinate
officers and/or investigators were nwadiusly prosecuting civilians . . ."SeelLeach 891
F.2d at 1246. [Record No. 1, 1 141] Further, lddimks the defendants’ lack of supervision
to the deprivation of his “clearlgstablished Constitutional rights.”Id|, § 142] He also
asserts more than simple negligen&ee Hays668 F.2d at 872.1d., 1 143] In addition,
Harris avers that the defendant-supervisoitedato supervise by “authorizing, approving,
facilitating, or directly participatingn their subordinates’ misconduct3ee Taylar69 F.3d
at 81. [d.]

However, the plaintiff's claim appears to be limited to supervisdfigials, rather

than asserted against UNITE as a separatty erftor example, th€omplaint alleges that,

-12 -



“Defendants, including Robins, Johnson, and Unnamed Supenssovere at all relevant
times supervisory personnel with (or acting foQlay County and/or UNITE and/or the
Manchester City Police . . .1d., § 140, emphasis added] Moreoyit is unclear whether a
plaintiff may assert a claim und& 1983 against an entity undepare supervisory liability
theory® Instead, the claim against UNITE supeovssappears to reach the corporation only
through arespondeat superiotheory. Thus, this claim cannot survive with respect to
UNITE. Savoie 673 F.3d at 494.

But even if the Court construed Countag containing a failurto-train theory of
liability against UNITE, the claim would still la As mentioned above, the plaintiff only
claims that one “prior uncotigitional action” was perfornte by an agent of UNITE.
[Record No. 1, 1 18] Thereferbecause Harris has not gie that UNITE had notice of a
clear and persistent pattern of misconductiteyagents, his failure-to-train theory cannot
withstand a motion to dismis®’Ambrosiqg 747 F.3d at 387Stemler 126 F.3d at 865.

6. CountVI

In Count VI, Harris claims that all defeswts engaged in a civil conspiracy against
him in violation of 42 U.S.C. § 1983. [Record No. 1, 11-548 He contends that § 1983
permits civil conspiracy claims against enstie[Record No. 18, p. 12] However, UNITE
argues that a civil conspiracy requires aneagient of individuals, meaning that Harris is

again disguising a vicarious liability claim undedifferent label. [Bcord No. 19, p. 5]

5 See, e.g.Daniels 474 U.S. at 3381 (claim against deputy sherifffaylor, 69 F.3d at

80-81 (claim against wardenijays 668 F.2d at 87472 (claim against county, chief of police

department, and deputy chief pblice department treated undercombination of supervisory

liability and failure-to-train theorieskeach 891 F.2d at 1246 (claim against county sheriff).
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“A civil conspiracy is an agreement betwe@/o or more persoris injure another by
unlawful action.” Hooks v. Hooks771 F.2d 935, 94314 (6th Cir. 1985). For such a claim
to survive a motion to dismiss, a plaintiff madtege: (i) the existence of a single plan; (ii)
that the co-conspirators shan@da general conspiratorial obje@; and (iii) an overt act in
furtherance of the conspiracy thatused injury to the plaintiffld. at 944. “[Clonspiracy
claims must be pled with some degree of specificity. Gutierrez v. Lynch826 F.2d 1534,
1538 (6th Cir. 1987). Where the plaintiff asserts that the defendants had a “shared plan” and
took actions in furtherance ofghconspiratorial plan, thdlegation will survive a motion to
dismiss. See Huffer v. Boge®03 F. App’x 455, 462 (6th Cir. 2012) (dismissing conspiracy
claim because plaintiff failed to include allegais regarding an agreement or shared plan).

If a plaintiff's conspiracy @im against an entity is premised on the actions of that
entity’s officers, thenit is really arespondeat superioclaim. However, if the plaintiff
claims that the entitytself participated in the conspiracy, then the conspiracy claim survives
under § 1983.Memphis, Tenn. Area Local, Am. Postdbrkers Union v. City of Memphis
361 F.3d 898, 904 (6th Cir. 2004ee also Jackim v. Sam’s East, JIi®/8 F. App’x 556,
562-63 (6th Cir. 2010).

Here, the Complaint states, “Defendaatpeed among themselr and with other
individual officers, supervisors, and others ta act in concert in order to deprive Harris of
his clearly established constitutional right§Record No. 1, § 149] Thus, Harris alleges the
existence of a shared plan with a general conspiratorial objectuierrez 826 F.2d at
1538; Huffer, 503 F. App’x at 462. Next, the Complanefers to “overt acts,” such as the

defendants “intentionally concealing or degtng material, exculpatory, and impeachment
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evidence.” [d., § 150] Count VI states that it inpmrates more specific allegations
described earlier in the pleadingld.[ T 148] As a result, Hasridentifies seeral alleged

overt acts in furtherance of the conspira¢yooks 771 F.2d at 944Gutierrez 826 F.2d at
1538. In addition, he contends that the overt acts “proximately and directly caused Harris’
arrest, malicious prosecution, wrongful incartiera and deprivation ofiberty without due
process of law . . .”Ifl., 1 151] Therefore, Harris has séitd the pleadingequirements for

civil conspiracy under § 1983ooks 771 F.2d at 944.

However, UNITE contends that, unddonell, 436 U.S. at 691, a plaintiff may not
assert a civil conspiracy claim against atitgn [Record No. 19, p. 6] The defendant seems
to rely on the assumption th8t 1983 conspiracy claims requinedividuals rather than
corporate entities to form the undeang conspiratorial agreement.ld]] But UNITE has
provided no authority for this assertion. Inste®tEmphissupports the proposition that
entities can participate in civil conspiraciesdaer 8 1983, and that this type of conspiracy
claim does not rely onm@spondeat superigheory® 361 F.3d at 904. As a result, Count VI
will survive the present moticio dismiss.

B. StateLaw Claims

UNITE also asserts that governmentalmomity shields it from liability for the
plaintiff's state law claims, which are found in Count | and Counts VIII through X. [Record

Nos. 1, 11 112, 15Z3; 19, p. 6] In his response, Harargues that UNITE’s motion to

6 UNITE argues thaMemphisis not consistent wittMonell. [Record No. 19, p. 6]
However, Memphis addressedMonell, distinguishing conspiracyclaims premised on the
agreement of a defendant’s agents from thoseipeehon the agreement of the defendant itself.
Memphis 361 F.3d at 904.

-15 -



dismiss is premature because it assummdsfthat are in dispute and because the
governmental immunity question is fantensive. [Record No. 18, p. 3]

Immunity from state law claas is governed by state lawCrawford v. Lexington-
Fayette Urban Cnty. Gov'Civil Action No. 06-299-J8, 2007 WL 101862, *3 (E.D. Ky.
Jan. 10, 2007) (citind@enning v. Bd. of Regents of Regency Ur828 F.2d 775, 777
(1991)). In Kentucky, a private corporation igi&d to governmental immunity if its origin
indicates that it is an agency or alter egoaotlearly immune parent and if it performs a
“function integral to state government.Comair, Inc. v. Lexington-Fayette Urban Cnty.
Airport Corp, 295 S.W.3d 91, 99 (Ky. 2009)ransit Auth. of River City v. Bibelhausdi32
S.W.3d 171, 174 (Ky. Ct. App. 2013). Gomair, an airport board was found to be immune
from suit because the county gommment was the “parent” &ty of the board, and the
board’s maintenance of air trgpwstation infrastructure was cadsred a function integral to
state government. 295 S.W.3d at 4002. The court i€Comairalso concluded that a non-
profit airport corporation was immune because it acted as the alter-ego of the airport board.
Id. at 103.

In other words, “an entity’s immunity stest depends to some extent on the immunity
status of the parent entity fd. at 99;see alscAutry v. Western Kentucky Uni219 S.W.3d
713, 719 (Ky. 2007). Recently, however, courts hinmised on the second part of this
analysis. “An analysis of what an agency akyu#oes is required tdetermine its immunity
status.” Autry, 219 S.W.3d at 717. Functis integral to state government include police
work, public education, corrections, tax collection, and public highway w@dkmair, 295

S.W.3d at 99.
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UNITE is not entitled to governmentainiunity. While the organization might
perform a function integral to state governmentioes not owe its origin to some clearly
immune entity. As a mailt, UNITE is distinguishable frorie airport board and corporation
in Comair. There, the Supreme Cowf Kentucky thoroughly disessed the airport board’s
origin. For example, the court noted that Ky. Rev. Stat. § 183.132(1) provided that a city, a
county, or a city and county acting jdin could create an airport boardComair, 295
S.W.3d at 100. Next, the court highlighteattihe mayor sat on the board and appointed
some of its membersld. (referring to Ky. Rev. Stag 183.132(5)(a)). Tdrother members
were appointed by the county judge or executiviel. (referring to Ky. Rev. Stat. §
183.132(5)(b)). Also, the board’s accountibgoks were subject to examination by the
legislative body that created itd. (referring toKy. Rev. Stat. § 183.132()6 Further, the
county government could exercisguéatory control over the boardd. at 101.

The court held that the aort corporation was an “altege” of the board because it
was formed according to boaatid county government resolutioasd its assets reverted to
the board and governmenpon dissolution.Id. at 102-03. In addition, the corporation’s
articles of incorporation were amendeyl airport board and county resolutionisl. at 103.
Moreover, all excess revenue was used forbtreefit of the boardral county government.

Id. Finally, “[m]ost telling, however, is that .. the Corporation was created to issue bonds
to finance airport improvements. Creationaohew entity by an berwise immune entity
simply to take advantage of a funding mechanism does not cut off the immunity defense for

the new entity.” Id. Because the corporation’s paeniere the airport board and county
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government, and because the corporation peddrefinancial functin on behalf of those
entities, the court held that theMaccorded it the same immunitid.

The Interlocal Cooperam Act, Ky. Rev. Stat. 88 65.21(B00, provides the statutory
framework for public agencies ghare revenues by entering into interlocal agreements. Ky.
Rev. Stat. 8 65.245. Such agreements may estalgrate legal or administrative entities.
Ky. Rev. Stat. 8 65.250(1)(b). The DepartmémtLocal Government must approve these
agreements before they enter into fordey. Rev. Stat. § 65.260(2). UNITE and several
Kentucky counties have enter@ato their third interlocalagreement to empower “local
communities to combat illegal uly use through a comprehensive campaign of investigation,
treatment and education,” which incledeolice work. [Record No. 18-8, pp-10]

Unlike the airport board i€omair, UNITE is not an entity createda statute. See
Comair, 295 S.W.3d at 100. It is not a craatwf Ky. Rev. Stat. § 65.250(1)(b) and the
interlocal agreements; instead, it existed priorthe first interlocal agreement. In fact,
UNITE reserved the right to witlhaw from the most recent imtecal agreement within the
first 90 days of its execution, indicating that the agreement could exist without UNITE.
[Record No. 18-8, p. 4]

Further, UNITE was not created by county government. Instead, it was
incorporated by Bob Mitchell and four of theitial directors, who did not appear to be
acting in an official capacity isigning the Articles of Incporation. [Record No. 18-6, p. 3]
Additionally, UNITE’s Articles do not providehat a member of gowement selects the
board of directors osits on the board.Ske id. pp. 23] On the other hand, i@omair, the

mayor appointed the airpdsbard members and sat on tward. 295 S.W.3d at 100.
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Moreover, no county authority exercisegutatory control over UNITE’s board of
directors, and the accounting books are notesiilip examination by such an authoritee
Comair, 295 S.W.3d at 101. For instance, the ksicstate that the mictors have “full
authority” to regulate the corporation’s interredfairs. [Record No. 18-6, p. 2] In fact,
UNITE, alone, supervises its mhistrative personnel and “Lainforcement Director.”
[Record No. 18-8, p. 4] In addition, lawfercement officers working under UNITE report
to UNITE personnel and follow UNITE policies.ld], p. 5] And property purchased by
UNITE for its Task Force remairibe property of UNITE. Ifl., p. 7]

Likewise, UNITE is dissimilar to the airport corporation @omair. While both
UNITE and the airport corporation have nowdgrstatus, UNITE wasot created pursuant
to board and county government resolutior e Comajr295 S.W.3d at 16D3. [See,
generally, Record No. 18-6.] Additionally, its assets do not originate from the county
government, nor do they revert there upon dissolutidee| e.g.Record No. 18-8, p. 1.]
Instead, the funds may be distributed to a sading non-profit with similar aims. [Record
No. 18-6, p. 2] Overall, it does not appeaattthe counties in the interlocal agreement
created UNITE as #ir alter-ego.

UNITE is also distinguishable from the corporation®Aurtry, 219 S.W.3d 713, and
Northern Kentucky Area Planning Comm’n v. Clo$d2 S.W.3d 91 (Ky. CiApp. 2010). In
Autry, Western Kentucky University, a stateeagy, created the Student Life Foundation
(“SLF”). 219 S.W.3d at 719. The Supreme Qanfr Kentucky held that the SLF was an
alter-ego of the university becaus# the university’s control. Id. For example, the

Management Agreement providétat most of the operatioh&unctions of the SLF were
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assigned to the universityld. Thus, the court found that Elwas merely an agent of the
university, making it subject to “official imomity” through the university’s governmental
immunity. Id. In this case, UNITE is not subjett any state governmental authority’s
control. On the contrary, law enforcement pargl on the joint Task Force are subject to
its policies. [Record No. 18-8, p. 5] Huwet, UNITE has an existence separate from its
duties under the interlocal agreements,emlas the SLF had “no truly independent
existence” from the university ihutry, 219 S.W.3d at 719.

Finally, in Cloyd the Court of Appeals of Kentlklg found that an area planning
commission was entitled to govenental immunity because it apged “under the authority
of the state and with the consent of memtmunties.” 332 S.W.3d at 96. In addition, the
planning commission was creatbg member cities and countiesd. at 95. As explained
above, UNITE does not operate under the authofityounties, nor was it created by them.
Instead, theinterlocal agreement into which UNITE entershs created by cities and
counties. Because UNITE does not orggen from an entity entitte to governmental
immunity, it is not immune from Hag' state law claims against ifTransit Auth. of River
City, 432 S.W.3d at 174.

To the extent UNITE requests dismissathad malicious prosecution claim in Count |
and the claims in Counts Nlthrough X on the grounds ajovernmental immunity, its
request will be denied.

V.
Based upon the foregoing anasyand discussion, it is hereby
ORDERED as follows:
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1. Defendant UNITE’s motion tdismiss [Record No. 6] iSRANTED with
respect to the followinglaims and parties:
a. the plaintiff's claims of awstitutional violations under 42 U.S.C. §

1983 in Count I, as they pertain to UNITE;

b. the plaintiff's claims contained @ounts Il through Vas they pertain
to UNITE; and
C. the plaintiff's claims contained @ount VII, as it pertains to UNITE.

2. Defendant UNITE’s motion talismiss [Record No. 6] i©DENIED with
respect to the remaining claims.

This29" day of December, 2015.

Signed By:
- Danny C. Reeves D(,Q
United States District Judge
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