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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

CHARLIE BELLS, JR.,

Plaintiff, Civil Action No. 6: 15-186-DCR

V.

MEMORANDUM OPINION

JONES, Administrative Medical, et al., AND ORDER

Defendants.

N N N N N N N N N N
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Plaintiff Charlie Bells, Jr, i&n inmate confined by tHgureau of Prisons (“BOP”) at
the United States Penitentiary (“USP”)-\octille located in Adelanto, California.
Proceeding without counsel, Bells has filed a civil rights comp&sserting claims under 28
U.S.C. 8§ 1331, pursuant to the doctrine announce&iwens v. Six Unknown Federal
Narcotics Agents403 U.S. 388 (1971)[Record No. 1] Bells alleges thdtetween late June
2015 and early September 2015, three USKMary officials violated his federal
constitutional rights.

Because Bells asserts claims against igoaent officials, and because he has been
granted pauper status, the Court must conalyeeliminary review ohis complaint pursuant

to 28 U.S.C. 88 1915(e)(2)(B) and 1915A(a). These statutes require that the Court dismiss

1 When Bells filed this proceeding, he was confia¢dhe USP-McCreary, located in Pine Knot,
Kentucky. On March 25, 2016, Bells notified the Court that he had been transferred to the USP-
Victorville. [Record No. 14]

2 The named defendants are: (1) “Jones,” idextifie an “Administrative Medical” official of

USP-McCreary; (2) “Beron,” iddified as the Associate Waed of USP-McCreary; and (3)
“Doyle,” identified as “Ex-Secratry/Notary” of USP-McCreary.
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any action which: (i) is frivolous or maliciou@i) fails to state a claim on which relief may
be granted; or (iii) ssks monetary relief againa defendant who is imme from such relief.
28 U.S.C. 1915(e)(2)(B)¥(iii); 1915A(b)(1)-(2)2 As explained below, Bells filed this
Bivensaction prematurely. Further, he has féite state a claim upon which relief can be
granted regarding the three named defendantsa r&sult, this action will be dismissed with
prejudice.

.

Bells’ handwriting is difficult to decipher.His sentences often run together in a
rambling, incoherent fashion, making it diffit to understand the substance of many
allegations’ Bells alleges that orude 23, 2015; June 28, 20kmd July 5, 2015, he was
denied medication (which he identifies as valp@aetd), either in whole or in part, and that
his requests to be seen by the medical staff deneed and/or delayed[Record No. 1, p. 3,

8 Il (A), “Statement of Claims”] The exachature of Bells’ allegations against Defendant
Jones are not entirely clear, butdmpears to allege that aftez complained to her about the
dispensation of his medication, or the lackdefpensation, she responded that Bells should
“be patient.” [Id.]

Bells claims that on June 23, 2015, Deferidah” Doyle, “Notary/Secretary” at
USP-McCreary, cursed at him, spoke to himainude and disrespeckfmanner in front of

other inmates and USP-McCreataff, and used violent bodgnguage which demonstrated

3 Because Bells is proceedimgo se the Court liberally constrgehis claims and accepts his
factual allegations as truekrickson v. Pardus551 U.S. 89, 94 (2007Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 555-56 (2007).

4 Pages 2, 4, 6, 8, 10, 12, 14, and 16 of the Complaint are blank.
2



hostility. [Id., pp. 3-5] Bells describes Doylealleged conduct as “[ijnhuman [sic]
treatment by staff.” Ifl., p. 5, 8 lll (B)]

Bells contends that, on August 3015, and on August 7, 2015, Defendant Beron
treated him with “upmost regpt” while conducting walk-throughof the cell living areas of
the 202-203 Rangeld, p. 5] Bells further asserts that Beron acted:

without regard to my well-being, fedy or Possibility of My Person of

Endangerment or Threat to Pddsi Harm by Institutional Staff!

Attachment(8) Remedy(s) ... Medical iRedy(s) of Medical Never Giving in

or Helping but lying thereafter ki have “UntreatedWounds & their [sic]

are Inffected [sic],” from the “TEAM” Lt. McKnight formed on 8-21-15 at

about 9:30p.pm (See Previous Conmtl@nclosed herein envelope)....

[Id.] Bells generally alleges that the condtaivhich he was subjected between August 3,
2015, and September 7, 2015, constituted ‘iman treatment and endangermentd.][

Bells states that he submitted grievanessl/or appeals cortgining about these
alleged actions to all the levels of the BOP’s administrairemedy process: the Warden,
the BOP Regional Director, and the B® Office of General Counsel.ld[, p. 7] He lists
the dates on which he filed the first two nols of grievances, but these dates are barely
legible and do not appear to be chronologicaeor Bells indicates that he submitted his
Request to the Warden (BP-@&) “07-30 & 8-01,” andhat he submittet@iis appeal (BP-10)
to the BOP’s Regional @te on “07-30-2015.” Id., 8 IV (A)(2), “Exhaustion of

Administrative Remedies”] Bells further assethat, as of the date of his complaint, his

final appeal to the BOP’s Office of Geral Counsel (BP-11) was “pending.ld.] As



previously noted, Bells’ handwriting is extremalifficult to read in many passages, but he
appears to have dated himmplaint “09-19-15.” Id., p. 15, “Certification™

Bells has attached copies of two Regsidsir Administrative Remedies which he
submitted in October 2014 to the Warden d@RJTerre Haute, in TexrHaute, Indiana.
[Record No. 1-2, at p. 3 (dat€kctober 22, 2014), and at p(dated October 29, 2014)] In
those two remedy requests, Bells alleged fieatvas being denied gger medical treatment
and that USP-Terre Haute officials were beilegjberately indifferent to his serious medical
needs. Id.] Bells also attached copies of threenails regarding hikealth care at USP-
McCreary. In one e-mail ¢&d June 28, 2015, Bells asked the USP-McCreary Health
Services to respond to specific questions ahmumedical treatment. [Record No. 1-2, p. 7].
In another set of e-mails @ June 23, 2015, Bells comipled about changes to his
medication regimen; specifically, the cessatad certain medications and painld.[ p. 9]
The USP-McCreary Health Service responddgglou are on the waiting list to see the
Physician for chronic care and can adgrgour concerns during that visit.Id], p. 9]

Bells alleges that the defendants violatednerous provisions of the United States
Constitution, including but not limited to tHeighth Amendment prohition against cruel
and unusual punishment, the Fifth Amendmentgution preventing deliberate indifference
to his serious medical needs, and the Fthendment protection agst discrimination.
[Record No. 1, p. 7, 8 lll (D)] Bells seeks ander transferring him to an “F.C.l. Mid-

Custody” and placing a lien on the defendafy&rsonal assets and investmentslit.,[p.

5 The postmark on the envelope in which Betigiled his complaint is dated October 20, 2015
(a Tuesday). [Record No. 1-3, p. 1] The Kl&f the Court received Bells’ complaint on
Monday, October 26, 2015, and docketed it on Tuesday, October 27, 2015.
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15, 8 VI, “Relief’] Bells alsoseeks judgment from the féadants in the amount of
$3,000,000. Ifl.; see alspRecord No. 1-1, p. 1]
I.

The Prison Litigation Reformct (“PLRA”), 42 USC § 1997@), provides that “[n]o
action shall be brought with resgt to prison conditions underd4JSC § 1983], or any other
Federal law, by a prisoner confined in any jaiison, or other corréional facility until such
administrative remedies as are availadnle exhausted.” Exhation is mandatoryones v.
Bock 549 U.S. 199, 211 (2007) (“There is no dgimsthat exhaustion is mandatory under
the PLRA and that unexhausted claims cannobtmeight in court.”), and applies to any
claim that arises out of any aspect of prisos, Mhether it involves general circumstances or
particular episodes, and efner it alleges excessiverée or some other wrondgsee Booth v.
Churner, 532 U.S. 731, 741 (2001Rorter v. Nussle534 U.S. 516, 532 (2002).

The four-tiered administrative remedy dabie to BOP inmates complaining about
any aspect of their confinement is outlinedthe BOP’s Administrative Remedy Program,
found at 28 C.F.R. 88 542.10-542.19. Section 32a)lrequires that an inmate first
informally present his compldirto the staff [BP—8 form] Were filing a request for an
administrative remedy. If the nmate cannot informally resolve his complaint, he may then
file a formal written request to the Warden [BP-9 forrflee28 C.F.R. § 542.14(a). If the
inmate is not satisfied with ¢hWarden’s response, he mgypaal to the Regional Director
[BP-10 form]. Thereafter, if the inmate isot satisfied with the Regional Director’s
response, he may appeal that decision @oQffice of General Counsel [BP-11 formee

28 C.F.R. § 542.15.



The BOP’s administrative procedure includes established response times. 28 C.F.R. §
542.18. As soon as an appeahesepted and filed, the Wardkas 20 days to respond; the
Regional Director has 30 days to respond] &eneral Counsel has 40 days to respond.
Only one written extension of time of 20-30 daygermitted. If the inmate does not receive
a response within the allottedni®, he may consider the abseraf response as a denial at
that level. [d.]

In Woodford v. Ngo548 U.S. 81 (2006), the Supreme Court held that exhaustion of
administrative remedies muisé done “properly,” which meargoing through all steps that
the agency holds out, following all directionand adhering to all deadlines set by the
administrative rules.d. at 90. As a federal prisoner, Bellss required to pursue all steps
of the BOP’s administrative remedyogess regarding his various claitmsforefiling this
action. According to the corfgnt, the earliest conduct twhich Bells was subjected at
USP-McCreary allegedly occurred on June 23, 2015. And the most recent unconstitutional
conduct at USP-McCreary allegedlgonrred on September 7, 2015.

Absent extensions, the BOP administratreenedy process takes about ninety (90)
days to complete. But with #nsions, the process could taketo 120 days. Bells alleges
that he submitted his Remedy Request (BP-@héoWarden of USP-McCreary on July 30,
2015, and/or August 1, 2015; that he submitted his Bp-10 appeal to the BOP’s Regional
Director on July 30, 2015, and that his BP-ppeal to the BOP’s Offe of General Counsel
was “pending” as of the date on which hedileis complaint. [Record No. 1, p. 7, § IV
(A)(2)] Bells dated his cont@int September 19, 2015, which ams that given the dates of
the alleged misconduct, Bells filed this aotibefore the entire administrative exhaustion
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process could have run its coumsith respect to any of the tamn (or lack of action) about
which he complains. Regardless of wiest September 19, 2015, Gctober 26, 2015, is
used, it is clear from the Bells’ statementatthe short-circuited the BOP’s exhaustion
process and filed this actioprematurely before fully ah completely exhausting his
administrative remedies.

Where a plaintiff admits that he did nothaust his administrativeemedies before he
filed suit, or that he started the process but not did not complete it, dismissal of the complaint
is appropriate upon initial reviewlones v. Bogkb49 U .S. 199, 214-15 (2007) (district court
can dismiss a complaisua spontavhen it is apparent from ¢hface of the complaint that
claim is barred by affirmative defens®arbe v. Lappin492 F.3d 325, 328 (5th Cir. 2007)
(where complaint was clear that prisoneilefh to exhaust administrative remedies, the
district court may dismiss gua spontdor failure to state a claimyVashington v. Unknown
C/O, No. 1:13-CV-10, 2013 WL 170173, at *4.[8 Ohio Jan. 16, 2013) (“... although
exhaustion of administrative remedineed not be pled speciflgan the complaint, where it
is apparent from the face of the complaint thatinmate has failed to exhaust the prison
grievance procedursua spontelismissal for failure to stata claim upon which relief may
be granted is appropriate on initr@view of the complaint.”)Fletcher v. MyersNo. 5:11-
141-KKC (E.D. Ky. May 17, 2012)affd, No. 12-5630 (6th CirJan. 4, 2013) (“Because
Fletcher’s failure to exhaust, or to attemptetxhaust, administrativeemedies is apparent
from the face of his complaint, the district court properly dismissed Fletcher's complaint on
that basis.”)Brown v. WilsonNo. 10-CV-347-KSF, 2011 WL 676937, at *3 (E.D. Ky. Feb.
16, 2011) (dismissing federal prisoner's complauhiere it was clear from the face of the
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complaint that he had not fully exited his administrative remedieS)nith v. LiefNo. 10-
CV-08-JMH, 2010 WL 411134, at4 (E.D. Ky. Jan. 27, 2010)Gunn v. Ky. Dept. of
Corrections No. 5:07CV-P103-R, 2008 WL 2002258t *4 (W.D. Ky. May 7, 2008);
Deruyscher v. Michigan Dept. of Corrections Heallo. 06-15260-BC2007 WL 1452929,

at *3 (E.D. Mich. May 17, 2007) (dismissirsgia sponterisoner’s complainalleging an the
Eighth Amendment violation, where he admitthdt the prison exhaustion process was still
pending).

In summary, it is clear from éhface of Bells’ complainthat he filed this action
before he fully and completely exhausted hisotgs constitutional claims. As a result, all of
the claims asserted in thastion are subject to dismissal, without prejudice.

[11.

Notwithstanding the foregoing discussion, other reasons warrant the dismissal of
Bells’ claims on the merits. First, Bells h&msled to state a clainentitling him to relief
against Jones based upon alleged deliberatifarehce under the Eighth Amendment. Bells
identifies Jones as an “Administratiiedical” official at USP-McCrearynot as a provider
of medical care or someone whas training and expertise ihe medical fied. Numerous
courts, including this Court, have dismissedhsglaims against defendant Health Services
Administrators, Wardens, and higher levBOP administrative officials because the
defendants either were not dieal professionals personalipvolved with the prisoners’
medical treatment or they lacked authority override the treating physician’s decisions
regarding medical treatmentSee Stewart v. Murphyl74 F.3d 530, 536 (5th Cir. 1999);
Camberos v. Branstad'3 F.3d 174, 176 (8th Cir. 199%evil v. Lappin No. 0:11-CV-117-
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HRW, 2012 WL 1409550, at *2 (ED. Ky. Apr. 23, 2012)aff'd, Bevil v. Lappin No. 12-
5520 (6th Cir. Jun. 14, 2013rown v. WilsonNo. 6:11-CV-189-KSF, 2012 WL 639475, at
*4 (E.D. Ky. Feb. 27, 2012)varren v. EppsNo. No. 2:10cv22-MTP, 2011 WL 3349829,
at *6, (S.D. Miss. August 2, 2011)cintosh v. BeighleyNo. 2:08cv414-WTL, 2011 WL
1364208, at *3 (S.D. Ind. April 11, 201agner, Jr. v. Wexford Medical Health Servijces
No. 2:09cv28, 2010 WL 3395034t *5 (N.D. W.Va. July 21, 2010).

That rational applies here because Bellesdnot allege that Defendant Jones was a
medical care provider who deniédn necessary medical treatmeriie merely alleges that
he “spoke” to Jones about his conversatiams jarior inquiries to Nurse Summers regarding
his medical treatment. [Recoib. 1, p. 3] Bells alleges thae suffered from unspecified
“untreated wounds” and an “infection,” appatlg stemming from the use of force against
him on August 21, 2015ee id, p. 5, and that a change wasde in some of his daily
medications (Ranitidin@00mg and Naroxen),seeRecord No. 1-2, p7; p. 9. However,
Bells doesnot allege that any of the named defemdawere medical care providers who
either changed his medicatiorgimmen or denied him necessamngdical treatmenin relation
to the alleged physical injuries sustained on August 21, 2015.

Bells appears to be asserting claims masfaDefendant Jones because she held some
type of administrative or supervisory positiontiie medical department of USP-McCreary.
However, the doctrine afespondeat superipror the right to control employees, does not
provide the basis for liability in Bivensaction. SeeMonell v. Dep’t of Soc. Sery£136 U.S.
658, 691 (1978)Jones v. City of Memphi®86 F.2d 622, 625 (6th Cir. 1978tiger v.
O’Neill, 53 F. App’x 738, 740 (6th €i2002). Because vicarioliability is inapplicable to
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Bivensand 42 U.S.C. § 1983 civil suits, a plaintifiist plead that each Government-official
defendant, through the official’s own indilial actions, violated the ConstitutioAshcroft

v. Igbal 556 U.S. 662, 667 (2009). #&hort, “[s]imple awarerss of employees’ misconduct
does not lead to supervisor liabilityl’eary v. Daeschne49 F.3d 888, 903 (6th Cir. 2003)
(citing Lillard v. Shelby Cnty. Bd. of Edu&6 F.3d 716, 728 (b Cir. 1996));see Shehee v.
Luttrell, 199 F.3d 295, 300 (6th Cir. 1999) (stating that supervisory liability “must be based
on active unconstitutional behavior and canbet based upon ‘a mere failure to act™)
(quotingSalehpour v. Univ. of Tenrl59 F.3d 199, 206 (6th Cir. 1998)).

Here, Bells does not allege that Defertddones was personaligvolved regarding
the decisions concerning his medical treatmamd/or his medication. “[T]he ‘denial of
administrative grievances or the failute act’ by prison officials does not subject
supervisors to liability under 8 1983Grinter v. Knight 532 F.3d 567, 576 (6th Cir. 2008)
(quoting Shehee v. Luttrell199 F.3d 295, 300 (6th Cir. 1999)). Therefore, Bells’ Eighth
Amendment claim against Defendant Jones alleging deliberate indifference to his serious
medical needs will be dismissedth prejudice for failure to state a claim upon which relief
can be granted.

Next, Bells’ allegations that the DefendaiiDoyle and Beron deonstrated hostility
and/or disrespectful behavior towards him; ttrety cursed him and were rude to him; and
that they engaged in other forms of unpleasambal harassment, do not state an Eighth
Amendment violation. The use of harassinglegrading language by a prison official does
not rise to constitutional dimensionsSee Ivey v. Wilsor832 F.2d 950, 954-55 (6th Cir.
1987);Johnson v. Dellatifa357 F.3d 539, 546 (6th Cir.) (lsssment and verbal abuse of a
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prisoner do not constitute the type of infliction of pain that the Eighth Amendment prohibits),
cert denied --- U.S. ----, 125 S.Ct. 157, 160 L.Ed.2d 59 (2004)ngo v. Tenn. Dep't of
Corr., 499 Fed. App’'x 453, 455 (6th Cir. 2012) (“Verbal harassment or idle threats by a state
actor do not create a constitutional violatiodare insufficient tsupport a section 1983
claim for relief.”); Violett v. ReynoldsNo. 02-6366, 2003 WL 22097827, at *3 (6th Cir.
Sept. 5, 2003) (verbal abuse dratassment do not constitygenishment that would support

an Eighth Amendment claimMurray V. U.S. Bureau of Prison406 F. App’x 401, 1997

WL 34677 (6th Cir. Jan. 28, 199{@ffirming dismissal of Eighth Amendment claims based
on offensive remarks made byigun officials). Thus, Bells fails to state an Eighth
Amendment claim against Defendants Jomesl Doyle and that claim against these
defendants will be disissed with prejudice.

Finally, Bells has requesteath order placing him in &mid-custody” BOP facility.
[Record No. 1, p. 15] As noted, Bells notidithe Court March 25, 201&at he had been
transferred to the USP-Victorvillem Adelanto, Califonia. An inmate’sransfer or release
renders the district couinable to grant the injutice requested relief. Fredette v.
Hemingway 65 F. A’ppx 929, 931 (6th Cir. 20033ge also Kensu v. HaigB7 F.3d 172,
175 (6th Cir. 1996) (prisoner’s claim for de@tory and injunctive redif becomes moot once
the prisoner is transferred frotihe prison about which he complained to a different facility);
Abdur-Rahman v. Michigan Dep’'t of Corr65 F.3d 489, 491 (6tkCir. 1995) (inmate’s
request for injunctive relief mooted uptmansfer from relevant prison)avado v. Keohane
992 F.2d 601 (6th Cir. 1993) (same). For thesssons, Bells’ request for a transfer to
another BOP facility is moot.
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V.
Based on the foregoing analyaisd discussion, it is hereby
ORDERED as follows:
(1) The Complaint [Record No. 1] fie by Plaintiff Charlie Bells, Jr., is
DISMISSED, with prejudice.
(2) Bells’ request for a transf¢Record No. 1, p. 15] iBENIED asMOOT.
(3)  Judgment will be entered this datdavor of the named defendants.

This 13" day of May, 2016.

Signed By:

W Danny C. Reeves TCR
United States District Judge
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