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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

JOHN MARCUM, et al.,
Plaintiffs, Civil Action No. 6: 16-180-DCR
V.

SMITHFIELD FARMLAND CORP., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendant.

*** *k% *kk *k*k

This matter is pending for consideratiohthe defendant's Motion to Dismiss the
plaintiffs’ Complaint under Rule 12(b)(6) of titeederal Rules of CiviProcedure. [Record
No. 5] The matter haseen fully briefed and is ripe for dsion. For the reass that follow,
the Court will grant the motion, ipart, and deny it, in part.

l.

The plaintiffs are former employees Defendant Smithfieldcarmland Corporation
(“Smithfield”), a ham packaging facility locad in Middlesboro, Kentucky. [Record No. 1-1,
19 3, 6] At the time his employment cedisdohn Marcum had worked at Smithfield for
approximately 30 years.Id. at 8] During his last ¥ years of employment, Marcum
suffered from a health condition theffected his foot and causkuin to walk wth a limp. [d.
at 11 12, 13] At sompoint, he was diagnosedth Charcot foot. Id. at § 12] Marcum was
approved for intermittent leave pursuantthe Family and Medical Leave Act (“FMLA”)

around May 2015, due to his stomacbeus and blood transfusiondd.[at ] 15]
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Paul Carter had been employed with Smithfield for approximately ten yedrst
9] Around July 2012, Carter wife was diagnosed with flmammatory joint disease and
osteoarthritis, requiring Carter’'s careld.[at § 14] Carter waapproved for intermittent
medical leave pursuant to the FMLA aroudavember 4, 2014, to care for his wifdd.[at
16]

The plaintiffs allege that, immediately upeiurning from intermittent leave approved
under the FMLA, Smithfield supervisorsnga management would “purposefully and
knowingly retaliate against Plaintiffs by reagsng them [from their normal positions in the
pump room] to the ‘cardboarcbom,” which was known athe most rigorous and labor
intensive job at the company.1d[ 1 1 7, 17] The plaintiffslizge that Smithfield supervisors
and managers laughed as tlo&gerved the plaintiffs struggly with “cardboard room” duties
and refused to reassign the plaintiffs to their regular job. af 11 18, 19] The plaintiffs
contend that, due to Carter’s age and Marcuags and serious health condition, they were
not able to perform the rigorous duties of thedbaard room and were eventually forced to
resign. [d. at 1 20, 24]

The plaintiffs further allege that Smithfieldterfered with their ability to take leave
under the FMLA by requiring theno recertify their leave after each absendel. 4t 1 43]
Additionally, the plaintiffs contend that, overetibourse of their employment, co-workers and
members of Smithfield management subjectashttio discriminatory comments based on
their age and/or peetved disabilities. Ifl. at § 21]

I.
In considering a motion under dieral Rule of Civil Procederl2(b)(6), the Court must

look to the Complaint and determeimvhether it statesaaim for which relief is available. The
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Complaint “must contain sufficient factual mattaccepted as true, to ‘state a claim to relief
that is plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007))The factual allegations must be sufficient to
raise a right to relief alve the speculative levelwombly 550 U.S. at 555, and permit the
Court to “draw the reasonableference that the defendai#t liable for the misconduct
alleged.” Igbal, 556 U.S. at 678.

While a complaint need not contain detdifactual allegationst must contain more
than an “unadorned, the defendantawfully-harmed-me accusationld. “A pleading that
offers ‘labels and conclusions’ or a ‘formulaexitation of the elements of a cause of action”
is insufficient. 1d. (quotingTwombly 550 U.S. at 555).

1.
A. Family and Medical Leave Act (“FMLA”)

Under the FMLA, a qualifying employee éntitled to 12 workweks of leave during
any 12-month period due to lwe/n serious health condition or¢are for an irmediate family
member suffering from a serious health conditi®@®ee29 U.S.C. § 2612§41). The FMLA
creates a private right of agti for employees based on an eoygl’s violation of the Act.
Seeld. at § 2617. The Sixth Circuit recognizeso types of claims: one based on an
employer’s interference with an employeeights under the FMLA and one based on an
employer’s retaliation against amployee for exercising attempting to exercise rights
under the FMLA. See Branham v. Gaatt Satellite Info. Network, Inc619 F.3d 563, 568
(6th Cir. 2010).

To prevail on an FMLA interference claitine plaintiff must demastrate that: (1) he

was an eligible employee undée FMLA; (2) the defendant eaan employer as defined by
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the FMLA,; (3) the plaitiff was entitled to leave under tikéVILA; (4) he gave the employer
notice of his intention to take leave; andtfty employer denied the employee FMLA benefits
to which he was entitledEdgar v. JAC Prods., Inc443 F.3d 501, 507-08 (6th Cir. 2006).
Under the retaliation theory, agnhtiff must establish that: Y1he engaged in statutorily
protected activity; (2) he suffered an advessgployment action; an(8) there was a causal
connection between the exercise of his rightder the FMLA and # adverse employment
action. Id. at 507.
1. Eligible Employee

Only eligible employees nyarecover under the ActSee Stimpson v. UPS51 F.
App’x 42, 45 (6th Cir. 2009)See also Humenny v. Genex CpB90 F.3d 901, 905-06 (6th
Cir. 2004) (“Eligible employeefequirement applies to both ri#dion claims and interference
claims under the FMLA.) An eligible empleg is one who has been employed for at least
twelve months and has workatlleast 1,250 hours during theepious twelve-month period.
29 U.S.C. 8§ 2611(2)(A). While the plaintiffs hapked sufficient facts to establish that they
were employed by Smithfield for at leastetwe months, the Complaint is devoid of
information concerning the numbef hours that either pladiiff worked during any twelve
month period. Further, the Complaint c@ins no information concerning the FMLA’s
“worksite requirement,” which provides thain eligible employee does not include an
employee of worksite at whichglemployer employs fewer thanw0rkers if the total number
of employees employed by the ployer within 75 miles idewer than 50. 29 U.S.C. §
2611(B)(ii).

The plaintiffs contend that they eachnwed for Smithfield for many years and that

they were eligible employeemder the FMLA. [Record No. 1-%,40] Whether a worker is
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an “eligible employee” under tHe&MLA is a legal conclusion, hosver, and musgie supported
by sufficient factual matter to support the allegatiSee Igbgl556 U.S. at 678. Each plaintiff
contends that he applied and was apprdeedntermittent FMLA kave on a specific date
during his employment. [Recoib. 1-1, {1 15, 16] While the phdiffs have not articulated
particular facts to support each element of‘tigible employee” requement, they allege a
key factor supporting the conclusion that thvegre eligible emploges—namely, that they
applied for and were approved fle@ave under the Act. At iinitial stage in the action,
construing the facts pled in the light most faldeato the plaintiffs, t Court finds that the
plaintiffs have sufficiently established thtaey were eligiblemployees under the FMLA.
2. Interference

An employer may require aamployee to provide a doctercertification confirming
the existence of a serious health condition.U25.C. § 2613(a). Aditionally, an employer
may require an employee to subisubsequent recertificatiorien a reasonable basis.” 29
U.S.C. 8§ 2613(e). The plaintiffs contend thatitBfreld interfered with, restrained, or denied
their exercise of rights under the Act by requirithem to recertify @ir leave after each
absence and “generally making it an extrawady hassle” for them to take leave under the
Act.

The Complaint provides little information redang the nature gplaintiffs’ absences

under the FMLA. Specifically, the Complaintopides the date each plaintiff's leave was

! The defendant contends that allegation ofilality is deficient because the plaintiffs have
failed to plead facts regardingetitimeframe in which they wemntitled to FMLA benefits.
With respect to the retaliation claim, the plé#fs clearly allege that, immediately upon
returning from FMLA leave, thefaced retaliation from the defdant. The Complaint, read
in the light most favorable to plaintiffs, iradites that the alleged interference occurred in
connection to the sanapproved FMLA leave.
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approved and that tHeave was intermittentimportantly, the length any individual absence
is not stated. Further, theapitiffs do not provide whethaviarcum’s (or Carter’s wife’s)
healthcare provider specifiech@nimum duration of a serious health condition in the original
certification.

An employer may requestaertification every thirty daydue to long-term conditions
and may request recertificationore often if circumstancdsave changed or the employer
receives information that castloubt on the employee'stated reason for the absence. 29
C.F.R. 8 825.308(a). However, if the empldgdeealthcare provider Bapecified a minimum
duration for the FMLA leave, themployer generally may not rexph recertification in less
than the minimum period specified. 29 ®RF§ 825.308(b). Requiring an employee to
recertify leave after an absence, without morapisa violation of the Act. Based on the facts
as alleged by the plaintiffs, Smithfield’squest for recertification does not constitute a
violation of the FMLA.

Further, the plaintiffs’ allegation of an “eatrdinary hassle” fails as a matter of law.
While detailed factual allegains are not required, generahadorned accusations will not
suffice. What may be an “extraordinary hasstedne person may simphe compliance with
valid FMLA requirements to another. Undervomblyandigbal, the plaintiffs have failed to
allege sufficient facts to state arrh that is plausible on its fac&wombly 550 U.S. at 570;
Igbal, 556 U.S. 678. Based on the foregoing, thengifés’ FMLA interference claim will be
dismissed.

3. Retaliation
The FMLA prohibits employer from discharging or otin@ise discriminating against

individuals for exercising theirghts under the Act. 29 U.S.€.2615(a)(2). Each plaintiff
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contends that, immediately upon returning frapproved FMLA leavehe was reassigned
from his previous position in the “pump roon@’ the “cardboard room”™—a position that was
known as being the most labor intemsin the compayn [Record No. 1-111 7, 17-18] The
plaintiffs further contend that no other Shiield employees besides the plaintiffs were
required to work in the pummom for an entire shift. Thworking conditions became so
intolerable, the plaintiffs allege, they were forced to resign.

Smithfield argues that the plaintiffstassignment to the cardboard room does not
constitute an adverse employment action. Whelgssignments without changes in salary,
benefits, title, or work hourgpically do not constitute adversenployment actionshe courts
should examine “other indicghat might be unique ta particular situation.”Ford v. Gen.
Motors Corp, 305 F.3d 545, 553 (6th CR002) (citation omitted).

The plaintiffs have identified not onlyeassignment to the cardboard room, but
constructive discharge as an acheeemployment action at issugee Logan v. Denny’s, Inc.
259 F.3d 558, 568-69 (6th CirO@1). To establish a claim @bnstructive discharge, the
plaintiffs ultimately must show that Smiibld deliberately created intolerable working
conditions, and that it did so with the intentminforcing the plaintiffs to quit their jobsSee
id. To determine whether constructive dischdnrge occurred, both tlemployer’s intent and
the employee’s objective fla@gs must be examinedd. Whether a reasonable person would
have felt compelled to resign mEnds on the facts of the cabef relevant factors include:
demotion; reassignment to mahor degrading work; and hasment or humiliation by the
employer calculated to encourthe employee’s resignatiofd. at 569.

The plaintiffs allege that, upon reagsment to the cardboard room, Smithfield

managers and supervisors laughed at the dfaiats they observed the plaintiffs struggling
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with the intense job demands. [Record No. 1-18]f The plaintiffs havelso alleged a close
temporal proximity between their exercise of EMrights and the alleged retaliatory conduct,
which is enough to allege a causal liakthis stage of the proceedingdee Mickey v. Zeidler
Tool & Die Co, 516 F.3d 516, 523-26 (6th Cir. 2008). Thaintiffs are not required, at the
pleading stage, to provide every detail of #leged adverse actiorConstruing the facts in
the light most favorable to thelaintiffs, the allegations of &h Complaint give rise to an
inference of unlawful retaliation under the FML&ee Bell v. Prefix, Inc321 F. App’x 423,
426 (6th Cir. 2009).

B. Kentucky Civil Rights Act (‘KCRA")

1. AgeDiscrimination

Both plaintiffs have asserted claims for age discrimination under the Kentucky Civil
Rights Act ("KCRA”), KRS 8§ 344.040(1). Becauseitsfsimilarity to federal civil rights law,
Kentucky courts follow federdaw when considering clainsf employment discrimination
under the KCRA.See Bd. of Regents of ly. Univ. v. Weickgenanm85 S.W.3d 299, 306
(Ky. 2016).

Direct evidence of discrimination typiba exists when the decision-maker or an
employee who influenced the @igion-maker made discriminaiocomments related to the
employment action in questiorsee Sharp v. Aker Plant Servs. Grp., 726 F.3d 789, 798
(6th Cir. 2013). When a plaintiff seeks to dditth age discrimination indirectly, courts apply
the burden-shifting analysis announcedvicDonnell Douglas Corp. v. Gregedll U.S. 792
(1973). Plaintiffs are required to establisbrema faciecase with proof that the plaintiff was:
(1) forty years or older; (2) discharged; @ualified for the pason from which he was

discharged; (4) and replaced &gignificantly younger persoiWilliams v. Wal-Mart Stores,
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Inc., 184 S.W.3d 492, 496 (Ky. 2005) (citikdine v. Tenn. Valley Auth128 F.3d 337, 349
(6th Cir. 1997)). While th@rima facieelements do not constitutepleading standard, the
plaintiffs must allege specifitacts necessary to show thaeyhare entitled to relief against
this legal backdropSee Swierkiewicz v. Soresd4 U.S. 506, 512 (2002%ee also Twomhly
550 U.S. at 570.

The Complaint does not state the plaintiffseadt may be inferred that Marcum is
over 40-years-old since Inas worked for Smithfield for mothan 30 years, but the Court has
no basis to infer that Carter is over the agd@f In response to thdotion to Dismiss, the
plaintiffs acknowledge this deficiency, but centl that “obviously Plaintiffs’ counsel would
not file an age discriminath claim if Plaintiffs wereunder the age of forty?” A motion to
dismiss tests the sufficiency of the Complalmowever. While th€ourt applies a common
sense approach to construing the parties’ mhegd it will not read ito the Complaint facts
that simply are not there. Because Carter héedfto allege that he is over 40-years-old, his
claim for age discrinmation cannot proceed.

With respect to Marcum’s &im, he alleges that he wasnstructively discharged and
that he was replaced by a p@rdn his or her twenties. Marcum'’s failure to discuss whether
he was qualified for his positionm®t fatal at this stage of litagion. The Court may infer, for

the purposes of this motion, that Marcuvas qualified based on his thirty years of

2The plaintiffs further contad that the defendant has “efjaacess and knowledge that both
of the defendants are over the age of forty."e phaintiffs have alsprovided the affidavit of

a former co-worker, purporting to providefoanrmation supporting the plaintiffs’ claims.
Because Rule 12(b)(6)dts the sufficiency of the Comphd, the Court will not consider
matters outside the Complaint on atmo to dismiss under this ruleéSee Kostrzewa v. City
of Troy, 247 F.3d 633, 643 (6th Cir. 2001).
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employment. Accordingly, the motion to digsiwill be denied withiespect to Marcum’s
claim of age discrimination under the KCRA.
2. Disability Discrimination and Failure to Accommodate

Marcum contends that Smithfield consdtively terminated his employment based on
a disability or perceived disability in violation of K.R.S. § 344. Specifically, he alleges that,
during the last few years of his employmenSatithfield, he walkedvith a noticeable limp
due to a condition known as Charéott. [Record No. 1-1,  13]

Courts interpret the KCRA consistemith the Americans with Disabilities Act
(“ADA"). See Howard Baer, Inc. v. Scha®@7 S.W.3d 589, 592 (Ky. 200Bryson v. Regis
Corp., 498 F.3d 561, 574 (6th C2007). These statutes makertiawful for anemployer to
discriminate against an othasg qualified individual on the k& of a disability. K.R.S. §
344.040(1)(a); 42 U.S.C.B2112. To establish@ima faciecase of discrimination based on
disability, Marcum must show tha(1) he had a disability abe term is defined under the
KCRA; (2) he was otherwise glifeed to perform theequirements of his job, with or without
a reasonable accommodation; (3) he suffereadserse employment decision because of the
disability; (4) Smithfield knew or had reason to know of his disability; and (5) he was replaced
or his job remained operSee Rosebrough v. Buckeye Valley High Sclé®@6l F.3d 427, 431

(6th Cir. 2012).

¥ The plaintiffs also assert that they werebected to discriminatorgomments because of
their age and/or disabilities” over the coutdetheir employment. [Record No. 1-1, § 21]
Without more, this is not suffient evidence of direct discrimiti@an to state a plausible claim
for relief. See e.g., Ercegovich v. Goedy Tire & Rubber C9.154 F.3d 344, 355 (6th Cir.
1998) (“Isolated and ambiguous comments . e.tap abstract to support a finding of age
discrimination.”).
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The KCRA defines disability as “[a] physicat mental impairmenthat substantially
limits one . .. or more of ghmajor life activities othe individual,” haung a “record of such
impairment,” or “[bJeing regaled as having such an impaent.” K.R.S. § 344.010(4)See
also29 C.F.R. § 1630.2. The ADA Amendments of 2008, Pub. L. 110-325, § 2, 122 Stat.
3553 (2008), broadened the definition of disabiligjecting “inappropriately high level[s] of
limitation necessary to obtagdoverage under the ADA.”

While Marcum’s impairmeniay or may not constitutedisability under the KCRA,
it is a fact-sensitive inquiry and dismissal as tage of the litigation would be improp&ee
e.g., Penny v. URSL28 F.3d 408, 416 (6th Cir. 1997)See also Semien v. Packaging
Unlimited, LLG 3: 12-cv-643, 2014 WI3508681, at *6 (W.D. KyJuly 15, 2014) (“[A]n
individual may limp for a variety of reasomaany of which would not support a disability as
defined in the ADA.”) Further, Marcum alleg¢ghat he developed a limp and was forced to
resign soon thereafter. The temporal proxinigtween the events may suggest that the
alleged disability was a giger for Marcum’s allegedonstructive terminationCf. Brune &
Ashing v. Basf Corp234 F.3d 1267, 2000 WL 1597908, (&th Cir. 2000).

Marcumalsoalleges that Smithfield fagd to provide reasobke accommodations on
the basis of his disability in violation ofdilKCRA. In a failured-accommodate case, the
plaintiff must establish that he is protectedthg statute, and that he “requested and was
denied” a reasonable accommodatidmckard v. Gen. Motors Corp52 F. App’x 782, 786
(6th Cir. 2002). While the plaiiff need not use any “magic \was” to request a reasonable
accommodation, he must conn#éw request to his physicat mental restrictionsSee Leeds
v. Potter 249 F. App’'x 442, 449-50 (6th Cir. 2007 Upon an employee’s request for a

reasonable accommodation, “arfommal, interactive proceswith the individual with a
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disability in need of the accommodation” may occBee?29 C.F.R. § 1630.2(0)(3). Marcum
alleges that he requested to be assigned todgalar job,” rather thanardboard room duties,
which he suggests he was unable to perforentdihis disability. [Record No. 1-1, T 19]

Smithfield argues that Marcum’s failute-accommodate claim must be dismissed
because his allegations do not establish thatdsedisabled underelKCRA. As explained
above, however, Mamn has alleged sufficientdes to make his claim of disability plausible.
In support, Smithfield cites a host of casesvimch individuals with ambulation difficulties
were determined not to be disabled under ADA. Notably absenthowever, are cases in
which this determination has been mademotion pursuant to Rule 12(b)(6).

3. Retaliation

The plaintiffs allege that Smithfield consttively discharged themn violation of the
anti-retaliation provisions of the KCRAKentucky Revised Statute 344.280(1) makes it
unlawful to “retaliate or digaminate in any manner agairsiperson because he has opposed
a practice declared unlawful by this chapter,because he has made a charge, filed a
complaint, testified, assisted, or participateény manner in anynvestigation, proceeding,
or hearing under this chapterBecause Section 344.280(1) extends only to practices and
proceedings under the KCRA, it does not prevlotection regarding the plaintiffs’ FMLA
claims. The plaintiffs have not identifiedyaacts performed or statements made in opposition
to a practice made untdul by the KCRA. See Walthall v. Caverna Mem. Hgsp009-CA-
1320, 2010 WL 2219756, at *2 (Ky. Ct. App. Jun€@10). Accordingly, the plaintiffs have
failed to state a viable claifor retaliation under the KCRA.

IV.  Conclusion

Based on the foregoing analysis, it is hereby
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ORDERED as follows:

1. The defendant’s Motion to Dismiss [Record No. SFRANTED in part, and
DENIED, in part.

2. The plaintiffs’ claims for interferee under the Family and Medical Leave Act
and for retaliation under thkentucky Civil Rights Act ardDISMISSED. Plaintiff Paul
Carter’s age discrimination clainnder the Kentucky Civil Rights Act BISMISSED. All
other claims remain pending.

This 15" day of November, 2016.

3 Signed By:
B Danny C. Reeves (K
" United States District Judge




