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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

SHAWON HICKMAN,
Petitioner, Civil Action No. 6: 16-283-DCR
V.

SANDRA BUTLER, Warden, MEMORANDUM OPINION

AND ORDER
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Respondent.
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Inmate Shawon Hickman haketl a pro se petition for a wof habeas corpus pursuant
to 28 U.S.C. § 2241, seekingtballenge the enhancemt of his federal sentence. [Record
Nos. 1, 4] The Court nowonducts an initial screening efickman’s petition. 28 U.S.C.
§ 2243;Alexander v. Northern Bureau of Prisons, 419 F. App’x 544, 545 (6th Cir. 2011). As
explained more fully Hew, the Court will denythe petition because ekman may not assert
his claims under § 2241 and basa they are without merit.

Hickman was indicted in June 2007 by ddral grand jury in Louisville, Kentucky, for
conspiracy to possess with intent to distribu@® 6r more grams of coga in violation of 21
U.S.C. 88 841(a)(1), and 84& August 2008, Hickman signednaitten agreement to plead
guilty to the offense and in which he acknodged the potential applicability of the career
offender enhancements under 21 U.S.C84L(b)(1)(A) and under the United States
Sentencing Guidelines. The United States agneétb file a § 851 niice, which would have
increased Hickman’s guidelinenge to 262 to 327 months imgonment. However, Hickman

remained subject to the remr offender enhancement und® 4B1.1 of the sentencing
-1-

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kyedce/6:2016cv00283/81796/
https://docs.justia.com/cases/federal/district-courts/kentucky/kyedce/6:2016cv00283/81796/6/
https://dockets.justia.com/

guidelines because he had one prior cdioncfor first degree assault under KRS § 508.010
and two prior convictions for trafficking ia controlled substance uEdKRS § 218A.1412.
The plea agreement furtherovided that Hickman:

... knowingly and voluntarily waive[d] # right (a) to directly appeal his

conviction ... and (b) to contest opllaterally attack his convictioand the

resulting sentence pursuant to 28 U.S.C. § 2295 otherwise on any grounds

whatsoever, including ineffdge assistance of counsel.
(emphasis added).

The trial court sentenced ¢kiman in November 2008 88 months’ of imprisonment
(the bottom of the guideline rangeT hat range was calculated,part, based on the parties’
agreed-upon determination thkditkman’s prior convictions redered him a “career offender”
pursuantto U.S.S.G. § 4B1.1(a). Hickman sgbsetly filed a motion to vacate his conviction
and sentence under 28 U.S.C. § 2255, but thectiatt dismissed that motion in light of the
collateral attack waiver of the plea agreemeiiihe Sixth Circuit denied a Certificate of
Appealability, concluding that Hickman knowgly and voluntarily executed the plea
agreement and waiverUnited States v. Hickman, No. 3:07-CR-77-01-HW.D. Ky. 2007).
The Sixth Circuit has twice denied Hickman p&sion to file second or successive motions
under 8§ 2255.

Hickman argues in his currepetition that, following the Supreme Court’s decision in
Mathis v. United States, ~ U.S. _, 136 S. Ct. 2243 (2016), his prior convictions for first
degree assault and traffickingarcontrolled substance no longer qualify as predicate offenses
to enhance his federal sentengRecord No. 4-1 at 2-6However, Hickma’s petition will

be denied because he waived his right to coliflieattack his conviction or sentence in his

plea agreement, a waiver the Sixth Circuit hlaeady concluded is {rd and enforceable.
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Such waivers apply to § 2241 proceedinlyiiller v. Sauers, 523 F. App’x 110, 112 (3d Cir.
2013) (“Muller's plea agreement included a veiof collateral-attack rights ‘in any post-
conviction proceeding, including-but not limitemtany proceeding under 28 U.S.C. § 2255
Therefore, his plea agreement foosgs relief pursuant to 8§ 2241 ...Jphnson v. Warden,
551 F. App’x 489, 491 (11th Cir. 2013ivera v. Warden, FCI, Elkton, 27 F. App’x 511, 515
(6th Cir. 2001);S0lis-Caceres v. Segpanek, No. 13-21-HRW, 2013 WK4017119, at *3 (E.D.
Ky. Aug. 6, 2013) (collecting cases).

Even if this were not thease, Hickman’seliance uporill v. Masters, 836 F. 3d 591
(6th Cir. 2016), would be misplaced. A2241 petition may not be used to challenge a
sentence, as opposed to a convictidayesv. Holland, 473 F. App’x 501, 502 (6th Cir. 2012)
(“The savings clause of section 2255¢egs not apply to sentencing claims.Bill created a
singularly narrow exception to that rule, but lied that exception to sentences imposed under
the mandatory guidelines regime befdhe Supreme Court’s decision linited Sates v.
Booker, 543 U.S. 220 (2005)ld. at 599-600. Hicknmmawas sentenced in 2008, long after
Booker was decided and under a detnary guidelines regimeTherefore, he may not
pursue his sentencingalenge under § 2241.

Hickman’s claims are alswithout merit. Wth respect to his prior conviction for
assault under Kentucky law, assault is not orta@four enumeratedfenses in 8 4B1.2(a)(2)
and, thereforeMathis has no application in determigirvhether that offense constitutes a
“crime of violence.” Rather — as the Sixthr€liit has already advideHickman - his assault
conviction constitutes a violent ely under the “use of force”alise found in § 4B1.2(a)(1).

In re: Hickman, No. 15-6273 (6th Cir. 2016) (citingnited Sates v. Colbert, 525 F. App’X
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364, 368-70 (6th Cir. 2013), atshited States v. Knox, 593 F. App’x 536537-38 (6th Cir.
2015)).

Likewise, Hickman’s two Kentucky contions for drug trafficking unquestionably
gualify as “controlled substance offenses” undéBg.2(b). That seain defines a “controlled
substance offense” ame that prohibits the “manufacturenport, export, distribution, or
dispensing of a controlled substance” or “pgsgm of a controlled substance ... with intent
manufacture, import, export, distribute, osgiense.” KRS § 218A.1412 tracks the language
of § 4B1.2(b) closely: it probits “trafficking” in a contréled substance, which means to
“manufacture, distribute, dispense, sell, &f@n, or possess with intent to manufacture,
distribute, dispense, or sell.” KRS § 218A.(A%) The terms of both provisions are
coextensive save for the addition of “selfida“transfer” in the Kentucky statute, which
connote nothing more than the “distribution”“dispensing” in found in § 4B1.2(b). Thus,
Hickman’s drug traffickig convictions constitute “controlleslibstance offenses, ” and the §
4B1.1 enhancement wasoperly applied.United Statesv. Knox, No. 11-60-DLB-EBA, 2016
WL 7320883, at *2-3 (E.D. Ky. Dec. 15, 2018unesv. Holland, No. 5: 13-66-GFVT, 2013
WL 11079776, at *1-2 (E.D. Ky. March 26, 2013).

Hickman’s reliance otJnited States v. Hinkle, 832 F.3d 569, 575-76 (5th Cir. 2016),
is also misplaced. Applyinglathis, the Fifth Circuit stated (without explanation) that Texas’
drug trafficking statute, V.T.C.A. § 481.112(a)intsinalizes a broader nge of conduct than
that described in § 4B1.2(b) and therefeannot constitute aguticate offenseHinkle, 832
F. 3d at 574-76. But critical to that conclusieas the fact that V.T.C.A. 8 481.002(8) defines

“delivery” of drugs to include an “offer to sell” them, at 572-73, broadening language that
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is nowhere to be found in the Kentucky statuhder which Hickman was convicted. Even if
Hinkle were persuasive, it is playndistinguishable on its facts.

In summary, Hickman’s petition fails to tablish any basis for habeas relief.
Accordingly, it is hereby

ORDERED as follows:

1. Hickman’s petition for a writ of ieeas corpus [Record No. 1]D&ENIED.

2. A corresponding judgmenill be entered this date.

3. This matter i©ISMISSED andSTRICKEN from the docket.

This 31st day of August, 2017.

% Signed By:
W Danny C. Reeves (K
United States District Judge




