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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

TRISTAN JAMES HALL,
Plaintiff, Civil Action No. 6: 16-304-DCR
V.

CITY OF WILLIAMSBURG,
KENTUCKY, et al.,

MEMORANDUM OPINON
AND ORDER

N N N N N N N N N N

Defendants.
Kkk KAk kKK kkk

Plaintiff Tristan James Hall (“Hall”) alleges that the defendants violated his
constitutional rights by arresting and prosecuting on a number of @rges. [Record No.
31] He also asserts state law claimsiagi®ut of the samellaged misconduct. If.] This
matter is pending for considéi@an of four motions to disias filed by Defendants Richard
Baxter (“Baxter”) [Record Na34], Allen Trimble (“Trimble”)[Record No. 36], Jackie Steele
(“Steele™) [Record No. 38]and Robert Hammons (“HammdhgRecord No. 39]. The
defendants argue that Hall's ¢fas against them should be dissed on grounds of statute of
limitations, immunity, and Hall’s ffure to properly allege sufficient facts to state a plausible
claim. Hall has filed a consolidated responsthase motions. [Recofdo. 55] He has also
requested that the motions bealuated as motions for summgngdgment and that he be
allowed discovery to assist him in resporglunder this standdr [Record No. 61]

For the reasons that follow, the defendantstions will be grani, the claims against

them will be dismissed. The plaifiits motion for discovery will be denied.
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Hall's claims are based on a 570-day periodrduwhich he was incarcerated in some
form as a result of several criminal chargele dealt with three diffrent prosecutors and was
investigated (primarily) by twdifferent law enforcement offics, each of whom is named as
a defendant in this action. Halkas charged with six crimes dug this period: solicitation of
murder, intimidation of a legaparticipant (later re-chargeas retaliation against a legal
participant), hindering prosecati, contempt, harassing communicas, and insurace fraud.
Hall pled guilty to the hinderingnd contempt charges. Allh@r charges were ultimately
dismissed.

A. The Solicitation Charge

The Amended Complaint (“@aplaint”) alleges that, idanuary 2013, an anonymous
person using the pseudonym “Se1$ as a Heart Attack” posted an internet forum (Topix)
that he or she would “pagomeone $5000 cash foretmurder and concealment of Melissa
Jones [sic] body . . ..” [Recoib. 31, § 17] In response tsaarch warrant, Topix provided
law enforcement with the internsérvice provider and internptotocol (“IP”) address from
which the post originatedld. at  19] Law enforcement thenbpoenaed the service provider
(Time Warner) which identifig¢ Hall as the subscrib&r the IP address.d. at § 21]

The investigation of the Topix post svdransferred to Defelant Baxter, a law
enforcement officelin May 2013. [d. at 23] Baxter investigad the post and identified the
target of the post as Melissa Jonetd. ft 1 24] Defendant imble, the Commonweath
Attorney for Whitley and McCreary Counties, Keoky, instructed Baxter to obtain an arrest

warrant on May 15, 2013.1d. at  26] Thereatfter, the digtricourt then issued a criminal



complaint that charged Hall with solicitatiom commit murder in violation of KRS 507.020.
[Record No. 34, Ex. 1]

Baxter arrested Hall on the criminamplaint in May 201&nd Hall was remanded
into custody. [Record No. 31, § 27] The locava¢hen reported Hall's arrest, stating that he
had been charged with “murder.ld[at § 28] Hall was arraigdeon May 17, 2013. The court
denied his bond request aftetermining that Hall was danger to the publicld] at § 29]

Later, during a preliminary hearing, Baxter testified that Melissa Jones viewed the
Topix post as a serious threatd.[at § 30] However, Baxtdrad not personally spoken to
Jones. Further, the other law enforcemefitef who had investigated the case originally
reported that Jones could not identify any indiixdls who would have eated the Topix post.
[Id. at 1 30, 36] Baxtalso testified that Hall had amcealed carry weapons permitd.[at
1 35] The court set bail in the amount of $1,000,000 based, in part.exrpanterequest by
Defendant Trimble. Ifl. at § 30]

Hall's solicitation chargevas then presented the grand jury. Ifl. at  35] Baxter
testified at the hearing that H&lhd a concealed o permit. |d.] The grand jury indicted
Hall on the solicitation charge and Hall was prged with the indictment on June 17, 2013.
[Id. at 1 31]

By April 2015, Trimble was no longer prosecuting the charge. Defendant Steele, also

a prosecutor for the Commonwealth, Heeen appointed to replace himd.[at § 46] The

1 Hall alleges that the arrest warrant changadl with the crime of murder. [Record No.
31, 1 25] However, this allegation is directigntradicted by the criminal complaint that
Defendant Baxter attached his motion to dismiss. [Recomdo. 34, Ex. 1] As will be
discussed, the Court is permitted to considet&®& exhibit and willely on the information
that it contains rather than assuming thuth of Hall's contrary allegation.

-3-



court released Hall from home incarceration and removed all bond conditions on September
10, 2015. Id. at § 138] The court granted Steelistion to dismiss the charge on February
11, 2016. [d. at 7 48]

B. The Intimidation/Retaliation Char ges

Prior to his arrest and indictment on #@icitation charge, Halhad been admitted to
Dayton Law Schoo(“Dayton”). [Id. at { 56] He did not discde the arrest to Dayton, and
Dayton rescinded his accepte in May 2014 after leaing of the arrest. Id. at 1 57] Hall
suspected that Dayton rescinded his acceptaecause Trimble “made contact with the law
school to inform it of Hl's charges, in an effort to satage Hall's acceptance and thus his
future career as a lawyer.”ld[ at  60] In June 2014, Hdlled a bar complaint against
Trimble based on Hall’s belief thatifible had reported his arrestd.[at ] 62]

Hall was in a relationship witAngela Reeves during much thie time period at issue
in this case. Reeves contacted Trimble ores® separate occasions relating to Trimble’s
suspected involvement with Hall's law st acceptance as well as the solicitation
prosecution. If. at 1 58-63] On June 11, 2014, Resleft Trimble a voice mail message
stating that if he did not fintlall guilty of the sdicitation charge, shavould deliver Hall's
“head to [his] lobby withhis blood all over it.” |d. at T 61]

Trimble “initiated” a chargefor intimidation of a legalparticipant against Hall.
Defendant Wayne Bird, a law enforcement offi@ecuted an arrest warrant on this charge
on June 24, 2014.1d. at § 64] The warrant allegedathHall and Reeves placed several
threatening phone calls to Trimblean effort to intimidate him. Idl. at § 65] On June 25,
2014, Trimble moved the court to set asiddl’sldond on the solicitation charge due to the

arrest for intimidation oé legal participant.Idl. at § 72] Trimble later told the media that the
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calls on which the charge wassed suggested actions thitl was going to take against
Trimble due to his involvementith the solicitation prosecutionld] at I 73]

Trimble recused from the prosecution o thtimidation charge and Defendant Steele
was assigned to prosecute the matter on August 24, 2@l4at ff 75] The Commonwealth
dismissed the intimidation charge on August 29, 2@L8,to failure to indict within 60 days.
[Id. at § 76]

The Commonwealth later charged Hall writaliation against a legal participant.
Steele presented this charge to the grand jury on February 2, 2018t [ 82] During this
proceeding, Hall claims that “Trimble and/oe8lke” directed the law enforcement officer who
investigated the charge, Defendant Birdgiee “false and perjured testimony.'ld]] The
grand jury indicted Hall on th charge on March 2, 2015Id[ at 83] TheCommonwealth
later moved to dismiss theatge on February 11, 2016d[at § 87]

C. The Hindering Prosecution and Contempt Char ges

Defendant Bird executed a search war@m Hall's residence when he arrested Hall
on the intimidation charge on June 24, 201Kl. &t { 88] After arresting Hall, Bird asked
whether he knew of Reeves’s locatiorid. [at § 90] Hall did not provide her location but
instead informed Bird that he and Reekliad been separated for several months. af 1 91]
Reeves was later found hidingarcloset on the premisedd |

Based on this incident, Hall was servedhwan arrest warrant for hindering the
prosecution or apprehension afwitness on June 25, 2014ld.[at T 92] Tk grand jury
indicted Hall. Defendant Hammons, an ety for the Commonwéth, was appointed to

prosecute this chargeld[ at 1 98]



The court discharged Hall's bond on Sapber 10, 2015, and Hall was no longer
incarcerated in any form as of that datiel. &t  102] In Octobe2016, although Hall was no
longer subject to bond, the cowdded conditions that, amonther things, prohibited Hall
from contacting Hammons.Id. at { 102] Later that day,dsmeone posing as Hall sent an
email to prosecutor Hammons . . . Id.[at ] 104] Hammons thenoved to court to revoke
Hall's bond and hold him in contempt for aing the bond condition prohibiting contact.
[Id. at § 105] Hall agreed to enter a guiea to the hindering and contempt charges on
November 21, 2016.ld. at J 111] He has since appedieziplea and that appeal was pending
at the time that he filed this actiond.[at § 116]

C. The Harassing Communications Charge

Reeves contacted Bird on January 19, 2@1 Eeport that Hall had been contacting her
with intent to intimidate, hass, annoy, or alarm herld[ at § 117] Reeves then filed a
complaint and Hall was charged with illegakd&ssing communications and arrested on this
charge. [d. at 1 118] The Commonwealth, throughnttaons, moved to dismiss the charge
after determining that Reeves’s actions wenednsistent with her allegations” against Hall.
The court granted the mon on March 21, 2016.1d. at § 122]

D. Thelnsurance Fraud Charge

The insurance fraud charge was based dhsHaport to his instance company that
Reeves had lost his fur coatid.[at § 125] Hall reported tHess in 2013 and his insurance
company initiated amvestigation. Id. at § 126] TheCommonwealth later presented the
matter to the grand jury.Ild. at  132] The Commonwealth presented a witness from the
Kentucky Department of Insurance who testifibdsed in part on a report that one of the

insurance company’s emplegs had prepared during the investigatidd.] [Hall was served
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with an indictment on this charge on March 2, 201H. &t § 123] Tk Commonwealth
dismissed the charge on November 12, 201d. af § 140]

In summary, Hall argues that he is innocent of all charges and that the defendants
prosecuted him without probable cause. Héhir contends that the defendants engaged in
misconduct throughout the criminal proceedings Wi@ated his constitutional rights and that
their actions also amounted to tortious conduct under state law. He raises several federal
claims under § 1983 argfate tort claims against all defendants.

.

The defendants have each filed motiongdigmiss. Defendant Baxter has filed a
motion to dismiss or, in the alternative jreotion for summary judgent to which he has
attached three exhibits. [Record No. 34] lIHi@s also filed 80 exhibits to accompany his
consolidated response to the defendants’ motions. [Record Nos. 58, 59, 60] Hall argues that
the Court should treat the motions to disnassmotions for summagudgment because the
exhibits address matters outside the pleadimtgsfurther requests discovery to allow him to
properly address the motions fomsmary judgment. [Record No. 61]

Where “matters outside the pleadings @mesented to and not@xded by the court,
the motion will be treated as of@ summaryydgment under Rule 5@&ind the “parties must
be given a reasonable opporturtitypresent all the material thiat pertinent to the motion.”

Fed. R. Civ. P. 12(d). However, district couréare “complete discretion to determine whether
or not to accept any materialymsnd the pleadings that is ofé&l in conjunction with a Rule
12(b)(6) motion.”Barrett v. Harrington 130 F.3d 246, 253 (6th Cir. 1997) (internal quotation
marks and citation omitted). Furth&a court may consider exhib attached tthe complaint,

public records, items appearing in the recofdthe case and exhibits attached to the
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defendant’s motion to dismiss so long as theyraferred to in the complaint and are central
to the claims therein withowbnverting the motion to effor summary judgment.Rondigo,
L.L.C. v. Twp. of Richmon®41 F.3d 673, 680-81 (6th Ci2011) (internaluotation marks
and citation omitted).

The defendants’ motions will aluated as motions to dis®irather than as motions
for summary judgment. And a®ted previously, Hal§ motion for discoverwill be denied.
The Court has considered the criminal complasued on the solicitation charge (attached to
Baxter’s motion to dismiss) because it is a publiord and is central to the plaintiff's claims.
The Court will thus adopt the information comtadl in the criminal complaint—that Hall was
arrested for solicitation of murdefrather than assuming the truthHall's contray allegation
that he was arrested for murder. [Record Blg.Y 25; Record No. 34, Ex. 1] However, the
Court will decline to considghe remaining exhibits becaug®ey address matters beyond the
Complaint.

When evaluating a motion to dismiss under Rilfh)(6) of the Federal Rules of Civil
Procedure, the Court must determine whetherctmplaint alleges “siicient factual matter,
accepted as true, to ‘state a claim igefehat is plausible on its face.’Ashcroft vigbal, 556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y550 U.S. 544, 57(@007)). The
plausibility standard is met “when the plainfiieads factual content that allows the court to
draw the reasonable inferentteat the defendant is liabfer the misconduct alleged.d.
(citing Twombly 550 U.S. at 556). Atibugh a complaint need nobntain “detailed factual
allegations” to survive a motion to dismissg tiplaintiff's obligation to provide the grounds

of his entitlement to relief requsemore than labels and congilons, and a formulaic recitation



of the elements of a cause of action will not ddWwombly 550 U.S. at 555 (internal quotation
marks and citation omitted).

Further, in considering a Rule 12(b)(6) nooti the Court need natccept as true legal
conclusions cast in the form &dctual allegations if thoseonclusions cannot be plausibly
drawn from the facts as allege&ee Igbal556 U.S. at 678 (“[T]héenet that a court must
accept as true all of the allegations contdine a complaint is inapplicable to legal
conclusions.”)see also Papasan v. Allaih78 U.S. 265, 286 (198@)dting that, in reviewing
a motion to dismiss, the district court “must taltethe factual allegatits in the complaint as
true,” but that the court is “not bound to accaptrue a legal conclusi couched as a factual
allegation”). Thus, Rule 12(b)@ssentially “allows the Coutbd dismiss, on the basis of a
dispositive issue of law, merige cases which would otherwisste judicial resources and
result in unnecessary discovery.Glassman,Edwards, Wade & Wyatt, P.C. v. Wolf
Haldenstein Adler Freeman & Herz, LL.BO1 F. Supp. 2d 991, 997 (W.D. Tenn. 2009).

[11.

Hall raises the following federal claims agsti all defendants: reious prosecution,
deprivation of liberty, behavior that shocks the conscierzceivil rights conspiracy, and abuse
of process. His state law clairfegain, asserted against alfeledants) include: intentional

infliction of emotional distress, negligentflintion of emotional distress, negligence,

2 The alleged “deprivation of ldyty” is asserted as a single claim, but alleges violations

of several separate constitutibpaovisions: unreasonable seawid seizure in violation of
the Fourth Amendment, ifare to provide a speedy trial unolation of the Sixth Amendment,
infliction of cruel and unusual punishment wolation of the Eighth Amendment, and
attempting to coerce confessiansviolation of the Fifth Amedment. As explained below,
these alleged violations of specific constitaib provisions will beaddressed as distinct
claims.
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defamation, false imprisonment, malicious pmsgion, abuse of process, and respondeat
superior. The defendants arguatthll of the claims againstem should be dismissed on the
basis of the applicable statute of limitatiomsmunity, and Hall’s failurgo allege sufficient
factual matter to state a plausible claim toefeliThe defendants’ mains will be granted for
the following reasons.
A. Official Immunity

Hall's Complaint names the defendantstieir official and individual capacities.
[Record No. 31] The deffelants argue that theains against them itmeir official capacities
should be dismissed because taeg entitled to sovereign immityn  Specifically, “[a] suit
against a state official in his or her official e&fiy is not a suit against the official but rather
a suit against the official’'s office.Will v. Michigan Dep’t of State Polic&91 U.S. 58, 71
(1989) (citations omitted). Accordingly, a defendant sued in his official capacity is entitled to
the same immunity to which the official’'s afé is entitled, and theaims are “larred by the
Eleventh Amendment, absent a waive€ady v. Arenac Countp74 F.3d 334, 344 (6th Cir.
2009) (internal quotation mies and citation omittedsee also Yanero v. Dayi€5 S.W.3d
510, 517 (Ky. 2001). Hall concedes that his claagsinst the defendants in their official
capacities are barred loymunity and subject to dismissal.

B. Statute of Limitations

The defendants contend that some oofHMall’s claims are barred by the applicable
statutes of limitations. The argument that dipalar claim is time-barred is an affirmative
defense on which the defendaetars the burden of prooRembisz v. Leyb90 F. App’x 501,

503 (6th Cir. 2014) (citation omitted). Howevdrsmissing a claim pursuant to a statute of
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limitations defense is appropriate‘the allegations in the eaplaint affirmatively show that
the claim is time-barred.Cataldo v. U.S. Steel Cor76 F.3d 542, 547 (6th Cir. 2012).

1. Federal Claims

Claims asserted under 83 are governed by the applialstate law statute of
limitations. Johnson v. Memphis Light Gas & Water DiX/77 F.3d 838, 843 (6th Cir. 2015)
(citations omitted). AccordinglyHall's 8 1983 claimsare subject to Kentucky’s statute of
limitations for personal injuries, which requsréhat the action be “brought within one year
after the cause of action accrues.” KRS 413.1¢0dall filed his claims on December 28,
2016. [Record No. 1] Accordingly, all claims thedcrued more than oryear prior to this
date are barred by the statute of limitations.

Federal law controls éhdetermination of when the stadttegins to run for a particular
claim. Sevier v. Turner742 F.2d 262, 272 (6th Cir. 1984)nder federal law, a § 1983 action
accrues “when the plaiff knew or through thexercise of reasonabtkligence should have
known of the injury that forms the basis of his actioBliarpe v. Curetqr819 F.3d 259, 266
(6th Cir. 2003) (citation omitted). The anatysf when the plaintiff should have known of
his injury is an objective one based on the o@nce of the event théshould have alerted
the typical lay person to protect his or her rightt&d” (internal quotation marks and citation
omitted). Itis thus necessary to identify tHegeéd injuries that should have made Hall “aware
that [his] rights had been violated and thereftagted the clock on [his] statute of limitations.”
Printup v. Director, Ohio Department of Job and Family Servi6éd F. App’x 781, 785 (6th
Cir. 2016). The accrual daté each of Hall's claims will be considered in turn.

Hall's claim for malicous prosecution is timely. Alaim for malicious prosecution

does not accrue until the plaintiff knows or haason to know that the criminal proceeding
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has terminated in his favoKing v. Harwood 852 F.3d 568, 578 (610ir. 2017). According

to the Complaint, the intimidation chargas dismissed in August 2014 [Record No. 31,
75]; the fraudulent insuree charge was disnsisd in November 2013d. at § 140]; the
retaliation charge was disssed in February 2016d[ at § 87]; the solicitation charge was
dismissed in February 20161[ at T 49]; and the harassiogarge was dismissed in March
2016 |d. at T 122]. Any claim fomalicious prosecution on the intimidation or fraudulent
insurance charge is barred by the statutemitdtions because thataim accrued prior to
December 2015, more than one yleeatore Hall filedhis claims in Decemb&@016. However,
his malicious prosecution claims against DetenicSteele for the retaliation charge; Defendant
Hammons for the Harassing charge; and Defendants Trimble and Baxter for the solicitation
charge are not time-barred becatisese claims were filed withia year of the date that the
respective charges were dismissed.

Hall alleges within his single claim for amievation of libertythat the defendants
violated his Fourth Amendment right to berfreinreasonable searcha®d seizures, his Sixth
Amendment right to a speedy triand his Eight Amendment right be freerom cruel and
unusual punishment. “[I]f a constitutional claim iscovered by a specific constitutional
provision . . . the claim must b&nalyzed under the standaadpropriate to that specific
provision, not under the rubric stibstantive due processCounty of Sacramento v. Lewis

523 U.S. 833, 843 (1998) (internal quotation nsaakd citation omitted). Accordingly, Hall's

3 Hall also states that the defendants sougbbtain coerced confessions in violation of
the Fifth Amendment. Howevethe Court was unable to Ideaany factual allegations in
support of this claim. To the extent that Haliended to assert this as a separate claim, he
failed to state a claim in accordance with TweomblyandIgbal pleading standards.
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Fourth, Sixth, and Eighth Amendment claimsll be considered separately from his
deprivation of liberty claim.

Hall's Fourth Amendment sedr and seizure claim is nintnely. Hall was arrested on
all charges well beforBecember 2015. Claims for falseest under the Fourth Amendment
accrue once the plaintiff is being held pursuant to legal proéessyv. DeSotp489 F.3d 227,
233 (6th Cir. 2007). Hall was no longer heldcistody when his bond was discharged in
September 2015. [Record No. 31, 1 102] Thus, khisndlor false arrest accrued at some point
prior to this date and ismie-barred. Likewise, the only aseh alleged in the Complaint
occurred in June 2014, so hesnawvare of the injury underlyy his Fourth Amendment claim
at this point such that his claim had accrued. 4t 7 88] Hall's Fourth Amendment claim
accrued prior to December 2015 antasred by the statute of limitations.

Hall does not specify the conduct that provides the basis for his Eighth Amendment
claim. And it is unclear what conduct couldspibly provide a basis for this claim, since the
Eighth Amendment’s protections do not applyiluafter the defendant has been convicted.
See Pelfrey v. Chambers3 F.3d 1034, 1036 (6th Cir. 19986itation omitted). The Complaint
contains no allegations of punishment following his only conviction—the guilty plea on the
hindering and contempt chargasNovember 2016. However, sdnt direction from Hall, the
Court assumes that this clais based on Hall's allegationsathTrimble directed another
prisoner to physically harm him. This allegedtcurred in 2014, well over a year before Hall
filed his claim. [d. at  148] Accordingly, it is time-barred.

Hall's speedy trial claim does nappear to be barred by tetute of limitations. The
injury stated by this claim is that Hall did metceive a trial on the chges in accordance with

the Sixth Amendment. AccordinglHall’'s injury continued for ta duration of the period that
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the charges were pending but Halls not provided with a trialTherefore, this claim did not
accrue until the charges were dissed in 2016 and is timely.

Hall's claims against Hammons for deprieat of liberty, behavior that shocks the
conscience, and abuse of process are timéhall does not specifically allege which of
Hammons'’s actions provide the factual basishHese claims. However, the Complaint alleges
that, on October 25, 2016, Hammons fabricatedranil from Hall and feer used that email
to move the court to revekHall's bond and hold Hall in contempt for violating bond
conditions prohibiting Hall from contacting Harmoms. [Record No. 31, 11 104-10] The Court
will assume that Hall's claims alm®sed, at least in part, ongftonduct. Because Hall filed
these claims within a year of this occurrence, they are timely.

Hall's claims against Trimble, Steele, and Baxter for deprivation of liberty and behavior
that shocks the conscience are barred by thetstat limitations. The injury underlying Hall's
deprivation of liberty claim is that the deftants subjected him to incarceration—deprived
him of his liberty—Dby taking vaous improper actions such fabricating evidence, failing to
properly evaluate the evidentigat was obtained through sefaes, and attempting to coerce
guilty pleas. Likewise, his clairthat they engaged in behavitbrat shocks the conscience
addresses the same injury and is based oddfemdants’ actions aficarcerating Hall while
they took various improper actiomshile prosecuting his case.

According to the Complaint, the cowlischarged Hall's bondn September 10, 2015.
[Record No. 31, § 102] Hall was no longer confimsdof this date and his alleged injury of
being improperly incarcerated had concluded. rédwer, all of the specific allegations of
misconduct relating to these defantks occurred prior to thet@athat his bond was discharged,

such as during grand jury procasgs. Additionally, his claimghat the defendants attempted
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to coerce guilty pleas appear to be based diisHalegations that the defendants initiated
charges against him and that Trimble reportelidtarest to Daytohaw School and directed
a prisoner to harm himld. at { 50, 148] These actions@bccurred well before Hall’'s bond
was discharged. Hall thus knew or shouldén&nown of the injury allegedly caused by
Trimble, Steele, and Baxter I8eptember 10, 2015, at the lateBecause Hall failed to file
these claims within a year ofahdate, they are time-barred.

Hall's claim for abuse of process against Toie; Steele, and Baxter is also barred by
the statute of limitations. Although the Sixthrcliit does not appedo have addressed the
date on which an abuse of process claim accrues, Kentucky courts hold in accordance with the
“virtually universal” rule thatthe cause of action for an abusieprocess accrues at the time
the conduct complained of by the plaintiff oomd, not at the termination of the underlying
litigation.” DeMoisey v. OstermilleMNo. 2014-CA-001827-MR2016 WL 2609321, at *14
(Ky. Ct. App. May 6, 2016). As stated abotlee Complaint does noiame any misconduct
by any of these three defendantattbccurred within the year toge Hall filed his claims.
Although Hall does not specify the conduct thaivides the basis for his abuse of process
claim, the claim is necessarily based on conductat@irred more thanyear before he filed
his Complaint. Hall either knew or should hdwuewn of his abuse girocess claim at the
time that the alleged miscondwaicurred and this claim is bad by the statute of limitations.

To the extent that Hall would argue thad blaims against Trimble, Steele, and Baxter
are timely because they aresbd on an injury that contindeuntil the charges against him
were dismissed in 2016, his argument fails bseahe continuing violations doctrine does not
apply. This doctrine ia narrow exception to the general rillat a cause of action accrues at

the time that the plaintiff has reason to knovhisf injury that is “ragly extend[ed] to § 1983
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actions.” Sharpe v. Curetgn319 F.3d 259, 267 (6th Cir. 2003) (citation omitted). “[A]
continuing violation is occasioned by continualawful acts, not comual ill effects from an
original violation.” Eidson v. State of Tennessee Dept. of Children’s Sep&t84.3d 631,
635 (6th Cir. 2007) (citation omitted). Becauseahly allegedly unlawful actions by Trimble,
Steele, and Baxter occurred more than onelyefare Hall filed his Coplaint, Hall has failed
to allege the continual unlawful acts that aeeessary for the continuing violation doctrine to
apply.

Hall claims a civil conspiracy againsli defendants for depring him of various
constitutional rights. Because the allegationdiredao this claim are \gue and his injury is
difficult to discern, the Court will assume thidie claim is not barred by the statute of
limitations.

2. StateLaw Claims

The defendants also argue that somdlafadall’s state law ciims are barred by the
applicable statute of limitationsFederal courts evaluating state law claims apply the forum
state’s law regarding statute of limitationSee Curtis v. State Fa Fire and Cas. C0.617
F. App’x 517, 518 (6th Cir2015) (citations omitted). Unde&entucky law, a claim for
infliction of emotional distress is subjeict a five-year statte of limitations. Craft v. Rice
671 S.W.2d 247, 251 (Ky. 1984) Hall's remaining state clais are subject to a one-year

statute of limitations. KRS 413.140. In Kerltyca cause of action geradly accrues on the

4 While Kentucky courts have clearly estaléd that the five-year statute of limitations
applies to a claim for intentiohanfliction of emotibnal distress, they doot appear to have
established which statute of litations applies to eims for negligent ifliction of emotional
distress. The Court will assumatithe longer statute limitations period applies to negligent
claims as well, absent clear guidance to the contrary.
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date that the fact of the plaintiff'sjury “became objectively ascertainableWiseman v.
Alliant Hospitals, Inc.37 S.W.3d 709, 713 (Ky. 2000).

Some of Hall's state law @ims are timelyifed. Hall's claims for intentional and
negligent infliction of emotionalistress are not time-barred beaabs filed them within five
years of the date that his alleged injureesurred. Likewise, Hall's malicious prosecution
claims are not barred by the statute of litnitas. The statute of limitations for Kentucky
malicious prosecution claims é® not begin to run until the prosecution has resolved in the
litigants favor. See Dunn v. Fely226 S.W.3d 68, 73 (Ky. 2007). The same analysis thus
applies to Hall's state malicioymosecution claims as applied to his federal claims, and they
are not time-barretl.

Hall also claims that each defendant wagligent in investigating and prosecuting the
charges against him. He alleges that therafets’ negligence in evaluating and using the
evidence involved in his casestdted in his “arresand imprisonment . . . without probable
cause or other legal justation . . ..” |d. at § 219] Hall thus claim®at the injury on which
his negligence claim is based was his areest imprisonment. Hall's negligence claims
accrued on the date that his injury, arresd anprisonment, was objieely ascertainable.
The Complaint contains assertions that thercceleased Hall from hoe incarceration and
removed all bond conditionsn September 10, 2019d[ at § 138] Hall necessarily was

initially arrested and incarcerateon all charges at some poibéfore thisdate and his

5 As previously discussed, Hall cannot ntain a claim for mali@us prosecution on the
insurance fraud claim or intimidation claim becatlseapplicable statutd limitations period
has expired.
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negligence claims must have accrugdsome date befe September 10, 201%. Because
Hall did not file his claims within one year tifat date, his negligenctaim is barred by the
statute of limitations.

Hall's claim for defamation is also barredthwe statute of limitdoons. The Complaint’'s
only allegations relating to fasinformation reported by the i@ were in connection with
the “murder” charge and the intimidation/retaliation chargés. af 1 28, 73] According to
the Complaint, the media reped the “murder” charge iMay 2013 and reported Defendant
Trimble’s statements relating to the retatia charge in approximately June 2014d. gt 11
73, 74] His defamation claim thus awged well before December 2015.

Hall also raises a false imprisonment clagainst all defendants that is barred by the
statute of limitations. The statute of limitatigmesriod for false arrest and false imprisonment
claims “begins to run at the time the pldinbecomes detained pursuant to legal process.”
Dunn v. Felty 226 S.W.3d 68, 74 (Ky. 2007Hall was held pursuait legal process on the
various charges beginning at the following times: arraignment on the solicitation charge in
May 2013; arraignment on thenlgiering charge in June 2014; indictment on the intimidation
charge in March 2015; and ast@n a warrant for harassingmmunications in approximately
January 2015.[Record No. 31, 11 29, 83, 93, 118-20] Hailled to file his Complaint within

a year of any of these dates.

6 To the extent that Hall's injury ibased on the alleged improper use of evidence

following the date of his arrest, all allegatiaeating to the use of @ence occurred before
September 10, 2015. His injury was objectively gaagable prior to this date and his claim
is time-barred.

! The Complaint does not idéfly the exact date of the arrest, but indicates that law
enforcement obtained a warrant and arrested hlatenJanuary or shortthereafter. Because
Hall does not challenge the validity of the arresirrant, he was held pursuant to the legal
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Hall also claims abuse of process against all defendants under state law. For the reasons
stated with respect to Hall's federal claithe abuse of processagh against Hammons is
timely and the abuse of process claim againshfle, Steele, and Baxter is barred by the
statute of limitations.

The basis for Hall's respondestiperior claim is not cledrom the Complaint. The
Court will assume that this chaiis timely filed because ti@omplaint does naffirmatively
establish that the claim accrued more thamear before Halliled his Complaint.

B. Prosecutorial Immunity

The following federal claims against theopecutor defendants are timely and remain
pending: malicious prosecution, violation of thghtito a speedy trial, civil rights conspiracy,
deprivation of liberty against Hammons, beioa that shocks the conscience against
Hammons, and abuse of procemgainst Hammons. Hall's timely state claims include:
intentional infliction of emotionalistress, negligent infliction @motional distress, malicious
prosecution, respondeat superior, and abusgrafess against Hammons. The prosecutor
defendants each argue that they are entitiedabsolute immunity on Hall's claims.
Specifically, they allege that each of Haltlaims of alleged wrongdoing is based on actions
within the scope of their role as advocates fergstate. Hall replies that many of his claims
are based on non-prosecutorial actions for Wwhine prosecutors are neititled to absolute

immunity.

process as of the date of hisest pursuant to the warrangee Smith v. Stokeés4 S.W.3d

565, 567 (Ky. Ct. App. 2001) (citation omitted) (stating that an action for false arrest or false
imprisonment concludes once thaipliff is arrested pursuant to a valid warrant because, at
this time, the plaintiff is beingeld pursuant to legal authority).
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1. Federal Claims

“[A] prosecutor enjoys absolute immunitypm § 1983 suits for damages when he acts
within the scope of his prosecutorial dutiesmbler v. Pachtmam24 U.S. 409, 420 (1976).
Absolute immunity shields a prosecutor fronit $or conduct in “initiating a prosecution and
in presenting the State’s case” where the conguthtimately associated with the judicial
phase of the criminal processld. at 430, 431. Conversely,paosecutor is not entitled to
absolute immunity where the gmecutor’'s conduct is morappropriately classified as
administrative or investigativdd. When determining whetheorduct is entitled to absolute
immunity, “the critical inquiry is how closely retd is the prosecutorhallenged activity to
his role as an advocate ultimately associated thighjudicial phase of the criminal process.”
Joseph v. Patterso95 F.2d 549, 554 (6th Cir. 1986).

The prosecutors were acting in their cafies as advocates on te@ate’s behalf such
that they are entitled to absolute immunity the majority of theconduct alleged in the
Complaint. The prosecutorseaabsolutely immune on any claim that they evaluated the
evidence improperly arnidcorrectly initiated and maintaingadosecutions against him because
these are clearly prosecutorial functiomsibler, 424 U.S. at 431. Additionally, Hall cannot
maintain a claim against them for their alledature to conduct an adequate investigation
because a prosecutor is protected by absoluteinityi‘for being involvedn investigation of
evidence brought before a grandyjor a trial jury . . . .”Grant v Hollenbach870 F.2d 1135,

1138 (6th Cir. 1989).

8 There is an exception to this generalerwhere the prosecutor investigates the
plaintiff's casebeforethere has been a neutral probableseadetermination, in an attempt to
establish probable cause, because conductingvastigation to establish probable cause is
the task of law enforcement, not the prosecuBme Buckleyb09 U.S. at 274. This exception
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The prosecutors are entitled to absolute imityufor most of thai alleged conduct in
developing evidence against Hallhe prosecutors cannot babgect to suit for their alleged
conduct in directing law enforcement totigsfalsely during court proceedings because
“[p]reparation of witnesses fotrial is protected by absdkl immunity” and allegedly
“presenting fabricated evidence to the graud/ and trial jury ae actions protected by
absolute immunity . . . .Spurlock v. Thoma830 F.3d 791, 7978 (6th Cir. 2003 Likewise,
they are entitled to absolutenmunity for their conduct relating ensearch and seizure because
they were “clearly preparing for the initian of judicial proceedings . .. lomaz v. Hennosy
151 F.3d 493, 499 (6th Cit998). Further, tie non-disclosure afxculpatory information
[is] certainly entitled tabsolute immunity.” Jones v. Shanklan®00 F.2d 77, 80 (6th Cir.
1986).

The prosecutors’ alleged conduct relatiogthe court setting a trial date or bond
conditions is also entitled to absolute immuniProsecutors are abstdly immune on claims
of a speedy trial violation becau'speedy trial rights pertain to amegral part of the litigation
.. ..7 Maples v. County of Macomblo. 06-14775, 2007 WL 2421%2at *3 (E.D. Mich.
August 13, 2007)see also Jackson v. VillanugeWo. 1:13 CV 970, 2013 WL 4758036, at *3
(N.D. Ohio September 4, 2013Y.he prosecutors are also algely immune regarding any
claim based on the imposition of bond conditibesause they clearly &t as advocates for
the state in requesting bond conditioi@@haith v. Raushenberge493 F. App’x 731, 739, n.

4 (6th Cir. 2012). This conclusion is not adte by the allegation that prosecutor made the

does apply based on an actidiegedly taken by Hammons, dsscussed below. However,
aside from this conduct, the Complaint contangsallegations that any of the prosecutors
engaged in investigatory conduct prior to thége’s issuance of amrast warrant based on a
probable cause finding, so this exception does not apply.
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requestex partebecause Hall has cited to no law iwating that an action is any less
prosecutorial in function for the sole reason that it was takgrarte See Adams v. Hanson
656 F.3d 397, 403 (6tGir. 2011) (noting thaan action was takesx parteand off the record
but concluding that the prosecutor had actedmadvocate of theae without mentioning
the fact that the action wax partein its analysis).

Prosecutors are generally entitled to absahataunity for their conduct in negotiating
plea bargains. The plea negotiation processoisritemately associatedith the prosecutor’s
role as an advocate of the State in the judfmatess as to warrant absolute immunit@ady
v. Arenac County574 F.3d 334, 341 (6th Cir. 2009). Amception to absolute immunity
applies where the prosecutor takan action so egregious that the action is “clearly beyond his
authority.” Rouse v. Stagy78 F. App’'x 945, 951 (6th Cir. 201&)nding that the prosecutor
was not entitled to absolute immunity for h@nduct in ordering a prs guard to beat the
plaintiff in an attempt t@ecure a guilty plea).

Here, the prosecutors are entitte absolute immunity oma claim that tey initiated
charges against him in an aifpt to secure a guilty pleaBecause prosecutors have the
authority to initiate charges, they did not take an action that is clearly beyond their authority.
Imbler, 424 U.S. at 431. Accordingly, the genera¢tilnat prosecutors are entitled to absolute
immunity for their conduct during plea negoitms applies rather than the exception

established ilRouse

o Trimble is not entitled to aplute immunity for Hall’s allgation that Trimble directed

a fellow prisoner to harm him, which Hall aegiin his response wdsne to coerce a guilty
plea. However, any claim bak®n this conduct is time-badgas discussed previously.
Likewise, any claim based on thkegation that Trimble reported Hall's arrest to Dayton Law
School in an attempt to securgulty plea is time-barred becaubés event occurred in 2014.
[Id. at 7 57]
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Trimble is entitled to absaie immunity on Hall's clan that Trimble maliciously
prosecuted him by directing Baxter to obtainaarest warrant. Hall @racterizes this action
as giving legal advice, an action thatist protected by absolute immunity undBarrns v.
Reed 500 U.S. 478 (1991 However, the United States Coof Appeals foithe Sixth Circuit
has declined to establish “a blanket rule th@thmanding the arrest of a suspect is per se
outside the scope of a prosecutor’s role as an advocateHoweéll v. Sander$68 F.3d 344,
351 (6th Cir. 2012). Instead, the inquiry issed on whether the action of instructing law
enforcement to obtain a warrant was taken ima@stigatory or prosecutorial capacity. Where
the prosecutor’s decision to direct law entanent to obtain a warrafuinctioned as a decision
to initiate charges, this is clearly an advochayction that is entitled to absolute immunity.
See idat 352 (“A prosecutor’s decision to file aminal complaint and seek an arrest warrant
. . . fall[s] squarely withirthe aegis of absolute pexgitorial immunity.”) (citinglreland v.
Tunis 113 F.3d 1435, 1446 (6th Cir. 1997)).

The Complaint contains no allegations thamble gave Baxtelegal advice regarding
his investigation of the caselInstead, the Complaint afjes that Baxter conducted an
independent investigation and that Trimble instied him to obtain an arrest warrant following
that investigation. [Record No. 31, 1 25] Téedlegations provide no &ia to conclude that
Trimble acted in an investigatory capacitygave Baxter “legal dvice” in any meaningful
sense. Instead, the Complaint’'s allegations indicate that Trimble’s instruction to obtain an
arrest warrant was the functional equivalehhim initiating a prosadgion against Hall—an

action that is clearly protected lpsolute immunity. AccordinghBurnsdoes not apply in

-23-



this case and Trimblis entitled to absolute immunity fois decision to initiate the solicitation
prosecutiort?

Hammons is not entitled to absolut@nnunity on claims based on his alleged
fabrication of an eml from Hall. InBuckley the Court concluded th#tte prosecutors were
not functioning as advocates when they fabricated evidence relating to a boot print found at
the scene of the crimeBuckley 509 U.S. at 274. It reachelis conclusion because the
fabricated evidence was used to establish gistebcause, which is m® analogous to “the
detective’s role in searchingrfthe clues and corroboration timaight give him probable cause
to recommend that a suspect be arrested” thdahe advocate’s role of evaluating evidence
and presenting a caskl. at 273. Construing the Complam#llegations liberally, Hammons
fabricated the email from Hall in an investiggtoapacity to establish a bond violation and/or
contempt of court and securgyuilty plea. Hammons is nehtitled to absolute immunity for
this alleged action.

Hall argues that the prosecutors cannotabsolutely immune for claims based on
charges to which Hall veanever indicted because absolmenunity does not apply to pre-
indictment conduct. But the Sugme Court has directly addresseud rejected this argument.
In Buckley the petitioner argued that the protectiomb$olute immunity “extends only to the
act of initiation itself and to condtioccurring in the courtroom.Buckley 509 U.S. at 272.

The Court declined to adopt this “extremeipor” because “the dutgeof the prosecutor in

10 Hall also alleges that Trimble is nottéled to absolute immunity for his actions in
connection with the intimidatiomharge because he actedaasSwitness” on that charge.
However, any claim based on thibarge is time-barred, as s@tin the previous section.
Moreover, Hall has not alleged that Trimble engaged in anyradtie conduct as a “witness”
in connection with this charge.
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his role as advocate ftine State involve actions prelimiyatio the initiation of a prosecution
and actions apart from the courtroom, arelresnetheless entitled to absolute immunitigl”
(internal quotation marks anatation omitted). For examplgrosecutors are entitled to
absolute immunity for presenting evidenceagirobable cause hearing, presenting evidence
before the grand jurynal preparing and filing documents to aibtan arrest warrant, each of
which occurs prior to indictmentAdams v. HansqQr656 F.3d 397, 4026th Cir. 2011).
Because the absolute immunity inquiry isséé on nature of thnction performed, the
arbitrary rule that Hall suggests is not appropriate.

Based on the above analysis, Hall cannot taairhis timely claims against Trimble or
Steele because these niairelate to the prosecutors’nthuct in initiating a prosecution and
developing the evidence in paaation for court proceedings. The only chim remaining
against these defendants is the civil conspiraayr;lto the extent thdit alleges a conspiracy
based on Hammons'’s alleged fiahted email because this actiis not protected by absolute
immunity. Likewise, Hall's claims against hiemons based on the eipavhich include the
deprivation of liberty, civil conspiracy, behavithat shocks the conscience, and abuse of

process claims, remain.

1 Hall is correct thathe Sixth Circuit has stated thatlere the role as advocate has not
yet begun, namely prior tadictment, . . . absolute immunity does not appl$purlock v.
Thompson330 F.3d 791, 799 (6th Cir. 2003). Howevhis statement was made in dicta and
is also at odds with more recent Sixth Circlatisions affording absolute immunity to actions
taken before the defeadt had been indicted.

12 The prosecutors are not entitl® absolute immunity faany statements made to the
press. Spurlock 330 F.3d at 798. Howeveany claim based on theonduct would be time-
barred because the allegedly false statementsirred over a year before he filed his
Complaint.
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2. StateLaw Claims

Like federal courts, state courts in Kecity employ a functional analysis and draw a
distinction between a prosecutor’'s actions take an investigatory capacity, seeking to
establish probable cause to arrestd actions taken as an adate on the state’s behalf in
prosecuting the defendant. MtcCollum v. Garrett880 S.W.2d 530, 534 (Ky. 1994), the court
discussedBuckley Burns andImbler and held that a prosecutor is not entitled to absolute
immunity when he “functions e administrator or investigatbbut that absolute immunity
applies when the prosecutor “is acting withinshepe of his authorityyegardless of whether
the actions “were necessarily preliminamythe initiation of a prosecution.”

Because Kentucky law appedosbe based on and mirrdiederal law, the absolute
immunity analysis conducted abowe Hall's federal claims alsapplies to Hall's state claims.
Steele was acting as an advocate on behalf cdt#te with respect tdlaf Hall’s allegations
against him, including his decision to initi@@rosecution, evaluatexd develop the evidence
against Hall in connection with the prosecutiangd negotiate a plea agreement. None of the
Complaint’s allegations of Steele’s misconductlfyas actions taken in an investigative or
administrative capacity. Accordingly, Steelalssolutely immune fromsuit regarding all of
Hall's state law claims.

As discussed above, the majority of Haldllegations against Trimble are based on
actions taken as an advocate on the state’slfbeHawever, Hall doesllege that Trimble

ordered a fellow prisoner to hafmim. Assuming the truth dhis allegation, this action was
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clearly not taken within the scope of Trimbl@sgthority as an advocate on behalf of the state
and Trimble is not entitled to absolute immunity on this action.

Hall's malicious prosecution and negliganfliction of emotianal distress claims
against Trimble are based aoncluct for which Trimble is entitteto absolutémmunity. The
injury alleged in Hall's state nfiaious prosecution claim appedrsbe identical to the injury
alleged in his federahalicious prosecution claim. Hallsests that Trimble injured him by
initiating a prosecution withoyprobable cause, failing to pregy evaluate the evidence,
failing to conduct an adequate investigatifehricating evidence,nal failing to disclose
exculpatory evidence. His negligence inflictiof emotional distresslaim is based on the
same conduct. However, this conduct occudedng the judicialphase of the proceeding
and in Trimble’s capacity as an advocate on tage'st behalf for the reasons stated within the
discussion of absolute immunity under fedldeav. Accordingly, Trimble is entitled to
absolute immunity on these claims.

Trimble is not entitled to absolute immty on Hall's intentional infliction of
emotional distress claim. Absolute immunity Bepto the extent that the claim is based on
Trimble’s initiation of chargesnd subsequent handling of evidence in developing a case
against Hall. However, the intentional infliati@f emotional distressaiim is also based on
Trimble’s alleged conduct in ordering a prisot@tharm Hall. Trimble is not protected by
absolute immunity to the extetitat Hall alleges intentionahfliction of emotional distress

based on this incident.

13 Trimble is not entitled to immunity for fiistatements made tbhe press, but Hall's
claim on this basis is time-barred. Likewisanilsle may not have been acting as an advocate
when he allegedly reported Hall's arrestayton Law School, but this claim also is time-
barred and Hall has failed to expldiow this conduct is actionable.

27-



For the reasons stated regarding Trimdhel Steele, Hall's negligent infliction of
emotional distress claim against Hammons isdasély on conduct for which he is absolute
immune. However, Hall's state law claimsaagst Hammons for intentional infliction of
emotional distress and abuse of process apgpeach encompass Hammons'’s alleged conduct
of fabricating an email. Bause Hammons is not entitled dbsolute immunity for this
conduct, absolute immunity does nppéy for either of these claims.

C. Failureto Statea Claim

To state a claim under § 1983, the plaintiffsthallege that a person acting under color
of state law deprived i of a right secuiby the Constitution or thewss of the United States.
Flagg Bros., Inc. v. Brook436 U.S. 149, 155 (1978). EachH#ll's federal claims are causes
of action under 8§ 1983nd concern actions taken under cadbrstate law. However, those
remaining claims that arnot barred by therhitations period or immmity will be dismissed
because Hall has failed &dlege sufficient factual matter toast a plausible claim to relief.
Likewise, Hall has failed to stateclaim for the state claims.

1. ClaimsAgainst Baxter

Hall’'s only remaining federal claim against Baxter individually is his claim for
malicious prosecution. His timely state claims include: intentional infliction of emotional
distress, negligent infliction of emofial distress, and malicious prosecufibrBaxter argues
that the claims against him should be dismissed because he is entitled to immunity or,

alternatively, Hall has failed to statelaim upon which reliecan be granted.

14 The merits of the federal civil conspiradgim and state respondeat superior claim will
be addressed separately.
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I. Malicious Prosecution

Baxter argues that he is absoluteigmune from liability on Hall’'s malicious
prosecution claim because the claim is based ateBa testimony before the grand jury. “[A]
grand jury witness has absolute immunitgm any 8 1983 claim based on the witnhess’
testimony.” Rehberg v. Paullkb66 U.S. 356, 369 (2012). Hdatlus cannot rely on Baxter’'s
grand jury testimony to statecdaim for malicious prosecutionSee Sanders v. Jonegi5
F.3d 721, 733 (6th Cir. 2017). Howex, “the court should deteine whether the plaintiff can
make out the elements of [§s1983 claim without resortintg the grand jury testimony.Id.
at 734 (citation omitted). Thus, the issuenmsether Hall can state a claim for malicious
prosecution without relying on the grand jurgttmony that is protected by absolute immunity.

To state a claim for malicious prosecutiorigderal court, the platiff must allege: (1)
that a criminal prosecution was initiated anddleé&ndants made, inflaeed, or participated
in the decision to prosecute; (2) that there wéack of probable cause to prosecute; (3) that
the plaintiff suffered a deprivation of liberty; &) that the criminal proceeding was resolved
in the plaintiff's favor. Sykes v. Andersp625 F.3d 294, 308-09 (6th Cir. 2010) (citations
omitted). A malicious prosecution claim in statourt requires the plaintiff to allege these
elements and also allege that ttefendant acted with malicklartin v. O’Daniel 507 S.W.3d
1, 11-12 (Ky. 2016).

Hall cannot maintain his malicious proséon claim against Baxter because the
criminal proceeding was supported by probabdse. Without considering Baxter’s
testimony in court proceedings (for which halxsolute immune) or his allegedly false police

report, the information in support of the ajpanncluded an anonymous individual’'s post on

an internet forum offering payment in exciganfor the murder o&nother person and the
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service provider’s statement thdall was the subscriber of the address from which the post
originated. [Record No. 31, 1, 21] This information al@was sufficient to establish
probable cause.

Probable cause is “reasonable groundsb#dief, supported by less than prima facie
proof but more than mere suspicionCommonwealth v. Jone217 S.W.3d 190, 200 (Ky.
2006) (citation omitted). “Probable cause isuadficoncept” that “deals with probabilities and
depends on the totality ¢fie circumstances.Williams v. Commonwealti47 S.\W.3d 1, 7
(Ky. 2004) (quotingMaryland v. Pringle 540 U.S. 366 (2003)). Theobable cause standard
is satisfied if there is “reasonable ground for belief of guildl”

Hall was prosecuted for “command[ing] orcenrag[ing] another person to engage in
specific conduct which constitute” the crime murder “with the intent of promoting or
facilitating the commission of erime . . . .” KRS 506.030A Kentucky court affirmed a
defendant’s conviction for solicitation toromnit murder where “amplevidence was adduced
by the [Clommonwealth that appellant inienally encouraged and solicited both a police
informant and an undercover policiicer to murder [an individual] in return for . . . payment
of a fixed sum of money.Landrith v. Commonwealttvy09 S.W.2d 833, 834 (Ky. Ct. App.
1986). Here, the anonymous post encouragiegntiarder of an individual and promising

payment in return qualified a®licitation of murder withithe meaning of the statute.

15 Hall argues that there was no probable cause to arrest him because law enforcement
had not identified a solicitee. However, hies no law in support of this requirement and the
Court was unable to locate any basis in Kehky law for concluding that a person cannot be
convicted of this crime if the solicitation is geakrather than directed toward a particular
person.
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Additionally, the fact that the solicitatiggost had originated fro Hall’s IP address
established probable cause lielieve that he was respdris for the post soliciting an
individual’'s murder. Hall's suggestion that andédress is insufficient to establish probable
cause is inaccurate. Mdnited States v. Sloar807 F. App’x 88, 9Q9th Cir. 2009), the
defendant argued that the government lagkedbable cause to arrdsim because it relied
exclusively on the fact that tH® address that he subscrilbiedwas associated with illegal
conduct. The court rejectedetlargument, stating that “wieean administrative subpoena
revealed that an IP address stgied to [the defendant] wassociated with files confirmed
to contain child pornography, a prudent officesuld have concluded that there was a fair
probability that [the defendgrtossessed those files irolation” of federal law.ld.; see also
United States v. Gilma32 F. App’x 513, 515 (6th Cir. 201{3tating that an IP address
associated with illegal activity gestered to the defendant’s adds was sufficient to establish
probable cause to support a seanarant for that address). Accordingly, evidence that the
defendants is the subscriber to the IP addressffient to establisiprobable cause that a
defendant is responsible for illegal activatgsociated witkthat IP address.

Because there was probable ssatio support the criminal prosecution for solicitation
of murder based solely on thedBdress to which Hall subscritheHall has failed to allege the
requisite elements of a malicious prosecuti@mnclunder federal and stdéev. Hall has failed
to state a claim upon which relief candranted for either of these claims.

ii. Intentional Infliction of Emotional Distress

Hall's intentional infliction of emotionatlistress claim against Baxter is based on

allegations that Baxter maliciously proseculah, caused him to brlsely imprisoned, and

took various improper actions over the couo$e¢he prosecution. Under Kentucky law, a
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plaintiff claiming intentional inffiction of emotional distress muatlege facts that establish:

(1) the wrongdoer’s conduct was intentionakeckless; (2) the conduct was outrageous and
intolerable such that it offendgnerally accepted standardsletency and morality; (3) there

was a causal connection between the wrongdoer’s conduct and the emotional distress; and (4)
the emotional disess was severeGilbert v. Barkes987 S.W.2d 772777 (Ky. 1999). The

first element is only satisfied if the plaintdfleges that the “actor had the specific purpose of
causing emotional distress (intentional) ceemded a specific conduand knew or should

have known that it would causenotional distress rather than a personal (physical) injury
(recklessness).” Childers v. Geile 367 S.W.3d 576, 580 (Ky. 2012) (citation omitted)
(emphasis in original).

Baxter's alleged conduct will not give rige a claim for intational infliction of
emotional distress. Baxter investigated atpihat solicited an individual’'s murder and
concluded that Hall was likely the individuahw created the post because the post came from
his IP address. This informatiggave Baxter probable causeatoest Hall. Rgardless of the
fact that the charge was ultitely dismissed, Baxter behavediegly reasonably in arresting
Hall and participating in the grand jurygmeeding. Accordinglythere is nothing about
Baxter's conduct that could appropriately beargtterized as outrageous or intolerable.
Likewise, there is no indication that Baxter eg@a in this conduct intending to cause severe
emotional distress or that rshould have known that thisonduct would cause severe
emotional distress. Hall has failed to statelaim for intentional infliction of emotional

distress.
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iii. Negligent Infliction of Emotional Distress

Hall reiterates the same actialkged regarding the inteonal infliction of emotional
distress claim in support of inegligent infliction of emotionalistress claim. A plaintiff
claiming negligent infliction of emotional distressist allege: “(1) the defendant owed a duty
of care to the plaintiff, (2) brea of that duty, (3) injury to #hplaintiff, and (4) legal causation
between the defendant’s breauid the plaintiff's injury.” Osborne v. Keene®99 S.W.3d 1,

17 (Ky. 2012). Hall's claim consists entirely of conclusory allegations that the defendants
caused his injury by “negligee and/or gross negligencelRecord No. 31, T 213]

The Complaint’s allegations provide no basis€onclude that Baxter breached a duty
of care owed to Hall. Instead, as statbdwe, Baxter reasonably mcluded that there was
probable cause to believe that Hall had solidifedissa Jones’s murdand proceeded with a
criminal proceeding on the basis of this readxa conclusion. Hall has failed to allege any
facts that would support his cdasory allegation that Baxter acted negligently at any point
during this proceeding. Hall's claim for negdigf infliction of emotional distress fails.

2. Claim Against Trimble

Hall's claim for intentional infliction of emotional distress is based on Trimble’'s
alleged conduct in direct) a prisoner to harm Hafl. The Supreme Court of Kentucky has
stated that “[tjhe purpose belli recognizing the tort of intéional infliction of emotional

distress was to allow a cause of action for seggretional distress, cae by truly outrageous

16 Hall's factual inference that Trimble orgel a prisoner to harm him is based on the
fact that Trimble later prosecuted that pristmease and requested that the prisoner receive a
favorable plea bargain. [Recawb. 31, 1 151] Hall does notledje sufficient factual matter

to make this improbable infaree plausible. Howevgthe Court will assme the inference is
true because, even if true, Hall fails to state a claim.
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behavior, where there was no remedy because themddd not have an injury directly to his
person or intangible personal ditrtes such as reputationChilders 367 S.W.3d at 581. The
tort of intentional infliction of emotional distress is thus a “gap+filtert that is only available
where the injury at issue cannot lmEleessed by more traditional tortsl.

In Rigazio v. Archdicese of Louisville853 S.W.2d 295 (K Ct. App. 1993Y the
plaintiff claimed battery, intentional inflictioaf emotional distress, and negligence based on
the defendant’s forced sexuarnduct on a minor. The couragtd that it had “no problem”
concluding that the defendant’s conduct “could be found to be extreme and outragdous.”
at 298. However, “where aactor’'s conduct amounts toethcommission of one of the
traditional torts such as assault, battery, oligegce for which recovery of emotional distress
is allowed, and the conduct wast intended only to cause exttne emotional distress in the
victim, the tort of outrage will not lie.1d. at 299. The court concludéhat the plaintiff could
not recover on the intentiohiafliction of emotional distress claim because:

There is no evidence from which it cdube inferred thathe [defendant]

intended only to invade [the plainti$f interest in feedom from emotional

distress. His intent plainly was his nwgexual gratification accomplished by

means of assault and bajteby which he invaded lje plaintiff's] legally

protected interests in by free from the apphension of harmful or offensive
bodily contact and in being frdeom such contact itself.

Here, the tort of outrage is unavailabkcause Trimble’s allegeconduct amounted to
battery and the Complaint contains no allegatithat would suggest that Trimble’s conduct

was intended only to cause Hall/eee emotional distress. Keiaky law defines civil battery

1 The Supreme Court of Kentucky descrilb&dazioas “a seminal case Childers 367
S.W.3d at 581.
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as “any unlawful touching of the person of anotlegher by the aggressor himself, or by any
substance set in motion by himVitale v. Henchey24 S.W.3d 651, 657 (Ky. 2000) (internal
guotation marks and citation omitted). Trimblalkeged conduct of directing another person
to physically harm Hall clearly qualifies &sttery under this definition. Additionally, the
Complaint contains no allegations that wouldgest that Trimble engaged in the conduct for
the purpose of causing Hall to experience seearetional distress, mudkss that this was
his only intention. To the contrary, the Comptaalleges Trimble ordered the physical harm
“in furtherance of his $'eme and malicious efforts to kedpll in jail for crimes he knew Hall
did not commit . . ..” [Record No. 31, { 14Bjased on Hall's own allegations, Trimble did
not act intending to cause him emotional rdiss and Hall has failed to state a claim for
intentional infliction of emotinal distress under Kentucky law.

3. Claims Against Hammons

Hall's remaining federal claims againslammons include malicious prosecution,
deprivation of liberty, behaviothat shocks the conscience, and abuse of process. The
remaining state claims include intentionadfliction of emotion& distress, malicious
prosecution, and abuse of prese Each of these claims mag permissibly based only on the
alleged conduct for whicHammons is not pretted by absolute liabilityfabricating an email
on which the imposition of bond conditioard a contempt charge was based.

Hall alleges that “someone posing as Hall ssnémail to prosecot Hammons . . . .”
[Record No. 31, 104] Hammons moved fan order seeking to veke Hall's bond and to
hold Hall in contempt for vioking recently-established bondrditions that prohibited Hall
from contacting Hammons baken this email. Ifl. at  105] Hall’'s aégation of Hammons’s
involvement is as follows:
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Hall believes and avers that the new beodditions and the subsequent email

were a set up by prosecutor Hammons, Bird, Reeves, or others working in

conspiracy to manufacture an additional basieither keep him incarcerated or

force him into a plea deal or othese stipulate to probable cause on the

Hindering Charge.

[Id. at T 109]

Hall has failed to state any claim on thesibaof these factual allegations because he
has not alleged any facts in suppaf his inference that Hammofebricated the email. Under
TwomblyandIgbal pleading standards, the “sufficiency of a complaint turns on its factual
content, requiring the plaintiff to plead enouglettial matter to raise a plausible inference of
wrongdoing.” 16630 Southfield Ltd. Partnership v. Flagstar Bank, F,.SB7 F.3d 502, 504
(6th Cir. 2013). This requirement is in placépeevent[] plaintiffs from launching a case into
discovery—and from brandishing the threatdidcovery during settlement negotiations—
when there is no reasonabledlikood that they can constructclaim from theevents related
in the complaint.”Id. (internal quotation marks omitted) (citifgvombly 550 U.S. at 558).

The factual matter alleged in the Maaint does not support an inference that
Hammons fabricated aemail and represented to the caimdt Hall had sent it. The Court
will accept as true Hall's factuallegation that he did not pensally send the email and that
the email was sent by someone posing as tfiowever, the Court “need not . . . accept as
true . . . unwarranted factual inferencekdttmyer v. Maas436 F.3d 684, 688 (6 Cir. 2006).
Hall offers no factual matter in support of Himlie[f]” that Hammons, perhaps in concert
with others, was responsible fibre email. This “naked assertion[] devoid of further factual
enhancement contribute[s] nothing to the sufficiency of the complaiiafstar Bank 727

F.3d at 506 (internal quotationarks and citation omitted). Hadlconclusory allegation that

Hammons “set up” the email @& implausible and unwarrantederence for which there is
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no basis in fact. The Court will decline tdogt Hall’'s implausible conclusion that Hammons
fabricated an email and will dismsigll claims based on this conduct for failure to state a claim.

4. The Civil Conspiracy Claim

Hall alleges that the defendants, throughehtrety of their conduct as alleged in the
Complaint, “agreed and conspd among themselves” to de Hall of the constitutional
rights stated within his deprivation of liberty claim. Several of the defendants argue that this
claim must be dismissed becausall has failed to allege suffiai factual matter to state a
claim for civil conspiracy. Imesponse, Hall refethe Court to the entty of his Complaint
and states: “If there was no conspiracy betwitbe Defendants how then could it be possible
for Hall to have endurever three years of th@rduct plead in totality alve . . . .” [Record
No. 55]

Hall's allegations lack anfactual matter suggesting thiéie defendants conspired to
deprive him of his constitutionalgtts. “A civil conspiracy i®n agreemeriietween two or
more persons to injuraather by unlawful action.’Spadafore v. GardneB30 F.3d 849, 854
(6th Cir. 2003). The plaintiff must allegeath“there was a single plan, that the alleged
coconspirator shared in the general conspiratorial objective, and that an overt act was
committed in furtherance of the conspiracy that caused injury to the complailtariEdrther,

“It is well settled that conspiraajaims must be pledith some degree @&pecificity and that
vague and conclusory allegations unsupported kgnahfacts will not be sufficient to state
a claim under 8§ 1983.Gutierrez v. Lynch826 F.2d 1534, 1538 (6th Cir. 1987).

The Complaint contains a number of allegas that the defend&each took various

actions that violated Hall's constitutional rightBut even assuming that the defendants did

engage in unconstitutional condutttere are no factual allegais “from which to infer that
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the defendants acted in concert in so doin§gadafore 330 F.3d at 854. The Complaint
lacks any factual allegations indicating tilhé “defendants had a single plan” when they
engaged in the allegediynconstitutional conductld. There is no factual support for Hall’s
belief that the defendants jointigrgeted him and developed a plameprive him of his liberty
by initiating baseless charges stiead, the Complaint’s allegatiosisggest the far more likely
explanation that there was probable causergstiHall on the solicitation charge and that the
subsequent charges were alsased on the law enforcenteofficers’ and prosecutors’
independent determination of probable causelieuzethat he had taken the actions for which
he was chargedSee Flagstar Bank727 F.3d at 505 (“the exence of obvious alternative
explanations simply illusttas the unreasonableness of tinference sought and the
implausibility of the claims nde.”). The Court, therefer declines to reach Hall's
unwarranted and implausible conclusion thatdeéfendants acted in accordance with a single
plan to deprive him of his cotiwtional rights. Hall has failetb allege sufficient factual
matter to state a plausibdéaim of civil conspiracy.

5. The Respondeat Superior Claim

Hall's final claim is for “lespondeat superior” under stater|against all defendants.
It is not immediately clear how litigant can maintain a claifor “respondeat uerior” since
this is a theory of liability that is used to estslibla claim rather thandaim in itself. “Under
the doctrine of respondeat superior, an @y@ can be held vicarisly liable for an
employee’s tortious actionsébmmitted in the scope bfs or her employment.Papa John’s
Intern., Inc. v. McCoy244 S.W.3d 44, 56 (Ky. 2008). In anyeaw, respondeat superior is not

applicable because the Comptatontains no allegationslaging to an employer-employee
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relationship regarding any of these defendamscordingly, to the extent that respondeat
superior can be stated as arlaHall has failed to state a alaiand the claim will be dismissed.
V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. The Plaintiff’'s motion fodiscovery [Record No. 61] BENIED.

2. Defendant Baxter's motion tismiss [Record No. 34] GRANTED and the
claims against him arigl SM1SSED.

3. Defendant Trimble’s motion tismiss [Record No. 36] GRANTED and the
claims against him argl SM1SSED.

4. Defendant Steele’s motion dismiss [Record No. 38] GRANTED and the
claims against him argl SM |1 SSED.

5. Defendant Hammons’s motiottsdismiss [Record No. 39] GRANTED and
the claims against him ai SMISSED.

This 24" day of May, 2017.

Signed By:
* Danny C. Reeves ‘DC,Q
United States District Judge
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