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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION
(at London)

MELVIN CURTIS,
Plaintiff, Civil Action No. 6: 16-291-DCR
V.

CHRISTOPHER DAVIS, et al., MEMORANDUM ORDER

N N N N N N N N N

Defendants.
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Plaintiff Melvin Curtis hasifed a renewed motion to proceéd forma pauperis
pursuant to 28 U.S.C. § 1915(b). [Record NoT@k Court will grant the request on the terms
established by this statutory sectidecause Curtis will be grantpduperstatus, the separate
$50.00 administrative fee is waived. Disti@burt Miscellaneous Fee Schedule, § 14.

Curtis has filed a first ameled complaint in which he astea claim against the United
States under the Federal Toraidhs Act, 28 U.S.C. 88 1346(2671-80. [Record No. 4] The
Clerk of the Court, therefore, will be directerladd the United States a defendant in this
action.

The Court conducts an initial review of tph&intiff's claims pursiant to 28 U.S.C.
88 1915(e)(2), 1915A. Curtis alleges thatihgired his rotator cuff while exercising on
December 13, 2014, but that medical staff at W& &reary denied his peated requests that

a MRI be performed and alsoil&d to give him medication adaate to address his pain.
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[Record No. 1 at 2-5] Curtis was transferred from USP-McCreary to FCI-Gilmer in West
Virginia in mid-April 2015.

Curtis alleges that, in lat&pril 2015, Dr. Anderson coheded that a MRI should be
performed, although thaequest was not approved and MRI performed until November
2015. According to Curtis, an outside hmpedic surgeon later evaluated the MRI and
concluded that surgery to address the injurg wa longer a viable option. [Record No. 1 at
5-7] Curtis states that he exhausted his administrative remedies with respedBitcehss
claims,id. at 4, but did not attach to his col@pt any documentation from the grievance
process. The BOP denied his FTCA clamDecember 7, 2016. [Rad No. 4-1 at 1]

Having reviewed Curtis’ claims, the Court concludes that the defendants should be
served with process so thaethmay file a responsive pleadingowever, thee of the named
defendants — Health Service Administra(@iSA”) Michael Weaver, Asst. HSA Rebecca
Grove, and Dr. Eddie Anderson — are BOPplayees working at FCI-Gilmer in West
Virginia, and the conduct whictorms the basis for Curtis’ claims against them occurred in
that state, not in Kentucky. When a fedemlint's subject matter jusdiction is predicated
upon the existence of a federal question, ¢bart possesses personal jurisdiction over a
defendant only if: (1) the deferalais amenable teervice of process under the forum state’s
long-arm statute and (B)e exercise of personal juristian would not deny the defendant due
process.Community Trust Bancorp, Inc. @ommunity Trust Financial Corp692 F. 3d 469,
471 (6th Cir. 2012). Neithergeairement is satisfied here.

Because the reach of Kentucky’s long-arm sgagihot co-extensiwgith the limits of
federal due process, the actions of the defetglwhich provided the basis for Curtis’ cause
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of action must fit within one ahe enumerated categories settfon K.R.S. § 454.210(2)(a).
Caesars Riverboat Casino, LLC v. Bea886 S.W.3d 51, 57 (Ky. 2011). None of those
categories apply because theeth defendants are locatedWest Virginia and the conduct
Curtis complains of occurred within that state. There is simply no relationship between Curtis’
claims against them and Kentucky. Further, the exercise of personal jurisdiction over
nonresident defendants for claimssenrg from their acts done outi of and unrelated to this
jurisdiction would be incongient with the principles diederal due process. (ardona v.
Bledsoe596 F. App’x 6466 (3d Cir. 2015)Gowadia v. Stearn$96 F. App’x 667, 669 (10th

Cir. 2014);Durham v. Hood 412 F. App’x 127, 130 (10th Cir. 20119wanson v. City of
Hammond, Ind.411 F. App’x 913, 916 (7tkCir. 2011). In shortthe Court lacks personal
jurisdiction over these defendants.

The ordinary remedy under@ucircumstances would be to dismiss the claims against
the nonresident defendants without prejudice.t ligre, the events iguestion occurred in
2015, raising the possibility that the statute ofittations could have exgad after this action
was filed. To avoid any limitations concertisg Court will sever the claims against the non-
resident defendants and trangfe¥m to the appropriate judicidistrict pursuant to 28 U.S.C.

88 1631, 1404. Sd@'Jamoos ex rel. Estate of \Mgeroff v. Pilatus Aircraft Ltd.566 F. 3d
94,110 (3d Cir. 2009). Regrettapthis severance will result the same type of claim arising
from similar (but détinct) facts being litigated against segia defendants in separate courts,
an admittedly inconvenient dnlikely more expensive outcomeSuch factors must be

considered)n re: Rolls Royce Corp.775 F.3d 671, 680-81 (5thrCR014), but this Court



lacks the personal jurisdiction necessary tqudidate claims against the West Virginia
defendants, and the converse is equallg, leaving no viable alternative.

The federal judicial district encompasgi FCI-Gilmer is the Uited States District
Court for the Northern District of West Virgay 28 U.S.C. § 129(a), and the claims against
these defendants will be transferred to that Court. Because Curtis has asserted his FTCA claim
in this Court and because venagpears proper ued 28 U.S.C. § 1402(b), the Court will
retain jurisdiction over this alm against the United States.

Because the Court has granted Cyréigperstatus, the Clerk’s Office and the United
States Marshals Service (“USMS”) will sertfee remaining defendants with summons and
copy of the complaint on his behalf. Fed. R. Civ. P. 4(c)(3) and 28 U.S.C. § 1915(d).
Accordingly, it is hereby

ORDERED as follows:

1. Curtis’s motion to proceed forma pauperigRecord No. 9] iISSRANTED.

2. Within twenty-eight days, Curtis must pd%1.76to the Clerk of the Court as
an initial partial filing fee. 28).S.C. § 1915(b)(1)(A). If he fia to pay this sum within the
time directed, he will be reqwd to show cause why thisten should not be dismissed for
failure to makdimely payment.

3. The Clerk of the Court shall open an@eatt in Curtis’ name for receipt of the
filing fee. The Clerk shall complete a Naiof Payment Form (Form EDKY 525) with: (a)
Curtis’s name; (b) his inmate registration numiaad (c) this case number. The Clerk shall
serve a copy of this Ordand the Notice of Banent Form upon the Jailer/Warden of the
institution in which Curtis is currently confined.
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4. After the initial partiafiling fee is paid, each momiCurtis’ custodian shall send
the Clerk of the Court a payment in an amceopial to 20% of his income for the preceding
month out of his inmate trust fund account, baty if the amount in the account exceeds
$10.00. The custodian shall continue suchtily payments until the entire $350.00 filing
fee is paid. 28 U.S.C. § 1915(b)(2).

5. The Clerk of the Court shall add theildd States of Ameri&cas a defendant in
this action.

6. Curtis’ claims against defendamiSA Michael Weaver, Asst. HSA Rebecca
Grove, and Dr. Edéi Anderson are serexl from this action.

7. The Clerk of the Court shall open a new civil action filed by Curtis against
defendants Weaver, Grove, and Arsim; shall file a copy Curtis’ complaint [Record No. 1]
as the initiating document in that action, as \aslha copy of this Order. Defendants Weaver,
Grove, and Anderson shall be termathtis defendants in this action.

8. The Clerk of the Court shall transtee new civil action to the United States
District Court for the NortherDistrict of West Virginia.

9. The Deputy Clerk shall prepare a "8ee Packet” for Defendants R.N. Aimee
Phillips, P.A. Christopher Davif).O. Jude Onuoh#]SA Jones, Clinical Director Rios, and
the United States of America. &aService Packet shall include:

a. a completed summons form;

b. theoriginalandamendeatomplaints [Record Nos. 1, 4];
C. thisOrder;and

d. a completed USM Form 285.
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10.  The Deputy Clerk shall deliver the SeevPackets to the USMS in Lexington,
Kentucky and note the date a@élivery on the docket.

11. The USMS shall serve the United State&merica by sending a Service Packet
by certified or registered mail to the Civildeess Clerk at the Office of the United States
Attorney for the Eastern Districf Kentucky and to t Office of the Attoney General of the
United States in Washington, D.C.

12. The USMS shall serve the Federardaw of Prisons by sending a Service
Packet by certified or registerethil to: (A) the Civil Process €ik at the Office of the United
States Attorney for the Eastern District of Kesky; (B) the Office othe Attorney General of
the United States in Washington, D.C.; and (@) @entral Office of the Federal Bureau of
Prisons in Washington, D.C.

13. The USMS shall personally servefatwlants R.N. Aimee Phillips, P.A.
Christopher Davis, D.O. Jude Onuoha, HSA 3orend Clinical Director Rios at USP-
McCreary in Pine Knot, Keatky through arrangement withettrederal Bureau of Prisons.

14.  Curtis must immediately advise thee&ls Office of any chnge in his current
mailing addressFailure to do so may resultn dismissal of this case

15.  If Curtis wishes to seek relief fronetlCourt, he must do so by filing a formal
motion sent to the Clerk’s Office. Every motiGartis files must include a written certification
that he has mailed a copy of itttee defendants or their counseld state the date of mailing.
The Court will disregard letters sent to the judge’s chambers ormotions lacking a

certificate of service.



This 7" day of February, 2017.

Signed By:
- Danny C. Reeves DCQ
United States District Judge




