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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERNDIVISION

LONDON
TIMMIE D. COLE, SR., )
)
Petitioner ) Civil No. 6:17<cv-00150GFVT
)
v. )
) MEMORANDUM OPINION
J.RAY ORMOND, Warden, ) &
) ORDER
Respondent. )
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Timmie D. Cole, Sr.ijs an inmate at the United States PenitentiaMcCreary in Pine
Knot, Kentucky. Proceeding without a lawy@polefiled a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2241. [R] Eorthe reasons set forth below, the Court will d@oje’s
petition.

In 2003, a jury convicted Cole of possession of cocaine with the intent to distribute and
corspiracy to distribute cocairfe.The district court determined th&ole had multiple prior
convictions for felony drug offenses atiluswas subject to a mandatory minimum sentence of
life in prison pursuant to 21 U.S.€841(b)(1)(A). Coleappealed his case, but the United States
Court of Appeals for th&ighth Circuit affirmed his convictions.Colethen moved to vacate his
sentence pursuant to 28 U.S.C. § 2255, but the district court denied that motion Brghtihe
Circuit denied him a certificate of appealabilit¢ole filed severalother motions for relief, but

those motionsverealsodenied.

1The procedural historgomes fron(1) Cole’s petition at R. 1, (2) his criminal casEnited Sates v. Timmie Cole,
No. 3:02cr-034-REL-3 (S.D. lowa 2003)3) his direct appeatUnited Statesv. Timmie Cole, 380 F.3d 422 (8th Cir.
2004), (4)the denial of his motion to vacate his sentence pursuant to 28 U.S.C-&P2%hie Colev. United States,
No. 4:05cv-635REL (S.D. lowa September 7, 2007), and (5) the denial of another one of his § 22éhspetit
Timmie Colev. J. Ray Ormond, No. 6:16¢cv-053-DCR (E.D. Ky. May 18, 2016).
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Colehas now filed a § 2241 petition with this Court. [R. Cole argueshatthetrial court
erred when it determined that he had at least two pdovictions for felonydrug offensesand
thus was subject to a mandatory minimum sentence of life in gois@uant to 841(b)(1)(A).
ColecitesMathis v. United Sates, 136 S. Ct. 2243 (2016} support his petition, and leéaims
that thetrial courtimproperly failedto use thée‘categrical approachdescribed in that case to
determine whether his prior drug convictions were indeed valid predicate offenseptmgsunf
the sentence enhancemefitolesuggests that if the trial couradused the categorical approach,
it would have found that the enhancement was not applicable.

Cole’s § 2241 petition, however, constitutes iapermissiblecollateral attack on his
sentence. That is becawsdthougha federal prisoner may challenge the legality of his sentence
on direct appeal anthrougha 8§ 2255 motion, he generally may not do so in2241 petition.
See United States v. Peterman, 249 F.3d 458, 461 (6th Cir. 2001) (explaining the distinction
between a § 2255 motion and a § 2241 petition). After all, a 8§ 2241 petition is wsuglly
vehicle for challenges to actions taken by prison officials that affect theemamn which the
prisoner’s sentence is being carried out, such as computing sentenceocréeliesmining parole
eligibility. See Terrell v. United Sates, 564 F.3d 442, 447 (6th Cir. 2009). Simply pOgle
cannot use a 8 2241 petition as a way of challenging his sentence.

Colenevertheless argues tha can attack his sentence in a § 2241 petidod he cites
Hill v. Masters, 836 F.3d 591, 599 (6th Cir. 20169, support his position. [R-1 at 6-9] Itis
true that, inHill, the Sixth Circuit indicated for the first time that a prisoner may challenge his
sentence in a § 2241 petition. However, in doindgrsagourtexpressly limited its decision to the
following, very narrow circumstances:

(1) prisoners who were sentenced under the mandatory guidelines regime pre

United States v. Booker, 543 U.S. 220 . . . (2005), (2) who were foreclosed from

filing a successive petition under2855, and (3) when a subsequent, retroactive
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change in statutory interpretation by the Supreme Court reveals that augrevi
conviction is not a predicate offense for a caaf@nder enhancement.

Id. at 599-600.

Those circumstances do not apply in this case. To be surew@okentenced before the
Supreme Court deciddgboker, and he may be foreclosed from filing a successive petition under
§ 2255 However, he has not identified a subsequent, retroactive change in statutprgtatien
by the Supreme Court that reveals that one of his previous convictions is not a “felgny dru
offensé for purposes othe §841(b)(1)(A) enhancemenWhile Colehas citedVathis, the Sixth
Circuit recently explaineéh a published decisiothat “Mathis was dictated by prior precedt
(indeed two decades worth),” and, thiislid not announce a new rule, let alone a retroactive one.
In re Conzelmann, No. 173270, 2017 WL 4159184, *1 (6th Cir. September 20, 2017). Plus, even
if Mathis did involve a subsequent, retroactive change in statutory interpretation by the Suprem
Court, the case discusstt: approach courts should use to determine whether a prior conviction
constitutes a violent felony for purposes of then&d Career Criminal Act (ACCA)See Mathis,

136 S. Ct. at 22448. Here,Colereceived his sentence enhancement ugdt1(b)(1)(A), &
entirely different statute with language thatnsich broadethan the ACCA See Jose Adrian
Hernandez v. J. Ray Ormond, No. 6:17cv-081DLB (E.D. Ky. September 18, 2017) (notirttat
the analysisdescribed inMathis is not applicable tesentenceenhancements pursuant to 8
841(b)(1)(A)'s broad languageXol€s reliance orMathis is thereforeunavailing. In short, Cole
cannot assert his claims irB&2241petition

Finally, and perhaps most importantly, even if Cole could attack his sentenc& 224
petition, he fails to discuss his prior criminal history in any meaningfu] aray hdikewise fails
to identify the source of the trial courtalleged error. According to the trial court,Cole’s
presentence report stated that he had at least two prior drug convictions, rsyilfjentito a
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mandatory term of life imprisonmehgndit ultimately listed a total of “eleven prior convictions,
all of them on separate dates and for different chargBsimie Cole v. United Sates, No. 4:05
cv-635REL at R. 52 at 7 (S.D. lowa September 7, 20@CHle, howeverhas noexplainedwhich
of thoseprior convictons the trial court erroneously relied on to enhance his sEnt€hus, even
if Cole could attack his sentence in his § 2241 petition, his claim would not get off the ground.
Accordingly, it is herebpRDERED as follows:
1. Cole’s petition for a writ of habeas corpus pursuant to 28 U.S.C. § [R41] is
DENIED;
2. This action iDISMISSED andSTRICKEN from the Court’s docket; and
3. A corresponding judgment will be entered this date.

This 12" day ofOctober 2017.

Gregory F”Van Tatenhove
United States District Judge



