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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION

LONDON
MARCO A. HENDRICKSON, )
)
Petitioner, ) Civil Action No. 6:18ev-316-GFVT
)
V. )
)
GREGORY KIZZIAH, ) MEMORANDUM OPINION
) &
Respondent. ) ORDER
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Federal inmatdarco A. Hendrickson has filed original and supplementalse
petitiors for a writ of habeas corpus pursuant to 28 U.S.C. § 2241.; RR61 This matter is
before the Court to conduct the initial screening of the petition pursuant to 28 U.S.C. § 2243.
Alexander v. Northern Bureau of Prisodd9 F. App’x 544, 545 (6th €i2011)?

I

In December 2008, Hendrickson ama accomplics robbed a restaurant in Tulsa,
Oklahoma at gunpoint After oneaccomplice firechis gunseveratimes into the ceilingind
ordered everyone to get down on the floor, Hendrickslshan employee to open the register or
he would shoot someone. The trio made off with $1,200.0&vérg arrestedhortly thereafter

A grand jury issued an indictment chargadfthree participants with committing aadling and

L A petition will be denied “if it plainly appears from the petition and argcatd exhibits that the petitioner
is not entitled to relief.” Rule 4 of the Rules Governing § 2254 Cases innitedbtates District Courts
(applicable to § 2241 petitions puwant to Rule 1(b)). The Court evaluatEndricksors petition under a
more lenient standard because he is not represented by an attériogon v. Pardusb51 U.S. 89, 94
(2007); Franklin v. Rose765 F.2d 82, 885 (6th Cir. 1985) (noting that “@gations of a pro se habeas
petition, though vague and conclusory, are entitled to a liberal constructiohidiimge “active
interpretation” toward encompassing “any allegation stating fedeied’ r@itations and internal quotation
marks omitted)).
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abettingHobbs Actrobbery in violation of 18 U.S.C. 88 1951, 2. Hendrickson was also charged
with possessing a firearm in furtherance of a crime of violeng®lation of 18 U.S.C.

§ 924(c). Two months later, Hendrickson agreed to plead guilty to both charges without a
written agreement.

The presentence report concluded that Hendrickson'’s offense level was 24 and his
criminal history was category VIHowever, it further determined that fealified as a career
offender under 8 4B1.1 of the Sentencing Guidelines because he hadmaoce prior
convictions for a €rime of violence’or for a“controlled substance offenseSpecifically, he had
prior convictions in Oklahomior possessigan illegal saweebff shotgun escag from a
countyjail, andpossessigmarijuana with intent to distributeApplication of the career offender
enhancment raised his offense level38 butdid not affect his criminal history category.
Accounting for Hendrickson’s acceptance of responsibility, application of the eathant
increased higuidelines range for the Hobbs Act robbery charge from 77 to 96 months to 151 to
188 months imprisonment. In addition, Hendrickson’s accomplice had dischargedm firear
during the robbery . Because those actions were attributable to Hendricksondes andhi
abettor, he was subject to a4gFar mandatry minimum sentence on the 8§ 924(c) count. 18
U.S.C. 8924(c)(1)(A)(iii).

In April 2009, the trial court sentenced Hendrickson at the bottom end of the guidelines
rangeto 151 months imprisonment on the robbery charge and to a consecutive term of 120
months imprisonment on the § 924(c) conviction. Hendrickson did not file a notice of appeal.
He later asserted that he had directed his attorney to do so, but his couedehataie had not.
Hendrickson’s untimely appeal was later dismissediaitk of jurisdiction by the Tenth Circuit

Court of Appeals.United States v. HendricksoNo.4: 08-CR-197-JHP-2 (N.D. Okl. 2008).



In April 2010, Hendrickson filed a motion to vacate pursuant to 28 U.S.C. § Pb5.
contenedthat his counsel was inetfieve becausee failedto file a notice of appeal as directed,
did notchallenge the career offender enhancementdahdotchallenge the application of the
tenryear mandatory minimum sentence pursuant to § 924(c)(1)(A)Ting trial courdenied
that motion inJanuary2012, findingthe first assertiomot credible and the second two to be
without legal merit.United States v. Hendricksado. 4: 08CR-197-JHP-2, 2012 WL 262985
(N.D. OKI. Jan. 30, 2012).

The Tenth Circuigranteda certificateof appealabilityin light of the Supreme Court’s
intervening decision illeyne v. United State570 U.S. 99 (2013s to the claim regarding
§ 924(c)’s 10year mandatory minimumAlleyneheld that the facts in 824(c)(1)(A)which
increase a mandatory minimum senteisceh as the discharge of a fireamHendrickson’s
caseareelemens of the offense which must be found by the jud;.at 113-15.But because
Alleynewas decided long after Hendrickson was indicted and pleaded, godtyenth Circuit
found that his counsel was not ineffective for failing to anticipate its holdihg.cdurt further
concluded thabeforeAlleynewas decided;althoughthe Sixth Amendment does entitle a
defendant, like MrHendrickson, to notice in an indictment of the elements of the crime with
which he is charged, it does not guarantee him the right to notice of facts or thetiebgityf
that merely support sentencing enhancememiscordingly,in light of the law in effect at the
time of sentencinggpplication of the mandatory minimum was not inappropriate even though
theindictment didnot advise Hendricksaihat he was subject to a sentencing enhanceasest
aider or abettor to himccomplice’ddischarge of a firearmUnited States v. Hendricksob92 F.

App’x 699, 701-05 (10th Cir. 2014).



Following the Supreme Court’s decisionJiohnson v. United Statek35 S. Ct. 2551
(2015) and upon permission from the Tenth Circuit, in 2016 Hendrickson filed a second motion
under § 2255 challenging application of the career offender enhandenmsdentence He
contended that that his prior convictions for escape and possession of a sawed off shotgun could
only qualify as “crimes of violence” under the residual clause found in U.S.S.G. 8§ dB2)2(
and thatlohnson’snvalidation of the similarlyworded residual clause found in 18 U.S.C.
§ 924(e)(2)(B) should extend to the comparable guidelines provision. But folltvargupreme
Court’s decision irBeckles v. United Statek37 S. Ct. 886 (2017), the trial court found that
contention to bevithout merit and denied the petitionited States v. HendrickspNo. 4: 08-
CR-197-JHR2, 2017 WL 2405374 (N.D. OKl. June 2, 2017).

[
A

Through his original and supplemented petitions in this matter, Hendricksors assert
variations ofthe two claims he asserted in first and second motions under § 2255. In his
original § 2241 petition, Hendrickson contends thiat§ 924(c) sentence wasproperly
enhanced to tenyear mandatory minimum unde984(c)(1)(A)(iii) because undédleynethat
enhancemerdnd the facts supporting it had to be set forth in the indictment and found by a jury.
[R. 1 at 2, 5-8]

But Hendrickson may not assert this claim in a 8 2241 peti#oprisonermay
challenge the enhancement of his federal sentence 22418petition only in a narrow set of
circumstancesTo qualify, the petitioner must (1) have been sentenced under a mandatory
guidelines regime beferthe Supreme Court’s decisionUnited States v. Bookes43 U.S. 220

(2005) rendered the Sentencing Guidelines merely advisory; (2) point to a Supoeint



decisior—issued after the petitioner’'s sentence became final and which is retroactively
applicable to cases on collateral reviewhich establishes that as a matter of statutory
interpretation one or more of his prior convictions were not for offenses that could ptoperl
used to enhance his federal sentence; and (3) establish that the new decision ¢avid beén
invoked in an initial or successive 8§ 2255 motidill v. Masters 836 F. 3d 591, 595, 599-600
(6th Cir. 2016).

Hendrickson does not meet these requiremetiis sentence was imposed in 2009, long
afterBookerhad rendered the sentencing guidelines advisarghallenge to the enhancement
of his sentence therefore fails to satisfifl’'s threshold requirement for cognizabilitsee
Arroyo v. OrmongdNo. 6: 17€V-69-GFVT (E.D. Ky. 2017)aff'd, No. 17-5837 (6tiCir. April
6, 2018) (“Arroyo was sentenced in October 2006, after the Supreme Court’'s decBoakan
... On this basis alone, Arroyo’s claim does not fall withih's limited exception for bringing
a §2241 habeas petition to challenge a federnatesee.”);Contreras v. OrmonadNo. 6: 17€V-
329-GFVT (E.D. Ky.),aff'd, No. 18-5020 at 2—3 (6th Cir. Sept. 10, 20¥8)derson v. Ormond
No. 6:18CV-254-CHB, 2018 WL 6594539, at *3—4 (E.D. Ky. Dec. 14, 20&Bpeal filed No.
19-5010 (6th Cir. 2019).

In addition,Hendrickson fails to point to retroactively applicable precedent from the
Supreme Court which establishes that, as a matter of staintemyretation his prior offenses
were not valid predicates to enhance his senteddk. 836 F. 3cht 599-600.Instead, he relies
upon the Sixth Circuit’s decision Harrington v. Ormong900 F. 3d 246 (6th Cir. 2018), which
he characterizes &slding thatAlleyneandBurrage v. United State§71 U.S. 204 (2014re
retroactively applicable to cases on collateral reviéWis is incorrect in several respectrst,

Harrington held thatBurragewas retroactiveHarrington, 836 F. 3d at 249-50, but it makes no



mention ofAlleyneat all. And Burragehas ndbearirg upon Hendrickson’s claimdn that case,
the Supreme Court held that the penalty enhancement provision of 21 U.S.C. § 841(b)}1)(C)—
provision not implicated in Hendrickson’s case—cannot be applied unless the government
establishes that drugistributed by the defendawere abut-for cause of the death or injurf
another.Burrage 571 U.S. at 218—-19%arrington correctly held that because tBarrage
“narrowed] the scope of ariminal statute by interpreting its terfh& appled retroactively to
cases on collateral reviev836 F. 3d at 249 (quotirgchriro v. Summerlirb42 U.S. 348, 351
(2004).

In contrastAlleyne’srequirement that a jury must find any fact necessary to apply a
mandatory minimum sentencing provision is procedural rather than substantivé&ondex
The Sixth Circuit consistent with the view of every other court of appeal to consider the
guestion, has heldhatAlleynedoes not apply retroactively to cases on collateral reviawe:
Mazziq 756 F.3d 487, 489-91 (6th Cir. 2014Alleynedoes not fall into eitheFeague
exception because it is not a substantive rule and it also does not meet the higt &ianéar
rules of criminal procedure.. . We now hold thailleynedoes not apply retroactively to cases
on collateral review) (collecting cases)Alleyne’sholding is also based upon the Sixth
Amendment.That decisiorthus involved an issugf constitutional law rather than statutory
interpretation, and hence a claim based upon it is not cognizable under $5224tccia v.
Farley, 573 F. App’x 483, 485 (6th Cir. 2014 pe v. LaRiva834 F. 3d 770, 773 (7th Cir. 2014)
(“Poe’s 8§ 2241 petition fails the firBtavenportcondition becausalleyneis a constitutional
case, not a statutoigterpretation cas9.; Thai v. Warden Lewisburg USB08 F. App’x 114,
116-17 (3d Cir. 2015). The Court therefore lacks jurisdiction to entertain Hendrickssin's fir

claim in this proceeding under § 2241.



B

In his supplemental petition, Hendrickson contends that his conviction under § 924(c) for
using a firearm during the commission of a crime of violence is invalid because Rcbbs
robbery under 8 1951 is not a “crime of violence” in light of the Supreme Court’s decision in
Mathis v. United State436 S. Ct. 2243 (2016). He argues that the residual clause found in 18
U.S.C. 8§ 924(c)(3)(B) should be considered unconstitutionally vague in light of the Supreme
Court’s holdings inlohnson v. United Stateg35 S. Ct. 2251 (2015) (holding similarly-worded
residualclause in 18 U.S.C. § 924(e)(2)(b) unconstitutionadilgue) andessions v. Dimaya
138 S. Ct. 1204 (2018) (holding similarly-worded residual clause in 18 U.S.C. § 16(b)
unconstitutionally vague in light dohnson. If so, he continues, that leaves otiig “elements”
clause found in § 924(c)(3)(A), but (he contends) Hobbs Act robbery does not satisfy that
provision. [R. 6-1.]

Hendrickson’s arguments are fundamentally mispla&@stausehis claimchallenges
his § 924(c) conviction rather than his sentence, he must shoafteditis conviction became
final, the Supreme Court issuadetroactivelyapplicable decision interpreting the federal
criminal statute under which the petitioner was comddéh such a manner that the conduct
underlying the conviction is no longer crimind/ooten v. Cauley677 F.3d 303, 307 (6th Cir.
2012) Charles v. Chandlerl80 F. 3d 753, 756-58 (6th Cir. 1999). But none of the decisions
upon which Hendrickson reliesMathis Dimaya andJohnsom are based upon or interpret the
scope of 18 U.S.C. § 924(c). IndeddhnsorandDimayaare constitutional cases rather than
cases of statutory interpretation, and hence cannot be invoked in a 8 2241 petition as grounds for

relief.



And while Hendrickson invokedathis, his claim is in no way based upon it: he does not
contend that the triaourt impermissibly viewed an indivisible statute as a divisible one by
misconstruing means as element®. the contrary, he notes that the Hobbs Act is divisible
because it criminalizes robbery and extorti@eeUnited States v. Goo¢cB50 F. 3d 285 (6th
Cir. 2017. WhatHendricksoractuallycontendss that§ 1951(a)’s definition of robbery under
the Hobbs Act is overbroad “because the elements of conspiracy to commit HoblmbBety]
do not require an over act to be committed; only the estal#dishiinat an agreement existed to
commit Hobbs Act robbery or extortion.” [R.16at4—6] As a factual matter, this ignores that
Hendrickson pled guilty to actually committing a robbery, both as a principal and as an
accomplice, not to conspiracy. More fundamentally, his overbreagtiment arisesot under
Mathisbut undefTaylor v. United gtes 495 U.S. 575 (1990), and hence is one that he could
and must have made during sentencing, on direct appeal, or in an initial § 2255 motion. Having
failed to do so, he may not invoke § 2241 for that purpblsgnandez v. Lamanna6 F. App’x
317, 320 (6th Cir. 2001PerezOrtiz v. Snydeiorris, 2018 WL 5734583, at *2 (6th Cir. July
6, 2018).

[l

This claim is also substantively without merfollowing theJohnsordecision, tle Sixth
Circuit held that § 924(c)(3)(B) is not unconstitutionally vagumited States v. TaylpB14
F.3d 340, 375-79 (6th Cir. 2016Because $£24(c)(3)(B) is considerably narrower than the
statute invalidated by the Courtdohnsonand because much &hhnson’sanalysis does not
apply to 8924(c)(3)(B), Taylors argument in this regard is without mé&jit But following the
Supreme Court’s agsion inDimaya the Sixth Circuit’s decision iffaylor may not stand for

long given the similarity of the residual clauses found in § 16(b) and § 924(c)(®H¢BUnited



States v. Richardsp806 F. 3d 417, 425-26 (6th Cir. 2018). But neither the Supreme Court nor
the Sixth Circuit have yet invalidated the latter provision. And even had they done so, the
federal courts of appeal have consistently held that Hobbs Act robbery, includitity Iedsed
upon aiding and abetting, constitutes a crime of violence under 8§ 924(c)(3)(A) =araeise.
Richardson906 F.3d at 425-2Tnited States v. Garci®+tiz, 904 F.3d 102, 104-05, 109-10
(1st Cir. 2018){United States v. DeiteB90 F.3d 1203, 1215-16 (10th Cir. 2018)re Colon
826 F.3d 1301, 1305 (11th Cir. 2016). Hendrickson’s challenge to his § 924(c) conviction is
therefore substantively without mericcordingly, it isherebyORDERED as follows:

1. Marco Hendricksors original and supplementgktitions for a writ of habeas
corpus pursuant to 28 U.S.C. § 22R1 {; R. 6] areDENIED.

2. This action iDISMISSED andSTRICKEN from the Court’s docket.

3. Judgment shall be entered contemporaneously with this Memorandum Opinion
and Order.

This 28th day ofMay, 2019.
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