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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION

PIKEVILLE
MURRIEL-DON COAL COMPANY,
INC.,
Plaintiff, Civil No. 11-23-ART
V.

MEMORANDUM OPINION

ASPEN INSURANCE UK LIMITED, et AND ORDER

al.,

Defendants.
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When a fisherman wants his boat to stayipwt harbor, he ties it to a dock. When a
plaintiff wants his case to stay put in stateitphe ties it to a non-diverse defendant. But
that might not always be enough to keep treecaoored where the plaintiff wants it. Under
the doctrine of “fraudulent joinder,” federaluts may sever the nonverse defendant from
the case if the claim against him is so frivolthet its only conceivable purpose is to destroy
diversity and prevent removal. The two divedefendants in this case, Aspen Insurance UK
Limited and Aspen Specialty Insurance Compécollectively “Aspen”), ask the Court to
use its fraudulent-joinder scissors to cabde the two non-diverse defendants, Bridget
Dunaway and her law firm, Tooms & Dunawd#i.LC (collectively “Dunaway”), thereby
allowing the case to sail smoothly to federal toBecause Aspen has not met the stringent

requirements for establishing fraudulent joindkee, plaintiff’'s motion taremand is granted.
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BACKGROUND

October 30, 2008, had been a long dayTony Amburgey, who worked as a roof
bolter at a mine operated by Murriel-Don CoAlmburgey was especially tired when he left
work that evening. While driving home, he fell asleep at the wheel and collided with another
car, seriously injuring its occupants, Albertd$on and Roberta Jent. Hudson and Jent sued
Amburgey in Kentucky state cdurA few months later, thelpoth amended their complaints
to include a claim against Murriel-Don. Thamended complaints alleged that Murriel-Don
had been directly negligent because it failed to “take proactive measures to reduce fatigue in
its employees” and “allowed Amburgey to leave its premises in a state that it knew or should
have known to be a danger to the othetansts on the highway.” R. 14-3 at 4.

After receiving a copy of the complain¥jurriel-Don notified Aspen, its insurance
carrier, of the claim. Murriel-Don had a commercial geral liability policy with Aspen
when the accident occurred. dlpolicy obligated Aspen to fd lawsuits filed against
Murriel-Don seeking damages for bodily injury property damage. R. 1-2 at 3. But the
policy contained an express exsion providing that it did not cover any liability arising out
of the operation of automobiles. The exclusiead: “This policy is not in any way to be
construed to provide any type of automobile liability dnest motorized vehicle liability
coverage. If this type of coverage is degiit should be specifically purchased from a
carrier that provides suchwerage.” R. 14-1 at 32.

Initially, Aspen arranged for Bridget Duway, of the law fim Tooms & Dunaway,
PLLC, to defend Murriel-Donn the Jent/Hudson actionAfter reviewing the case file,

Dunaway advised Murriel-Don that she beliegedvice of process dhe company had been
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defective under state law, but that Murriel-Defmould waive the defeeind file a motion to
dismiss. Dunaway entered an appearancthenstate court on behadf Murriel-Don on
August 21, 2009. She waived the objection to efe service of process and filed a motion
to dismiss the claims against Murriel-Don on August 26, 2009.

In the meantime, Aspen detdnad that its insurance policy did not in fact cover the
Jent/Hudson action because the plaintiffsairds fell within the policy’s automobile
exclusion. Aspen sent Murriel-Don a letter 8aptember 9, 2009, informing it that, if the
court denied the motion to dismiss thaifaway had already fite Aspen would no longer
pay for Murriel-Don’s defense. Sure enoughe state trial court denied the motion to
dismiss in a brief order on October 29, 2009. Aspen then sent Murriel-Don a supplemental
letter denying coverage. Aspen formally terated Dunaway’s legal services on November
24, 2009, and Dunaway filed a motitmwithdraw the next day.

Even though Murriel-Don no longer had atoatey, the state-court litigation pressed
forward. Murriel-Don failed taespond to requests for admasifrom the plaitiffs, and as
a result, the state court deednMurriel-Don to have admiteboth liability and damages.
On March 20, 2010, the state court entedsfault judgment against Murriel-Don and
awarded Roberta Jent $27,000,000 in damdgkss 12% interest) and Albert Hudson
$15,000,000 in damages (plus 12% interest).

Some months later, on November 5, 20Myrriel-Don filed suit against Aspen,
Dunaway, and Tooms & Dunaway tine Knott Circuit Court. R1-2. Murriel-Don asserted
several claims against Aspelffier breach of contract, breacf the duty to defend, and

violation of Kentucky’s UnfairClaims Settlement Practicamd Consumer Protection Acts,
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R. 1-2 at 11-17—and two claims against Duag and her law firm—dr legal malpractice
and breach of fiduciary dutyd. at 17-19. Aspen filed a no& of removal on February 16,
2011, R. 1, to which Dunaway and her law fconsented, R. 2. Murriel-Don filed a motion
to remand on February 25, 2011. R. 7.
ANALYSIS

Glancing at the complaint ihis case raises a bright rgdisdictional flag. There are
no federal questions involved, so the only posshidsis for federal jusdiction is diversity.
For this Court to have diversity juristion under 28 U.S.(8 1332, there must mmplete
diversity—no defendant may have thengacitizenship as the plaintifiSee Lincoln Property
Co. v. Roche546 U.S. 81, 89 (2005). Tipaintiff, Murriel-Don, is a citizen of Kentucky.
And so are defendants Bridgatinaway and Tooms & Dunawayl.LC. Complete diversity
is lacking. Nevertheless, Aspen asks tloai€to invoke one of ter doctrines—*“fraudulent
joinder” or “fraudulent misjoinder’—to seveDunaway from the case, thereby creating
complete diversity and allowing removal. Foe tleasons that follow, the Court declines to
do so.

1. Fraudulent Joinder

Fraudulent joinder is “a judicially createlbctrine that provides an exception to the
requirement of complete diversityCoyne v. Am. Tobacco Cd.83 F.3d 488, 93 (6th Cir.
1999) (quotingrriggs v. John Crump Toyota, Ind.54 F.3d 1284, 1287 (11@ir. 1998)). It
allows defendants to removeses lacking complete diversity if they demonstrate that the
plaintiff included claims against non-diversdatelants “for the sole purpose of preventing

removal.” McLeod v. Cities Serv. Gas C@33 F.2d 242, 246 (10th 1Ci1956). In this
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circuit, the removing party nkas this showing by establishing that the plaintiff has “no
colorable cause of action” agat the non-diverse defendangaginaw Hous. Comm’n v.
Bannum, Inc.576 F.3d 620, 624 (6th Ci2009). If the claim iso frivolous that it has no
hope of success, the court presumes that thiatiif made the claim for the sole purpose of
preventing removal anektains jurisdiction.ld.
A. Problems with the Fraudulent-Joinder Doctrine

Fraudulent joinder is a well-establishaetbctrine. Like other well-established
doctrines, though, fraudulent jaiar suffers from acommon problem—courts rarely stop
and think about whether the done makes sense. But just a wise homeowner regularly
inspects his house’s foundation for signs of te¥ndamage, so too is it worthwhile for
judges from time to time to examine the foutholas of even well acgged legal doctrines.
A closer look at fraudulent joinder revealsloctrine resting on a rickety foundation.

Fraudulent joinder dates back to the turringf last century. Tt era saw a spate of
tort actions against large indtal companies, often railroadisrought by employees injured
on the job. To prevent removal ihfese cases to federal coting plaintiffs would often join
other in-state employeeseeE. Farish PercyMaking a Federal Case of It: Removing Civil
Cases to Federal Court Based on Fraudulent Joiné&rlowa L. Rev. 189, 191 (2005). To
preserve the companieability to remove these casesfemleral court, the Supreme Court
“rather abruptly announced that sham pareuld be ignored when determining whether
complete diversity of citizenship was present in a case.” James M. UndefvoodProxy
to Principle: Fraudulent Joinder Reconsidere@® Alb. L. Rev. 10131031 (2006). In

Wecker v. National Enameling & Stamping 204 U.S. 176 (1907), the first case in which
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the Court found that a plaintiff had been flalently joined, the Court announced that “the
Federal courts should not sawnctidevices intended to prevemtremoval to a Federal court
where one has that right.Id. at 186. The Court elaborated furtheiGhesapeake & Ohio
Ry. Co. v. Cockrell232 U.S. 146 (1914): The “right of removal cannot be defeated by a
fraudulent joinder of a resident defendanvihg no real connection iith the controversy.
So, when in such a case a resident defendgainisd with the non-resident, the joinder . . .
may be shown by a petition for removal to beyanfraudulent device to prevent a removal.”
Id. at 152 (citations omitted). Then, just ascfly as it had materi@ed, the doctrine of
fraudulent joinder disappeared finothe United States Report§Vilson v. Republic Iron &
Steel Caq. 257 U.S. 92, 97-98 (1921), was the |&itpreme Court decision to address
fraudulent joinder. The Court wer explained a rationale for tkectrine “other than that the
Court apparently was opposed to plaintiffegading claims against defendants solely to
defeat federal court jusdiction.” Underwoodsupra at 1038. In the nirg years since, the
lower courts have struggled togently define the doctrine @mrticulate a valid justification
for it. Their efforts havaot been successful.

First, and most fundamentally, it is unclednere federal courts get the authority to
decide whether a defendant has been fraudulgntigd. The most basic of first principles
governing judicial authority is that “[w]ithoytirisdiction [a] court canot proceed at all in
any cause.”Ex parte McCardle7 Wall. 506, 514 (1868)Because the Constitution vests
federal courts with only limited jurisdiction,@H‘requirement that jurisdiction be established
as a threshold matter . . . is ‘inflexible and without exceptio®téel Co. v. Citizens for a

Better Environment523 U.S. 83, 94-95 (1998) (quotimdansfield, C. & L.M.R. Co. v.
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Swan 111 U.S. 379, 382 (83)). If the court determinesahit lacks jurisdiction, “the only
function remaining to the court is that oframmincing the fact and shissing the cause.ld.
at 94 (quotingvicCardle 7 Wall. at 514).

Despite this ancient mari that courts may not act without jurisdiction, the
fraudulent-joinder inquiry requires them to giest that. The court must examine the
plaintiff's claim against the non-diverse defant—a claim over whiclt affirmatively lacks
jurisdiction—and determine whether the allegatistege a “colorable Is&” for relief under
state law.Coyne 183 F.3d at 493. And that’'s not abeveral other circuiteequire courts to
go even deeper—to “pierc|[e] the pleadings” and consider “summary judgment-type evidence
such as affidavits and deposititastimony” in assessing whethee cause of action is valid.
Cavallini v. State Farm Mut. Auto. Ins. Cael4 F.3d 256, 263 (5th Cir. 1995) (internal
guotation marks and citation omittedge also Legg v. Wyeth28 F.3d 1317, 1322-23 (11th
Cir. 2005). If the cort determines that the non-diverse defendant has been fraudulently
joined, the remedy is to dismiss the claims against Hdme Council Tower Ass’'n v. AXis
Specialty Ins. C9.630 F.3d 725, 730-31 (8thir. 2011) (affirming district court’s dismissal
of claims against non-diverse defendant). True, this is a “limited . . . examination of the
merits of the [] claims,” not a full blown adjudicatiolVinburn v. Liberty Mut. Ins. Cp933
F. Supp. 664, 666 (E.D. Ky. 1996). But justom®e cannot be a little bit pregnant or a little
bit dead, the notion that cdarcan have a little bit of jisdiction—enough for a quick peek
at the merits of a claim, but no mereuns contrary to bedrock principleSee McCardlg7

Wall. at 514 (“Without juriscttion [a] court cannot proceet all in any cause.”) (emphasis



added);May v. Wal-Mart Stores, Inc751 F. Supp. 2d 946, 951 (E.D. Ky. 2010) (“Federal
jurisdiction is a binary choice. €mswitch is either on or off.”).

The “familiar law that a federal court alws has jurisdiction taletermine its own
jurisdiction,” United States v. Ruibs36 U.S. 622, 628 (2002), does not salvage fraudulent
joinder. If the Constitution or a statutetlaorizes federal jurisdiction in only limited
circumstances, such as whéhe parties are of derse citizenship, it is unobjectionable that
a federal court has jurisdictioilm determine whether thoserigdictional prerequisites are
satisfied. Fraudulent joinder, though, requicesirts to do somethinguite different. It
requires courts to examine theerits of claims over whickveryone agreethe court lacks
jurisdiction. That is a very different enpeise from determining whether the court has
jurisdiction over the clan in the first place.

Admittedly, at the heart of fraudulent joinde an understandable impulse: Plaintiffs
should not be able to play gashwith federal jurisdiction. If a Kentucky plaintiff sues a
New York insurance company, hiecsild not be able to tether the case to state court by also
including a frivolous claim against Rick Rit for causing extrememotional distress by
failing to take the University of Louisville Cardinals past the first round of the NCAA
tournament. But from the desire to prevent kil of extreme abuse has sprung a judicially
created doctrine that invites federal courtexoeed their jurisdiction. And the doctrine has
also probably caused more troeiihan benefits. Fraudulent joinder has all the clarity one
would expect from a legal rule fashioned engirebm judges’ imaginations. In the absence
of guidance from the Supreme Court over the pamséty years, cots of appeals have

splintered over critical questions such as fleper standard foruglging the plaintiff's
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chances of success on his claim against thedinarse defendant; whether courts are limited
to examining the state court pleadings orethler they may (or must) consider extrinsic
evidence such as affidavits and deposition tnapis; and whether courts should evaluate the
plaintiffs claim using a standard akin t®@ motion to dismiss under Rule 12(b)(6) or
something elseSeeMatthew J. RichardsoiGlarifying and Limiting Fraudulent Joindeb8
Fla. L. Rev. 119, 146-64 (2006) (detailing circuit splits); Underwesaghra at 1045-85
(same).

There is a better way. Instead of ex&rg jurisdiction whex none exists using a
fractured, judicially created daate, why not allow the stateoarts to determine whether the
claims against non-diverskefendants are valid®eel4B Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedure § 3723 é4th (“In many situations, confusion could
be reduced if removing parsevould challenge fraudulent joinders and misjoinders in state
court, before defendants file a removal noticelf a claim against a non-diverse defendant
is truly frivolous, surely the state court wid grant a motion to dismiss the claim in
relatively short order. Instdaof requiring federal courts teenture their best guess at
whether a state-law claim is colorable, it makagh more sense to leave the decision to the
state courts, who are experts on questions of state $me, e.qg.Tafflin v. Levitf 493 U.S.
455, 465 (1990) (recognizing thattdse courts presumably Ve greater expertise” at
evaluating “violations of state law”Pavis v. Mich. Dep't of Treasuyyt89 U.S. 803, 818
(1989) (recognizing that “question[s] of statevlgare] within the special expertise of the
[state] courts”). This approach would eiirate the unseemly practice of federal courts

acting on claims over which they lack jurisitho, thus preventing the federal judiciary from
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“poach[ing] upon the territory of aoordinate judicial system.’B., Inc. v. Miller Brewing
Co. 663 F.2d 545, 548 (5th Cir. 1981).

Leaving it to the state courts is not a noapproach. More than 130 years ago, the
Supreme Court held that, for afeledant to remove a case fromatstto federal court, “[tlhe
record in the State court . should be in such a condition whire removal takes place as to
show jurisdiction in the court to which it goesGold-Washing & Water Co. v. Keye36
U.S. 199, 201 (1877). pplying this well established princel this Court recently held in
May v. Wal-Martthat a defendant may only remove a dasiederal court if the record at the
time of removal establishes that the amountantroversy more likely than not exceeds the
$75,000 jurisdictional minimum. 751 F. Supp.&d51. If it does nothe defendant may
not use the federal court’s authority to conduct discovery into the amount in contraersy.
at 955. Instead, the defendantsneeturn to state court amnduct discovery there. He
may come back to federal coifrhe adduces sufficient evidence to establish that the amount
in controversy more likglthan not exceeds $75,00d. at 953. The same principles apply
here, arguably with greater forcdf complete diversity is lacking, the “record in the State
court” is not “in such a condition when thameval takes place as to show jurisdiction in
the” federal court. Keyes 96 U.S. at 201. |If it offends federalism for the federal court to
retain jurisdiction to allowthe parties to condtt limited jurisdictional discoverysee May
751 F. Supp. 2d at 950-52, it is significantly mofensive for the federal court to dismiss a
claim over which it lacks jurisdiction. The betwmourse is for the aot to remand the case
and allow the state court to dismiss the clasmgsinst the non-diverse defendants if those

claims truly present no hope of success. Once the state court dismisses the non-diverse
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defendants from the sa, the remaining diverse defendantsuld have thirty days to file a
notice of removal under 28 U.S.C. 8§ 1446(19ee King v. Household Fin. Corp, 893 F.
Supp. 2d 958, 960 n.2 (E.D. Ky. 2009).

For these reasons, fraudulent joinder makds ktnse. It requisefederal courts to
exercise jurisdiction where none exists over tjaes of state law that the state courts are
better suited to address themselves. Nevesbebdtering the fraudulent-joinder doctrine is
a decision that is above this @6s pay grade. Fraudulent joinder is still the law of this
circuit, and until the law changesijgtCourt will faithfully apply it.

B. Aspen Has Not Established Fraudulent Joinder

To establish fraudulent joindand avoid remand, Aspen muesttablish that there is
no “colorable basis for predicting” that MwelDon will be able to recover against
Dunaway. Coyne 183 F.3d at 493. If Murriel-Don’s malpractice claim against Dunaway
has even a “glimmer of hope,”dte is no fraudulent joinderartley v. CSX Transp., Inc.
187 F.3d 422, 426 (4th €£i1999). This is;a “heavy burden,Mayes v. Rapopqgrtl98 F.3d
457, 463 (4th Cir. 1999), and it is one tHa defendants havailed to carry.

Murriel-Don has stated a colorable claim against Dunaway for legal malpractice. To
prevail on a legal malpracticdaim under Kentucky law, the ghtiff must prove that (1)
there was an attorney/client ployment relationship; (2) thdtarney failed to “exercise the
ordinary care of a reasdmlg competent attorney acting in the same or similar
circumstances”; and (3) the attorney’s negligence proximately caused the plaintiff's injury.
Marrs v. Kelly 95 S.W.3d 856, 860 (Ky. 2003) (quotisgephens v. Denisp64 S.W.3d

297, 298-99 (Ky. Ct. App. 2001)). Murrielen has alleged theexistence of an

11



attorney/client relationship with Dunaway, R2 at 7, and the defendants have not argued
otherwise. The first elememd therefore satisfied. For the second element, Murriel-Don
alleges that Dunaway failed toaggise the ordinary care of a reasonably competent attorney
in three ways: (1) by not challenging defeetiservice of process by the plaintiffs, (2) by
filing a motion to dismiss that relied on an incorrect theofryiability, and (3) by not
informing Murriel-Don that she had been retadrfor the limited pyyose of filing a motion

to dismiss. R. 1-2 at 17-18. Notwithstandingp@s's efforts to denigrate these claims, there
is at least a glimmer of hopleat Murriel-Don will prevd on at least one of them.

Murriel-Don could prevail on its claim th&®tunaway acted unreasaily by failing to
appreciate the nature of the claim that thenpitié advanced against Murriel-Don. Murriel-
Don alleges that Dunaway’s motion to dismdid not recognize that that the plaintiffs’
claims relied on a theory ofreict negligence, not vicarious bidity. Aspen argues that this
claim is “completely false” because theigls Dunaway filed dmowledged that the
plaintiffs had advanced a direct-liability claim against Murriel-Don. It is true that
Dunaway’s motion to dismiss contains one saoé acknowledging that the plaintiffs’ claim
was based on direct liability. R. 14-6 at PIdintiff and Intervemg Plaintiff argue the
novel concept that Murriel-Don owes a dutyptevent its employeesdm driving when they
may be too tired to navigate to their honsaegely.”). But the motion devotes 100% of its
legal arguments to estalfliag that Murriel-Don was naticariouslyliable for Amburgey’s
negligence because Amburgesas not acting in # course of his epioyment when the
accident occurred. All of the cases she cdedlt with vicarious liability; none dealt with

direct liability. Thus, although she “spottedetissue” of direct negligence, she devoted
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absolutely no legal analysis to it. The replgttBunaway filed fares dnmarginally better.

In barely one page of legal analysis, thelyenore directly acknoledges that Dunaway was
“fully aware that plaintiffs’ theory is one ofmict liability.” But the rely simply argues that
“there is no authority that would support pl#iis’ direct causes of action against” Murriel-
Don. R. 14-8 at 1. Again, no cases, nousést, no real legal arguwntation of any kind.
Dunaway’s lackluster argumenmight very well explain why the state court denied her
motion in a one-sentence order. R. 14-10.er&hs certainly a glimmer of hope on this
claim. A jury could conclude that Dunawayddiot perform reasonablyhen she failed to
present meaningful legal argumemirectly rebutting the plairits’ theory of direct liability
against Murriel-Don.

The Court could go on and evaluate whetierriel-Don also has a colorable legal
malpractice claim against Dunaway based on hkréato challenge the plaintiffs’ defective
service of process or to advisturriel-Don that she had bedired for a limited purpose, or
whether Murriel-Don also has a colorable claim for breach of fiduciary duty. But there is
really no need. As demonated above, Murriel-Don has kast one colorable claim for
legal malpractice against Dunaway. Will MietrDon prevail on thiglaim? Maybe, maybe
not. But is it at least conceivable that Murriel-Don could prevail? The answer to that
guestion is yes, and it ends the fraudulent-joinder inquiry.

Aspen makes one last-ditch effort totaddish that MurrielDon has no hope of
success on its malpractice claim against Dvaya Aspen argues that, even if Dunaway
performed deficiently, it was ndter negligence that caused Murriel-Don’s injuries. Instead,

Aspen argues that it was Murriel-Don’s taié to retain new counsel after Dunaway
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withdrew that led to the entry of default judgmeagainst it. R. 14 at 23-26. This argument
fails. First of all, if Dunaway’s failure to rka the right arguments in the motion to dismiss
constituted legal malpractice,jary could concludethat it directlycaused Murriel-Don’s
injuries. After all, if the motion had beegranted, there would have been no default
judgment. But beyond that obvious logicalansistency, Aspen’s argient is simply too
creative for purposes of fraudulent-joindanalysis. Aspen relies on decisions from
Louisiana, Arkansas, Georgiand New York to spin an argument that Murriel-Don’s failure
to retain new counsel constitutes an intemgrcause, thereby severing the link between
Dunaway’s negligencena Murriel-Don’s injury and destroying proximate causation. R. 14
at 23-26. Aspen should certainly make thiguanent in state coyyrand it might even
succeed. But fraudulent joinder is neithee ttime nor the place for innovative legal
arguments, and Aspen has cited to no Kentwases clearly establishing that Murriel-Don’s
claim against Dunaway will fail on causati grounds. Accordingly, Aspen has not
established that Dunaway was fraudulently joined.

2. Fraudulent Misjoinder

Aspen also argues thagyven if Dunaway was not dudulently joined, she was
fraudulentlymigoined. Fraudulent misjoinder argualdgcurs when a plaintiff joins a valid,
but unrelated, claim against a non-diverse woidd@at in order to defeat diversity. For
example, if a Kentucky plaintiff sues an Ohiaver for injuries sustained in a car crash and
also includes a claim against a Kentucky ptastirgeon for a botched facelift that happened
six months earlier, fraudulent joinder wouldt rapply because the claim against the plastic

surgeon is colorable. Fraudulent misjoinder.the other hand, could allow the federal court
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to sever the claim against then-diverse plastic surgeon basa, although colorable, it is
entirely unrelated to the claim against the Ohio driver.

Unlike fraudulent joinderwhich has been around for itgi some time, fraudulent
misjoinder is relatively ng. The Eleventh Circuiinvented the doctrine ifiapscott v. MS
Dealer Service Corp.77 F.3d 1353, 1360 (11th Cir. 1996). €fé, the court held that the
plaintiffs had fraudulently misjoined non-diverdefendants because, although the plaintiffs
had “colorable claims against” them, thodefendants had “no reaonnection with the
controversy involving” the out-of-state defendantsl. The court therefore held that the
non-diverse defendants had been misjoinedeu Rule 20 of the Federal Rules of Civil
Procedure. The Eleventh Circuit is still theyoaircuit to have exmssly adopted fraudulent
misjoinder, although the Fifth, ghth, and Ninth Circuits have acknowledged the doctrine
without either expressly accepting or rejectingSee In re Prempro Prods. Liab. Litich91
F.3d 613, 620 n.4 (8th Cir. 201(®iting cases). The Sixth Circuit has not yet spok8ee
Geffen v. Gen. Elec. Cab75 F. Supp. 2d 865, 869 (N.D. i0t2008). In the absence of
binding circuit law, district courts within thercuit have splintered over whether to apply the
doctrine. One district court haslopted and applied the doctridesher v. Minn. Mining &
Mfg. Co, No. 04-522, 2005 WL 1593941, *4-9 (E.D. Kjune 30, 2005), while other district
courts have rejected gee Geffen575 F. Supp. 2d at 871-7Rird v. Carteret Mortg. Corp.
No. 2:06-CV-588, 2007 WI894841, at *3-5 (S.D. Ohio Ma22, 2007). The undersigned
previously gave a brief nod to the doctrineaiiootnote, quickly brushing aside a claim of

fraudulent misjoinder iMcKinstry v. Sergent42 B.R. 567, 572 n.(E.D. Ky. 2011).
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Now that the question is sqedy presented, the Court cdndes that the better course
is not to apply fraudulent misjoinder. Thi®nclusion flows natully from the Court’s
discussion above of the difficultiegth fraudulent joinder. Rudulent misjoinder shares all
of these same difficultiesnd suffers fromarguably greater doctrinal complexitySee
Geffen 575 F. Supp. 2d at 871 (“Conducting fraudtlemsjoinder analysis [] necessarily
requires the Court to wade intothorny thicket of unsettledvia disagreements exist as to
numerous questions about the doctrine . . Walton v. Tower Loan of Miss338 F. Supp.
2d 691, 695 (N.D. Miss. 2004)[T]he governing legal standards regarding the fraudulent
misjoinder doctrine are fafrom clear.”). Among the un#iéed doctrinal questions are
whether the court analyzes the proprietyhaf joinder under ate or federal lawseeOsborn
v. Metro. Life Ins. C9.341 F. Supp. 2d 1123, 1128 (E.D. Cal. 2004), and how blatant the
misjoinder has to be for it to rige the level of “fraudulent.” Inrapscott the Eleventh
Circuit said that joinder of thnon-diverse defendants mustrbere than simply incorrect; it
must be “egregious.” 77 F.3d at 1360. Othetrdit courts require a lesser standa&kee
Asher 2005 WL 1593941, at *Ecollecting cases).

While this Court was obligated to recagm and apply fraudulent joinder by binding
Sixth Circuit precedent, its hands are not sirtylied with respect tdraudulent misjoinder.
Therefore, in light of the questionable basishe Court’s authority to conduct fraudulent-
misjoinder analysis and the merous unsettled doctrinal quests, the Court agrees with the
other district courts that have left the whole enterprise to the state c6ad®sborn 341 F.
Supp. 2d at 1127Geffen 575 F. Supp. 2d at 871. Aftemmand, Aspen may try to convince

the Kentucky courts that Dunaway has beeproperly joined in this action. If Aspen

16



succeeds and the state courteesd®unaway from the case, Aspmay file another notice of
removal within thirty daysSee28 U.S.C. § 1446(b).

Alternatively, even if th&€ourt were to apply the daote, Dunaway and Aspen have
not been fraudulently misjoinedt is true, as Aspen points otlhat the claims against Aspen
and Dunaway arise from diffent sources of law—the ctas against Aspen from the
insurance contract and the claims against Buayafrom the attorney/client relationship. R.
14 at 27-28. But the test for joinder is not Wiegtclaims arise from the same source of law.
Rather, joinder is appropriate (under bdtie Federal and Kentucky Rules of Civil
Procedure) if the plaintiff's eims arise from the same “tratsion, occurrenceyr series of
transactions or occurrencegsida“any question of law or faciommon to all defendants will
arise in the action.” Fed. R. Civ. P. 20(a)(2); Ky. R. Civ. P. 20.01. Murriel-Don’s claims
against Aspen and Dunaway meet these requitesneéAs Aspen concedes, the claims share
common questions of fact. R. 14 at 27. Aneytlalso arise out of the same “transaction,
occurrence, or series of transactions ocuoences.” Murriel-Don alleges that Aspen’s
failure to provide a full defenseoupled withDunaway’s malpraate led to the default
judgment against it. Therefore, even if theu@avere to recognizend apply the doctrine of
fraudulent misjoinder, it hasot been satisfied here.

3. Attorney’s Fees

Murriel-Don also asks the Court to award it attorney’s fees under 28 U.S.C. §
1447(c), which provides that “[a]n order remiing the case may require payment of just
costs and any actual expenses, including attoil@ey, incurred as a result of the removal.”

Courts should only award attorney’s fees ungld447(c) if “the removing party lacked an
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objectively reasonable badisr seeking removal.”Martin v. Franklin Capital Corp. 546
U.S. 132, 141 (2005). HerAspen’s arguments regardingérdulent joinder and fraudulent
misjoinder have come up shor But the Court cannot gathat the arguments were
“objectively unreasonable.” Fraudulent joinder is the law of this circuit, and fraudulent
misjoinder has been apted by many federal courts. Asfgarguments for the application
of both doctrines, although theld not carry the daywere at least reasable arguments.
Accordingly, this is not one of those rare cases where an award of attorney’s fees is justified.
CONCLUSION

Because complete diversity lscking, the Court must remd this case to the Knott
Circuit Court. The Court does not reach MuUrid®n'’s alternative argment that remand is
required because Aspen did not file its noticeeshoval within thirtydays of receiving the
complaint. It iSORDERED that Murriel-Don’s motion to remand, R. 7,GRANTED. All
other pending motions al@ENIED AS MOOT and this case iISTRICKEN from the
Court’s active docket.

This the 20th day of May, 2011.

Signed By:
Amul R. Thapar A‘l’
United States District Judge
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