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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:08CV-00142-JHM
STEVE BLACK PLAINTIFF
V.
DIXIE CONSUMER PRODUCTS LLC and
GEORGIA-PACIFIC CONSUMER PRODUCTS
HOLDINGS, LLC DEFENDANTS/
THIRD-PARTY PLAINTIFES
V.
WESTERN EXPRESS, INC. THIRD-PARTY DEFENDANT
MEMORANDUM OPINION AND ORDER

This matter is before the Court on a renewed motion by Defendants, Dixie Consumer
Products LLC and Georgia-Pacific Consunroducts Holdings LLC, for summary judgment
against Plaintiff Steve Black [DN 84]; a remed motion by Third-Party Defendant, Western
Express, Inc., for summary judgment againsird-RParty Plaintiffs, Dixie Consumer Products
LLC and Georgia-Pacific Consumer Products kuajd LLC, [DN 112]; and a motion in limine
by Plaintiff, Steve Black, to ekde the expert witness testimony of Charles W. Clowdis, Jr.,
pursuant to Fed. R. Evid. 702 [DIN00]. Based on the argumentsdeaay the parties, the Court
requested additional briefing. The parties teedeheir additional briefs. [DN 122, DN 123, DN
124, DN 127, DN 128, DN 133]. Fully briefedefe matters are ripe for decision.

. STANDARD OF REVIEW
Before the Court may grant a motion for suamynjudgment, it must find that there is no

genuine dispute as to any maaériact and that the moving paris entitled to judgment as a

matter of law. Fed. R. Civ. P. 56(a). The movpagty bears the initidburden of specifying the
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basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material fact. Celotex Corp Catrett, 477 U.S317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts

demonstrating a genuine issue of fact faltrAnderson v. Liberty Lobby, Inc., 477 U .S. 242,

247-48 (1986).
Although the Court must review the eviderioethe light most favorable to the non-
moving party, the non-moving party must do mdhan merely show that there is some

“metaphysical doubt as to the material facMdtsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Instead, the Fé&args of Civil Procedure require the non-
moving party to present specificcta showing that a genuine faat issue exists by “citing to
particular parts of materials in the recordf by “showing that the materials cited do not
establish the absence . . . ajlenuine dispute[.]” Fed. R. Civ. P. 56(c)(1). “The mere existence
of a scintilla of evidence in support of theon-moving party’s] position will be insufficient;
there must be evidence on which the juryldoreasonably find for & [non-moving party].”
Anderson, 477 U.S. at 252. It is against thisddath the Court reviews the following facts.
[I. BACKGROUND

On July 11, 2008, Plaintiff, Steve Black, sustained an injury while on the business
premises of Dixie Consumer Products LLC @ieafter “Dixie”) in its Bowling Green,
Kentucky, plant. Plaintiff was #@ihe Dixie facility to deliver a sShment of rolled paper materials
to the plant. While Plaintiff was on the load dock, an employee @ixie who was unloading
the truck ran over Plaintiff with a forklift/lift truck.Plaintiff sustained an injury to his left foot
resulting in a below-the-knee amputation of hig. le At the time of the accident, Plaintiff was

employed by Western Express, Inc., a commercaarier that had contracted for shipping



services with Georgia-Pacific LLC, Dixie's patecorporation. Jeff Gottke, Dixie’s Bowling
Green Plant Director, tesef that the subject shipment occurtedier the terms of this contract.

Following his injury, Plaintiff pursued avorkers’ compensation claim against his
employer, Western Express. Ridfif testified that he was dog within the course of his
employment with Western Express when he snethhis injuries. Westn Express secured the
payment of workers’ compensation for Plaintiffest of his employmenwith that company for
the injuries sustained as a result of the accident.

In October of 2008, Plaintiff filed suit agst Dixie Consumer Products and Georgia-
Pacific Consumer Products Holdings allegingtthe was “negligently injured by the agents,
servants, and employees of Defendants.” (@lamt at  4.) Defendants filed responsive
pleadings denying liability for the injuries sustad by the Plaintiff. In addition, Defendants
affirmatively pleaded that Plaintiff's claimseabarred by the exclusivemedy sections of the
Kentucky Workers’ Compensation Act. Defendaatgued that they are “statutory employers”
within the provisions and dieitions in KRS § 342.610(2)jband KRS § 342.690. The Court
entered a scheduling order allowing for discoverpeédaken on the statutory employer defense.
The parties then filed cross-motions fonrsuary judgment on this threshold issue.

The Court granted summary judgment in favor of the Defendants finding that the
Plaintiffs complaint against them was barred by the exclusive remedy of workers’
compensation. The Court found that transportadioraw paper materials to Dixie is a regular
and recurrent part of Dixie's bimess operations. Plaintiff appled to the Sixth Circuit. A
three-judge panel of the Sixth Circuit reversled summary judgment entered by the Court and
remanded the case for further proceedings. Thih Slircuit concluded tht because Dixie and

Georgia Pacific Consumer Produétsldings had not establishéuhat the work Black performed



at the time of his injury was a “regular orcoerent” part of its work, Defendants were not
entitled to judgment as a mattef law. On remand, the Prhdiff was allowed to amend his
complaint against the Defendants. The Defendants were permitted to file a third-party complaint
against Western Express for breach of contractaiting to defend and indemnify them in this
case pursuant to the Contract Carriage Agreémiastern Express filed a counterclaim against
Defendants/Third-Party Plaiffs alleging a subrogation claim for the workers’ compensation
benefits secured for Plaintiff.

On April 30, 2014, the Court denied Westé&ixpress’ motion for summary judgment on
the third-party claim asserted against it Dyxie and Georgia-Pacific Consumer Products
Holding. The Court rejected Western Expreaskl of privity argument finding that the Contract
Carriage Agreement expressly intended for theor@ia-Pacific subsidiaries to be direct
beneficiaries of the agreement. The Coaldo concluded that Western Express had not
established that Plaintiff's accident was “splehused” by Defendant® extinguish Western
Express’ obligation to indemnify.

Dixie, Georgia Pacific Consuen Products Holdings, and \8tern Express have renewed
their motions for summary judgmenthe Court shall address each motion.

[Il. DEFENDANTS MOTION FOR SUMMARY JUDGMENT
Defendants, Dixie and Georgiad#a&c Consumer Products Holdinghave renewed their

motion for summary judgment ondhhtiffs’ claims arguing that #y have developed the proof

! nitially, a clarification of the Defendants’ corporate argational structure must be made. The record reflects
that Dixie is a subsidiary of GeorgRacific LLC. (Mark Berry Dep. at 16.) Georgia-Pacific LLC has not been sued

in this matter. Mark Berry, Defend@hcorporate representative deponent, testified that Defendant, Georgia-Pacific
Consumer Products Holding LLC, is a subsidiary of Georgia-Pacific LLC and acts as a holding company for various
legal entities including Dixie and is the actual legal owoeDixie. (Berry Dep. at 38.) As a result, because
Georgia-Pacific Consumer Products Holdings had no operational function in the operation of theabixithel
Defendants state that the statutory deéediscussed in this opinion does not require a separate analysis for Georgia-
Pacific Consumer Products Holdings. Plaintiff does afgject to this statement drresponds to the motion for
summary judgment as it relates to Dixie.
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on remand required by the Six@ircuit to merit the grantm of summary judgment on the
statutory employer defense. Siheally, Defendants maintain #t there is uncontroverted proof

in the record that (1) Plaintiff was injured Mehunloading trash and dunnage from the shipment

he delivered to Dixie, and this is work thBixie and similar businesses do with their own
employees and (2) according to Defendants’sppantation industry experthe transportation of

raw materials between a supplier and a manufacturer is work that businesses similar to Dixie
normally perform or are expected to perfornthwtheir own employees. Plaintiff disagrees
arguing that the Defendants failed to establisdt they qualify as a atutory employer within

the express provisions of the Kentucky WorkeZ®mpensation statute at issue as outlined by

the Sixth Circuit in Black v. Dixie ConsumBroducts LLC, 516 Fed.ppx. 412 (6th Cir. 2013).

A. Law
KRS § 342.610(2)(b) defines a “comttor” as “[a] person who caaicts with another. . .
[tjo have work performed of a kind which is agutar or recurrent part of the work of” that
person’s “trade, business, occupation, or ggsion.” KRS 8§ 342.610(2)(b). “If a premises
owner qualifies as a contractender this provision, theihis ‘deemed to béhe statutory, or ‘up-
the-ladder,” employer[ ] of indiduals who are injured while working on’ the premises.” Dunn

v. Corning, Inc., 575 Fed. Appx. 644, 646 (6th Cir. 2014)(quoting General Elec. Co. v. Cain, 236

S.W.3d 579, 585 (Ky. 2007)). According to thetBiCircuit, “the Kentucky Supreme Court has
held that the relevant inquiry under the KWCAni® whether the injured worker is an employee
or independent contractor, butthrar whether ‘the task the inglendent contractor is hired to
perform’ is a ‘regular or recunm¢ part of the work of thdrade, business, occupation, or
profession’ of the premises owner.” Bla&,6 Fed. Appx. at 415(citin@ain, 236 S.W.3d at

588). The Sixth Circuit further elained that in order to finthe work engaged in by Black a



regular or recurrent part Dixig'work, Dixie must demonstrate hahat the type of work Black
was engaged in “is a ‘customary, usual, or norrpaft of Dixie’'s busings or ‘work that [Dixie]
repeats with some degree of regularégd that it is work that Dixie or similar businesses would

normally perform or be expected to pernforwith employees.”_Black v. Dixie Consumer

Products LLC, 516 Fed. Appx. 412, 417 (6th Cir. 2013)(emphasis in original).
B. Discussion

After a review of the case law and the tms arguments, the Court finds that the
Defendants do not qualify a®ntractors under KRS § 342.610(3)énd are not immune from
tort liability under the Kentucky Workers’ Compsation Act. In the present case, the Carriage
Agreement specifies the scope of the agreentenhclude transportation services requiring
Western Express to “transportcadeliver shipments of contraéteight.” (Contract Carriage
Agreement 1 3.) The Agreement classifies \&@sExpress’ work asdight transportation and
delivery. While the Agreement places respoifigtbupon Western Express to inspect the
vehicle for proper loadingna securement of the vele at the origin of th shipment, it contains
no requirements of unloading or dunnage remofdl. at  6(a).) Thus, the task Western
Express was hired to perform wasifht transportation and delivery.

While the Court recognizes that Black wasirie’s premises in order to deliver raw
paper materials to Dixie pursuant to the Cartt@arriage Agreement between Western Express
and Georgia-Pacific, the Sixthircuit emphasized recently thie Court’s inquiry “must focus

on the actual work being perfoed at the time of the injyf Estate of Dohoney ex rel.

Dohoney v. International Paper Co., 560 Fed. Ag®4, 569 (6th Cir. 2014). See also Dunn,
575 Fed. Appx. at 647. Following the remand in tiaise, both Plaintiff Steve Black and forklift

operator Larry Chinn testified that at the timeBlack’s injuries he was removing dunnage or



trash from the trailer and transporting it tiee trash compactor. €hContract Carriage
Agreement involved freight tranggation and did not involve loady or unloading of the raw
paper materials or dunnage. As noted abovqu#dify as a contractor under KRS § 342.610(2),
a person mustcontract with another . . . to have work performed of a kind which is a regular
or recurrent part of the work of the trade, bass) occupation, or professiof such person. . ..”
(emphasis added.) Therefore, based on tsnteny of Black and Chn, at the time of his
injuries Black was not engaged in any work fehich Dixie had contracted or was hired to
perform? KRS § 342.610(2)(b); Black, 516 Fed. Appx. at 415.

In support of their argument that Defendants emtitled to the prettion of the statutory
employer defense, Defendants maintain thatndge unloading was part of Black's freight
transportation work under theo@tract Carriage Agreemeitetween Western Express and
Defendants. The Court disagrees. As uised above, the Contract Carriage Agreement
provides for freight transportation and deliy, not removal and siposal of dunnage.
Additionally, Black’s testimony refutes Defendghargument that Black considered dunnage
unloading a part of his freight transportationrkvander the Contract Carriage Agreement. At
his deposition, Black testified dh at the time of the accidehe was on the loading dock
“working and helping in the trapsrtation of freight.” (Black Depat 79.) Black explained that

he was “getting rid of trash.” Specifically, Blatéstified that he requested Chinn to permit him

2 |f Western Express had been hired to perform the removal and disposal of dunnage, the testBiack;

Chinn, and Plaintiff's experts support the conclusioat tremoval of dunnage or trash from the trailer and
transporting it to the compactor is customary, usual, and normal part of Dixie’s business an tisatvDixie

would normally perform or be expected to perform with its own employees. See Report of Ron Kirsch, DN 80-3
(“Even though Mr. Chinn knew that pedestrians have the right of way, he allowed Mr. Black to enter the loading
dock area to assist him in removing debris from the trailer. . .” Id. at 10.)(“Even though it was a fpegcigce to

allow pedestrians into the loading dock area near Dock # 22, to assist forklift opénatemoving debris from
trailers . . .”_1d. at 11.)(“Mr. Chinn authorized Mr. Blatk work on the loading dock area.” Id. at 13.); Report of
David Johnson, DN 80-2 (“[IJt was ‘common practice’ to let drivers onto the loading dock and that Mr. Black was
‘helping him out’ by doing so.” Id. at 12.) (Kirsch Report at 8 (“Mr. Chinn reported in his deposition that the
quickest way to unload the trailer was to have the driver ¢ait the corrugate; otherwise, he [Chinn] would have to
get off the forklift and do it each time after takiogt a roll.”); Johnson Report at 12 (same).)
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to throw away trash and debris from the traiferhat | explained to him was that | had gotten a
preplan load behind this one. Aande of the requirements was — besmit is a beer load — that |
remove all trash and debris. . . . | approachea &nd | stated such. And | requested if it was
okay that I get rid of my trash . . . and use ¢henpactor.” (Id. at 80.) Black further indicated
that his obligation as a commercial trucker on HedfaWestern Express was that the trailer had
to be immaculate for thaext load. (Id. at 81-82.) In factBlack acknowledged that Chinn
should not have authorized him entrance dhedock. (Id. at 111.) Thus, while Defendants
seize on Black’s characterization of his role attime of his injury as “the transportation part of
the business” or “working and helping in the spartation of freight,” a review of Black’s
deposition reflects that at the time he was unlogdrash and debris from the trailer, he was
actually engaged in preparing his trailer for hext customer By his own testimony, Black
was not engaged in completing the trantgan of freight otthe paper rolls.

Further, the Court rejects Bmdants’ argument that ndistinction should be made
between the driving and unloadimagpect of freight transportati in terms of determining the
applicability of the statutory employer defensThe cases relied upon by Defendants in support
of their argument are either pre-Cain decisiang/or involve factual situations in which the
injured party was engaged in work that hispéoyer was hired to perform by the defendant.
Thus, the courts in those cases did not hawdigitinguish between the work the injured party
was performing at the time of the injury and therk the employer was hired to perform. KRS §

342.610 and the Sixth Circuit in Black clearly requine existence of a contract to perform a

regular or recurrent part of a defendant’s besinbefore granting a premises owner immunity
under the Kentucky Workers’ Compensation Adthe Court declines ta@gnore this statutory

requirement.



Finally, Defendants argue that even if Blacklriving and unloadig work is viewed
separately, Dixie has presetitéhe unrebutted expert tesbny of transportation industry
veteran, Charles W. Clowdis, Jr., to show ttiegt shipping work performed by Black is work
that businesses similar to Dixie perform or axpected to perform witktheir own personnel.
Focusing on the actual work being performed atttime of injury, Black was not engaged in any
work for which Dixie had contracted. e§& Dohoney, 560 Fed. Appx. at 569. Accordingly,
whether the transportation of raw paper matebalsveen a supplier and Dixie is a “regular or
recurrent” part of Dixie’s wik is no longer dispositive imletermining whether Defendants
would qualify as contractonsnder KRS § 342.610(2)(b) given thetual work being performed
by Black at the time of his injurySee also Black, 516 Fed. Appx. at 415.

For these reasons, the Court deniedXéfendants’ motion for summary judgment.

IV. WESTERN EXPRESS’ MOTION FOR SUMMARY JUDGMENT

Western Express also reneitssmotion for summary judgmenhn Third-Party Plaintiffs’
claims arguing that (1) the Contract Carriaggreement relieves Western Express of any
obligation to defend Dixie and @ryia-Pacific Consumer Produdioldings for personal injury
caused solely by their negligence and (2) in theratese, the injury to Plaintiff did not arise out
of the performance of th@ontract Carriage AgreemehtDixie and Georgi-Pacific Consumer
Products Holdings filed a cross-motion for suampjudgment against Vgeern Express on the
contractual claim. With agreement of the partilagistrate Judge Brent Brennenstuhl held in
abeyance the Dixie and Georgia-Pacific Consumroducts Holdings’ motion related to the

contract dispute pending the Court’s decisionh@nremaining motions and instructed the parties

% In as much as Western Express incorporates by reteeamh of its arguments set forth in its previously filed
motion for summary judgment, the Court adopts its previous decision regarding Western Eapkes§'privity
argument and finds that the contracticaye agreement expresslyanded for the Georgia-Pacific subsidiaries to be
direct beneficiaries of the agreement.



to complete briefing on the “duty to defend” portion of the Western Express’ motion for
summary judgment.

The Contract Carriage Agreement prowda defense to Georgia-Pacific and its
subsidiaries for the injury of a person “arising otior predicated upon the operation of trucks
of or by CARRIER, its agents or employees, or the conduct of the business of CARRIER, or the
transportation and handling of godols CARRIER, its agents or employees whether pursuant to
this Agreement or otherwise.” (Contract Carriage Agreement JDiRie and Georgia-Pacific
Consumer Products Holdings seek a defens@ the lawsuit predicatl upon (1) the operation
of trucks by Western Expres$2) the conduct of Westernxpress’ business; and (3) the
transportation of and handling of goods by Westexpress. (Third-Party Plaintiffs Surreply at
6 [DN 123].)

Under Delaware law, contract interpretation initially presents a question of law. Lorillard

Tobacco Co. v. American Legacy Foundation, 903 A.2d 728, 739 (Del. Super. 2006). By

reviewing the entire contract, the court must determine whether the contract is ambiguous.

* Paragraph 7 of the Agreement, entitled “Indemnification,” provides in relevant part for:
CARRIER agrees to assume all risks growing out of or occurring in the
performance of this Agreement by CARRIER, its agents or employees for: . . .
(b) any death or injury to any person or persons, whether or not employed by the
CARRIER, however caused, occurring during the performance of this
Agreement or upon the préses where this Agreement is being performed as a
result of negligence on the part of therea, except when caused by the sole
negligence, or intentional acts of GP, its agents and employees.
(c) CARRIER further covenants and agrees, and it hereby binds itself, at its own
sole cost and expense, to defend, save harmless and indemnify GP from and
against any and all manner of suits, claims, judgments, demands, costs,
attorneys’ fees, charges, debts, dues, liabilities, and payments of money of any
sort or nature whatsoever on account @iryto or the death of persons or loss
of or damage to property in any manner whatsoever, arising out of or predicated
upon the operation of trucks of or by CARRIER, its agents or employees, or the
conduct of the business of CARRIER, or the transportation and handling of
goods by CARRIER, its agents or employees whether pursuant to this
Agreement or otherwise, provided that this hold harmless and indemnity shall
not apply to the extent that the actioming rise to the claim was solely caused
by any negligent act or omission of GP.

(Contract Carriage Agreement 1 7.)
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Pisano v. Delaware Solid Waste Aatity, 2006 WL 3457686, *2 (Del. Super. 2006).

“Ambiguity only exists when th contract’'s terms are ‘reasduha or fairly susceptible of
different interpretations’ or if the terms mayvieamore than one meaning.”_ Id. (citations
omitted). “Contract terms, however, will not be twisted to create ambiguity if an ordinary
reading leaves no room for uncertainty.” 1dlf the language is clear and unequivocal, the
parties are bound by its plain meaning.” Id. Georgia Pacific’'s Contract Carriage Agreement
with Western Express is unambiguous.

Construction of Contract Carriage Agreement

The Contract Carriage Agreement prowda defense to Georgia-Pacific and its
subsidiaries for the injury of a person in thiestances: (1) for injuries arising out of or
predicated upon the opaion of trucks of or by CARRIERts agents or employees, (2) for
injuries arising out of or dicated upon the conduct of the imess of CARRIER, or (3) for
injuries arising out of or predicated upore tinansportation and hdmy of goods by CARRIER,
its agents or employeeghether pursuant to this Agreement or otherwise. The Court must first
address the significance oktltalicized language in thmntext of this case.

The inclusion of the “whethgsursuant to this Agreement otherwise” language in the
third instance, combined with the absence oflamanguage in the first two instances, indicates
that the parties did not intend theodifier “or otherwise” to apply in the first two instances. “It
is a basic tenet of contract laat specific clauses cannot bead in isolationpbut must be
construed within the context dfie entire instrument, giving eift to all of its provisions and
avoiding a construction which rendemy of the provisions illusory aneaningless.”_In re Blue

Rock Manor Civic Ass’n v. Hartline, 1992 W251381 (Del. Ch. Sepp9, 1992)(citing Hudson

v. D & V Mason Contractors, Inc., 252 A.2d 166e{DSuper. 1969)). Thefore, under the basic
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tenant of contract law, a defeniserequired in the first two instaas if the injury arises out of
the operation of trucks or th@mduct of Western Express’ busasepursuant to the Agreement.
A defense is required in the third instance i tinjury arises out of the transportation and
handling of goods pursuant to the Agreeneerdtherwise.
A. Arising Out of the Operation Trucks or Conduct of Western Express’ Business
The injury to Black did notarise out of the performaa of the Contract Carriage
Agreement with Western Express. As discdssethe previous section, both Plaintiff Steve
Black and forklift operator Larry Chinn testifiedathat the time of Black’s injuries he was
removing dunnage or trash from the trailer andspanting it to the trash compactor. Black had
completed the delivery of the raw paper materials to the Dixie facility at the time the injury
occurred, and he had requestethpssion to remove trash frothe trailer to prepare for hrext
load. Accordingly, at the time of his injury, Blackas not engaged in the operation of trucks
nor was he engaged in the conduct of the business of Western Eppresant to the
Agreement. Therefore, no defense is owed under@oatract Carriage Agreement in the first
two instances.
B. Arising Out of the Transportation and Handling of Goods

As discussed, the inclusion of the tefmwhether pursuant to this Agreement or
otherwise” in the third instance reflects tvlestern Express contracted to indemnify Georgia
Pacific for injuries arising out of the transfairon and handling of goods by Western Express,
not only done pursuant to theo@ract Carriage Agreement, botherwise While Western
Express is correct that Black had completeddilevery of the raw paper materials to the Dixie
facility pursuant to the Agreemeat the time of his injury, Westn Express also concedes that

Black requested to remove trashnfrdhe trailer to prepare for higext load. Under the clear
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language of the indemnification section of tBentract Carriage Agreement, Western Express
owes a defense to Georgia Pacific if Black’s iigs arose out of theamsportation and handling
of goods. The question now becomes whetheiirtjugies arose out afhe transportation and
handling of goods.

In that connection, the terfiarising out of” is boadly construed undddelaware law.

The Delaware Supreme Court in Pacific Ins. @oLiberty Mutual Ins. Co. instructed that the

definition of the term “arising out of,” in theontext of insurance policies, “should be given a
broad reading such as ‘originating from’ growing out of or ‘flowing from’ or ‘done in
connection with'—that is, it iguires some causal connectionthe injuries suffered, but does
not require proximate cause in the leganse.” 956 A.2d 1246, 1257 n. 42 (Del. Super.

2008)(quoting_Federal Ins. Co. v. Tri-State Ins. Co., 157 F.3d 800, 804-05 (10th Cir. 1998)).

See also Lillis v. AT &T Corp., 904 A.2d 325, 331 (Del. Ch. 2006).

As discussed, both Plaintiff SeBlack and forklift operator Larry Chinn testified that at
the time of Black’s injuries hevas removing dunnage or trasbrfr the trailer and transporting it
to the trash compactor in an effort to prepaethailer for his next lad. Applying Delaware
law, the Court finds that themeval of dunnage or trash grows ait flows from, or is done in
connection with the transportation and hargl of goods. Trash removal was a necessary
component to the preparation of Western Exprasst load of goods. Btk testified that the
trailer had to be immaculate for the load toapproved by the beer company. Therefore, a duty
to defend exists under the Contract Carriagee@ment absent the digation of the sole

negligence exclusion.

® Western Express did not dispute Dixie and Georgia-Pacific Consumer Products Holdings’ applicatisn of t
definition of the term “arising out of.”
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C. Sole Negligence Exclusion
Western Express argues thatsitentitled to ssnmary judgment because the Agreement
relieves it of any obligation tsndemnify, defend, or hold hatess Dixie and Georgia-Pacific
Consumer Products Holdings for injuries caubgdhe sole negligence of Dixie and Georgia-
Pacific Consumer Products Holdings. Paragram the Agreement, entitled “Indemnification,”
provides in relevant part:

CARRIER agrees to assume ablk$ growing out of or occurring
in the performance of this Agreement by CARRIER, its agents or
employees for: . . .

(b) any death or injury to any person or persons, whether or not
employed by the CARRIER, however caused, occurring during the
performance of this Agreement or upon the premises where this
Agreement is being performed asesult of negligence on the part

of the carrier,except when caused by the sole negligence, or
intentional acts of GP,its agents and employees.

(c) CARRIER further covenants and agrees, and it hereby binds
itself, at its own sole cost and expensedefend, save harmless
and indemnify GP from and against any and all manner of suits,
claims, judgments, demands, costs, attorneys’ fees, charges, debts,
dues, liabilities, and payments afoney of any sort or nature
whatsoever on account of injury ¢ the death of persons or loss
of or damage to property in any manner whatsqgewesing out of

or predicated upon the operation of trucks of or by CARRIER, its
agents or employees, or thenduct of the business of CARRIER,

or the transportation and hdimgy of goods by CARRIER, its
agents or employees whetherrguant to this Agreement or
otherwise provided that this hold harmless and indemnity shall

not apply to the extent that theaction giving rise to the claim

was solely caused by any negligent act or omission of GP.

(Contract Carriage Agreement § 7 (emphasis addatfestern Express maintains that since the
only allegation of negligence asserted by Blackgainst Dixie and Georgia Pacific Consumer
Products Holdings at their owadility, Western Express is reliev®f “all risks growing out of

[the Agreement],” includingny alleged duty to defend.
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1. Qualified Duty to Defend

Dixie and Georgia-Pacific @sumer Products Holdings first argue that under the
language of  7(c), only the duty to hold harmbasd indemnify is subjec¢o the sole negligence
exclusion. Specifically, they argue that in #exond line of § 7(c), the terms “to defend, save
harmless and indemnify” were used to define the duties owed, but in the sole negligence
exception at the end of the paragraph, the term “to defend” was omitted; and thus, only the duty
to hold harmless and indemnify is subject to tHe segligence exclusion. In other words, Dixie
and Georgia-Pacific Consumer Products Holdings argue thaekNdstpress owes them a duty
to defend even if the injuries wetaused by their soleegligence.

Delaware courts adhere to the objective thew contract constiction and “ascribes to

the words [in the contract] their ‘common or oraly meaning.” _Smartmatic Intern. Corp. v.

Dominion Voting Systems Intern. Corp., 2013 VWB21608 (Del. Ch. May 1, 2013). Further,

Delaware courts interpret andrestrue contracts as a whdkaihn Constr., Inc. v. Diamond State

Port Corp., 990 A.2d 393, 396 (Del. 2010). Applying these rules of construction, Dixie and
Georgia-Pacific Consumer Prodsidtioldings’ proposed constructiarf the exception clause of

1 7(c) is inconsistent with the plain readingtioé rest of the paragraph. The Court concludes
“[w]lhen the exculpatory clause refers this hold harmless and indemnity,’ it clearly refers to
the paragraph’s earlier defined dutige tefend, save harmlesand indemnify”. Bruce v.

Georgia-Pacific, LLC, 757 S.E.2d 192, 197 (GapA2014). _See also Gea-Pacific LLC v.

Hornady Truck Line, Inc., 2009 WL 484629, *4 (N.Miss. Feb. 26, 2009). Ehnefore, contrary

to Third-Party Plaintiffs’ arguménWestern Express’ duty to defend is also limited by the sole

negligence exclusion clause.
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2. Sole Negligence

Western Express argues thatigt not obligated to defen®ixie and Georgia-Pacific
Consumer Products Holdings because the dotylefend is never triggered as required by
Delaware law because Plaintiff Black does notgalany claims or theories of relief against
Western Express. Instead, theyoallegation of negligence assaitby Black is against Dixie

and Georgia Pacific Consumer Products Holdirgstheir own facily. Virtual Business

Enterprises, LLC v. Maryland Cas. Co., 2010 WA427409, *4 (Del. Super. 2010)(“The duty to

defend arises where the insured can show thatrttlerlying complaint, read as a whole, alleges

a risk potentially within the covage of the policy.”); Continent&as. Co. v. Alexis I. DuPont

Sch. Dist., 317 A.2d 101, 103 (Ddl974). Western Express’ coctly points out that Black
alleges in his original complaint that Dixie was negligent; however, it does not follow that these
allegations alone end the inquirytims contractual indemnity case.

The qualifying language in {7(c) of the Cowstr&arriage Agreement establishes that
Western Express’ obligation to defend does mgthaif the action giving rise to the claim was
solely caused by a negligent act or omission of Dixie or Georgia Pacific Consumer Products
Holdings. The comparative fault of PlaintBlack and Western Express has been pleaded by
the Third-Party Plaintiffs and is at issue tis case. (Defendant®&nswer, Third and Fifth
Defense, DN 6.) Further, Black's actions aregelisas one of the causes of the accident in
Dixie’s investigative report mad®llowing the incident and madwior to the litigation. Thus,
the issue of whether the allegedjhgence of Third-Party Plaintifféssolely caused” the injury to
Black remains in dispute, and accordinglummary judgment is not appropriate.

V. CONCLUSION

For the reasons set forth aboWie)S HEREBY ORDERED that the renewed motion by
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Defendants, Dixie Consumer Products LLC #&eorgia-Pacific Consumer Products Holdings
LLC, for summary judgment againstaittiff, Steve Black, [DN 84] iDENIED. The motion in
limine by Plaintiff to exclude the expert witrsetestimony of Charles W. Clowdis, Jr., pursuant
to Fed. R. Evid. 702 [DN 100] KIOOT.

IT IS FURTHER ORDERED that the renewed motion by Third-Party Defendant,
Western Express, Inc., for summary judgmeraiagt Third-Party Plaintiffs, Dixie Consumer

Products LLC and Georgia-Pacific ConsurRenducts Holdings LLC, [DN 112] BENIED.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

cc: counsel of record August 11, 2015
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