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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:10-CV-00016-M

JOHNEY FINN, Administrator of the Estate of
ShannonRay Finn, deceasedet al. PLAINTIFFS

V.

WARREN COUNTY, KENTUCKY,
SOUTHERN HEALTH PARTNERS, IN C., etal. DEFENDANTS

M EMORANDUM_OPINION AND ORDER

This case was tried over a period of seven days before a jury made up of citizens of the
Western District of Kentucky. At the close of ttese, the jury deliberated for less than one hour
before finding unanimously in favor of the Defentia This matter is now before the Court on
various post-trial motions filed by Plaintiffs. Tleemclude: (1) Plaintiffs’ FRCP 50(b) Renewed
Motion for Judgment as a Matter of Law or,tive Alternative, FRCP 59(a)(1) Motion for New
Trial [DNs 227, 240]; (2) Plaintiffs’ FRCP 59(4) Motion for New Trial [DNs 228, 241]; (3)
Plaintiffs’ FRCP 59(e) Motion tAlter or Amend Judgment or, in the Alternative, to Stay
Execution [DN 229]; and (4) Plaintiffs’ Motion foré#ring [DN 255]. This mtter is also before
the Court on Defendant, John Adams, M.D.’s,tidio to Join the County Defendants’ Response
to Plaintiffs’ Motion for Hearing [DN 258]. Fullyriefed, this matter is ripe for decision.

A. PLAINTIFFS * FRCP 50(8) RENEWED M OTION FOR JUDGMENT AS A MATTER OF LAW OR, IN
THE ALTERNATIVE , FRCP 59()(1) MOTION FOR NEW TRIAL [DNs227,240]

Under Rule 50(a), a party istéled to judgment as a mattef law on an issue if a party
“has been fully heard on an issue during a juiai and the court finds that a reasonable jury

would not have a legally sufficieevidentiary basis to find for thgarty on that issue . . . .” Fed.
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R. Civ. P. 50(a)(1). The Court denied Plaintiffisbtion for judgment as matter of law at trial.
Now, Plaintiffs renew their motion under Rule 50(b).
The standard of review for a Rule 50¢hbption is the same as a motion for summary

judgment under Rule 56. White v. Burlington &l Santa Fe R. Co., 364 F.3d 789, 794 (6th Cir.

2004),aff'd sub nomBurlington N. & Santa Fe Ry. Ce. White, 548 U.S. 53 (2006). Under

this standard, the court viewlse evidence in the light moftvorable to the non-moving party,
“draw[ing] all reasonable inferences in favortbé prevailing party . ..” Id. The court does not

weigh the evidence, evaluate thedibility of the witneses, or substitute iigdgment for that of

the jury. Tarrant Serv. Agency, Inc. v. ABtandard, Inc., 12 F.3d 609, 613 (6th Cir. 1993).
Here, Plaintiffs argue that there was insufficientlerice adduced at trial for a reasonable jury to
find that the deputy jailers were not negligentaiftiffs also argue that there was insufficient
evidence adduced at trial for a reasonable jarfind that Warren County was not deliberately
indifferent to its jailers’ need for more orfidirent training. (See BI' FRCP 50(b) Renewed
Mot. [DNs 227, 240].)

In the alternative, Plaintiffenove for a new trial under Ruf®(a)(1)(A). Under this rule,
a new trial may be granted after a jury trial “for any reason for which a new trial has heretofore
been granted in an action at lawfederal court . . . .” Fed. ECiv. P. 59(a). “Generally courts
have interpreted this language to mean that a new trial is warranted when a jury has reached a
‘seriously erroneous result’ as evidenced by: (1) the verdict being against the weight of the evidence;
(2) the damages being excessive(3)rthe trial being unfair to the moving party in some fashion,

i.e., the proceedings being influenclky prejudice or bias.” Holmes City of Massillon, Ohio, 78

F.3d 1041, 1045-46 (6th Cir. 1996) (citing cases)eéu a new trial may be granted “if a court

determines that the verdict dearly against the wight of the evidencé.Denhof v. City of




Grand Rapids, 494 F.3d 534, 543 (6th Cir. 2007)ngifl.C. Wyckoff & Assoc. v. Standard Fire

Ins. Co., 936 F.2d 1474, 1487 (6th Cir. 1991)).
In considering a motion for a new trial on thewnd that the welict is againsthe weight
of the evidence, “the court is not to set asidewardict simply because it believes that another

outcome is more justified.” Id. (citing TCPdus., Inc. v. Uniroyal, Inc., 661 F.2d 542, 546 (6th

Cir. 1981)). Instead, the courttis accept the jury’s verdict “it is one which reasonably could

have been reached.” Id. (quoting Dunea®uncan, 377 F.2d 49, 52 (6th Cir. 1967)).

After a review of the record, the Court declinesoverturn the jury’srerdict. Plaintiffs
have failed to show that there was no legally sigdfit evidentiary basis for the jury to find in the
Defendants’ favor. Considering the evidence presetttehe jury in the light most favorable to
the Defendants, the Court finds that a reasonabjecould have found that the jailers were not
negligent. A reasonable jugiso could have found that Wan County was not deliberately
indifferent to its jailers’ need for more or difént training. For these reasons, and for the reasons
set forth in the County Defendants’ responsétaintiffs’ motion [DN 245], Plaintiffs’ FRCP
50(b) Renewed Motion for Judgment as a Matteta# or, in the Alternative, FRCP 59(a)(1)
Motion for New Trial [DNs 227, 240] iDENIED.

B. PLAINTIFFS ' FRCP 59(a)(1) MOTION FOR NEW TRIAL [DNS228,241]

Plaintiffs next move for a new trial under IR%b9(a)(1). As notedbove, under this rule,

a new trial may be granted after a jury trial “for any reason for which a new trial has heretofore
been granted in an action at lawf@deral court . . . .” Fed. R. CiP. 59(a). As a general rule, a
court may grant a new trial if it finds that the tsaas unfair or prejudiciao the moving party in

some fashion. See Holmes, 78 F.3d at 1045-46. Imtbtson, Plaintiffs argu¢hat the trial was

unfair because the Court erroneously: (1) dismisiseid negligence claims against Jailer Strode;



(2) permitted the Defendants’ causation expert, Alan B. Weder, to testify; and (3) submitted
a standard of care instruction to the jury @aming Defendant Adams. (See Pls.” FRCP 59(a)(1)
Mot. for New Trial [DNs 228, 241].)

After a review of the record, the Court findattrlaintiffs have faileé to demonstrate that
the trial was unfair or prejudicial to them suchtth new trial is warraatl. In other words, the
errors advanced by Plaintiffs in their motion did bais or prejudice Platiffs such that a new
trial should be granted. For tleeseasons, and for the reasondaeh in the County Defendants’
response to Plaintiffs’ motion [DN 243] and Defant Adams’ response to Plaintiffs’ motion
[DN 246], Plaintiffs’ FRCP 59(a)(1) Man for New Trial [DNs 228, 241] iDENIED.

C. PLAINTIFFS ' FRCP 59(E) MOTION TO ALTER OR AMEND JUDGMENT OR, IN THE
ALTERNATIVE , TO STAY EXECUTION [DN 229]

Plaintiffs next move the Court to alteramend its judgment to set aside the requirement
that they pay the County Defendsintosts. (See Pls.” FRCP 59¢dpt. [DN 229].) As a general
matter, a motion to alter or @md a judgment may be “made fome of three reasons: (1) An

intervening change afontrolling law;(2) Evidence not previously available has becawetlable;

or (3) It is necessary to correct a clear egblaw or prevent manifest injustice.” See United

States v. Jarnigan, 2008 WA248172, at *2 (E.D. Tenn. Dec. 17, 20@8iting Fed. R. Civ. P.

59(e); Helton v. ACS Grp., 96B. Supp. 1175, 1182 (E.D. Tenn. 1997)); see GenCorp, Inc. v.

Am. Int'l Underwriters, 178 F.3d 804, 834 (6th Cif99). Rule 59(e) is not intended to be used

to “relitigate issues previously considereol to ‘submit evidence which in the exercise of

reasonable diligence, could have been subdhiiefore.” United Stas v. Abernathy, 2009 WL

55011, at * 1 (E.D. Mich. Jan. 7, @9) (citation omitted); see al$fiec. Ins. Co. v. Freudenberg-

Nok, Gen. P’ship, 487 F. Supp. 2d 894, 902 (WHKY. 2007) (“Such motions are not an

opportunity for the losing party to offer atildnal arguments in support of its position.”).



Here, Plaintiffs move to alter or amenck tGourt’s judgment on the ground that such an
alteration or amendment is necessary to preventfesmnjustice. In this respect, Plaintiffs turn
to Rule 54(d). It provides that “costs . . . shdoddallowed to the prevaig party” unless a court
order provides otherwise. Fed. Riv. P. 54(d). This language ctea a presumption in favor of

awarding costs, but allows denial of costs atdiscretion of the trial court. See White & White,

Inc. v. Am. Hosp. Supply Corp., 786 F.2d 728, 730 (6th Cir. 1986). The Sixth Circuit has

emphasized that Rule 54(d) was “intended to take care of a situation where, although a litigant
was the successful party,would be inequitableinder all the circumstances in the cdaseput

the burden of costs upon the losing party.”(ifuoting_Lichter Found., Inc. v. Welch, 269 F.2d

142, 146 (6th Cir. 1959) (emphasis added)).

The Sixth Circuit has described several circamsés in which a denial of costs has been
deemed a proper exerciseaodlistrict court’s discretiorfSuch circumstances include cases where
taxable expenditures by the prevailing party amaecessary or unreasonably large, cases where
the prevailing party should bpenalized for unnecessarily pooling trial or for injecting
unmeritorious issues, cases where the prevailimty’parecovery is sdnsignificant that the
judgment amounts to a victory for the defendaamtg cases that areosk and difficult.”_Id.
(internal quotation marks and citations omitted)e Bixth Circuit has also identified factors that
a district court should ignore wh determining whether to exeseiits discretion and deny costs.
“Examples of inappropriate factors include theesof a successful litigant’s recovery and the

ability of the prevailing party to pay his her costs.” Id. (citations omitted).

In Rosser v. Pipefitters Union Local 3885 F. Supp. 1068 (S.D. Ohio 1995), the court
identified, in question form, several factors thadlistrict court should consider in determining

whether litigation costs should be aded to a prevailing party, including:



a) Were the taxable expenditures unneagdsahe case or unreasonably large?
b) Should the prevailing party be penalized for unnecessarily prolonging trial or
for injecting unmeritorious issues?

c) Was the prevailing party’s victory scsignificant that thgudgment amounts to

a victory for the opponent?

d) Was the case close and difficult?

e) Did the losing party actasonably and in good faith in filing, prosecuting or
defending the case?

f) Did the losing party conduthe case with propriety?

g) Have other courts denied costptevailing defendants in similar cases?

h) Did the prevailing party benefit from the case?

i) Did the public benefit from the case?

J) Did the case result ia profound reformation of current practices by defendant?
k) Does the award of costs haaehilling effecton other litigants?

Id. at 1071-72. The Court will consideach of these factors in turn.
Size and Necessity of Taxable ExpenditureB) exercising its disetion, a court should
look “first to whether the expeas are allowable cost items ahen to whether the amounts are

reasonable and necessary.” Jefferson v. Jefferson Cnty. Pub. Sch. Sys., 360 F.3d 583, 591 (6th

Cir. 2004). Here, the County Defendantsiri $8,176.31 of costs, which includes $5,657.66 of
transcript fees and $2,518.65 of witness fees. (BiCosts [DN 222] 1.) Plaintiffs do not argue
that these claimed expenses are not allowaldeitams. Likewise, they do not challenge either
the reasonableness or the necessity of them. Therghe Court finds thahis factor does not
weigh in favor of granting Plaiifits’ motion. This case is simply inapposite to those cases in
which the prevailing party claims unnecessaryimreasonably large expenses. See, e.g., United

Statesex rel. Pickens v. GLR Constructors, Inc., 196 F.R.D. 69, 75 (S.D. Ohio 2000) (finding

that some of the defendant’s trial expenses Wawenecessary to the defense of the case”).
Penalization. The next factor for th€ourt to consider is wdther the County Defendants

should be penalized fannecessarily prolonging triak for injecting unmeritorious issues. In this

case, Plaintiffs do not claim that penalizatisrappropriate—and the Court, upon reviewing the

record, finds that it is not. Thfactor also does not weigh inviar of granting Plaintiffs’ motion.



Significance of Defendants’ Victory.In addition, the Court must consider whether the
County Defendants’ victory is sosignificant that the judgmeanttually amounts to a victory for
Plaintiffs. Here, the Court cannot say this is¢hee. After their deliberations, the jury reached a
unanimous verdict in favor of the Defendamin all of the claims put before theithis was a
significant victoryfor the Defendants, as they were exonerated from all liability. As in United

Statesex rel.Pickens, “the issues, facts, verdict, d@he financial consequeas that would have

been at issue if Defendant[s] lost at trial wergnificant, and, therefore, did not amount to a
‘moral’ victory for [Plaintiffs].” 196 F.R.D. aZ76. Accordingly, this factor does not weigh in
favor of granting Plainffs’ motion. Importantly, however, th Court finds that the remaining
factors do weigh in Plaintiffs’ favor.

Closeness and Difficulty of the CaseNext, the Court must consider whether the case
was close and difficult. Bintiffs argue, and the Court agrettst this was a close and difficult

case. In White & White, Inc., the Sixth Circuit eapled that “[tlhe closesss of a case is judged

not by whether one party clearly prevails oasother, but by the refinement of perception
required to recognize, sift thmgh and organize relevant esitte, and by the difficulty of
discerning the law of the case.” 786 F.2d at 732-33.

In this matter, the case involved several iparand was factually complex. It involved
differing accounts on the cause of Shannon Ray &ideath. It also required much explanation
by the parties regarding the relationship betwt#ee Warren County Jail and Southern Health
Partners with respect to the medical treatmenhmates at the Warren County Jail. The case
involved protracted litigation, takg nearly three and one-haiars between its filing and the
jury’s verdict. Also, it required the meticulous/iew of voluminous records. The case involved

much briefing from the partieand lengthy opinions from the cauon variousssues. (See, e.g.,



Mem. Op. & Order [DN 132] (9-page opinion on therties’ motions to estude certain experts);
Mem. Op. & Order [DN 133] (4%age opinion on the parties’ summary judgment motions);
Mem. Op. & Order [DN 204] (35-page opinion on {herties’ motions in mine).) In all, seven
volumes of transcripts totalimgver 1,300 pages were produced bage the trial. Moreover, the
case was difficult in that it required the parttesanswer unresolved questions regarding the
proper applicable law in § 1983 cases.

While the Court recognizes that this case ot involve a lengthy 80-day trial with 43
witnesses800 exhibits, over 15,000 pages of transcrigitg] a 95-page opinion by the court, see

White & White, Inc., 786 F.2d at 732, it nonetlsslefinds that it was sufficiently close and

difficult such that this factoweighs in Plaintiffs’ favor. Thyghe County Defendants’ argument
that the case was “not close” besatuhe jury “deliberated forde than an hour before reaching a
unanimous verdict in [their] favor” is withoaterit. (See Cnty. Defs.” Resp. [DN 244] 6.)
Reasonableness of PlaintiffsActions in Filing the Case.The Court must next analyze
whether Plaintiffs acted reasonably in filing thease. The Court finds that they did. The Sixth
Circuit has held that the “good faibf unsuccessful litigds is a relevant consideration in Rule

54(d) deliberations.” White & White, Inc., 7862d at 731. Here, Plaintiffs acted in good faith.

They settled with one Defendant, survived sunymadgment prior to trial, and defeated many
of Defendants’ motions for directed verdict durimigl. Further, the péies cooperated pre-trial
during discovery, as well as indin use of joint exhibits. As a result, the Court finds that this
factor weighs in Plaintiffs’ faor. “Good faith without more, howevies an insufficient basis for

denying costs to a prevailing party.” Id.; Coynetahy Co., Inc. v. Capital Dev. Bd. of lll., 717

F.2d 385, 390 (7th Cir. 1983). Therefore, thai@onust continue to the next factor.



Propriety. The propriety with which the losing mg conducts the tigation is another

relevant, but insufficient, basis for denying sos$ee White & White, Inc., 786 F.2d at 730; see

also Delta Air Lines, Inc. v. Colbert, 6922@ 489, 490 (7th Cir. 1982). Here, the Court finds

that Plaintiffs conductethe litigation with propriety, as didlahe parties in th litigation. Thus,
this factor also weighs in v¥ar of granting Plaintiffs’ motion.

Other Courts’ Denial of Costs.The Court must next considethether other courts have
denied costs to prevailing defendants in sinstiases. They have. As noted_in Rosser, the Sixth
Circuit “has specifically approved a denial of costslase and difficult casdavolving numerous
parties, exhibits, transcript ges, and lengthy opioins.” 885 F. Supp. dt070 (citing cases). As
noted above, the Court finds that this case w#smntly close and difficult such that it would
be equitable to requittke parties to pay theawn, respective costs.

Defendants’ Benefit from the CaseNext, the Court must determine whether the County
Defendants benefited from this case. They havdRosser, the court found that the prevailing
defendants benefited from the case because thegitated themselves from an adverse finding
of discrimination by the EEOC and establishedvihlédity of the practiceand procedures which
[had] been followed by the Union over a long pdrof time . . . .” 885 FSupp. at 1072. Further,

in United Stategx rel.Pickens, the court found that the pagwg defendant benefited from the

case because “in the end, Plaintiff failed to prove to the satisfaction of a jury that Defendant
violated the FCA as alleged . . . .” 196 F.RaD77. Here, the County Defendants benefited in a
similar manner. By defending this case, they cleared themselvesdhdity. Plaintiffs could not

prove to the jury’s satisfaction that the County Defendaiolatedthe rights of Shannon Ray Finn

while he was in their custody. This factoriglies in favor of granting Plaintiffs’ motion.



Public’'s Benefit from the CaseThe Court must also consider whether the public benefited
from this case. As to this factor, the Counimsure of whether the publ@s received a specific,
direct benefit. The Court believes it likely, howvee, that the public has received an indirect
benefit. At one point during the thjdailer Jackie Strode testifie“What | do feel and what I've
learned from this is that the pafit had in place, | did a pooolp of trying to convey that, trying
to write that out, and | will take the blamer fthat, that it was a poor job of putting down
instructions.” (Official Transcript Vol. 2 [DN 224.) With this statemdnJailer Strode admitted
that he might have done a poor job drafting ¥arren County Jail's EMS Policy. This implies
that in the future, Jailer Stle and others in the Warren Coudail may choose to draft clearer
policies, logically leadig to the better care of inmates.dddition, local media coverage brought
to light issues concerning the treatment of widtlials within the jail—and issues concerning the
training of the jail's employeedhis likely benefited the publiéccordingly, this factor weighs
in favor of granting Plaintiffs’ motion.

Reformation of Defendants’ Current Practices.Next, the Court must ask whether the
case resulted in a “profound refaation” of the County Defendantgurrent practices. In this
respect, the Court notéisat is unsure of whether the Couligfendants’ current practices have

been “profoundly reformed.” Howeveais was true in United Statex rel.Pickens, the Court is

“confident that this case did seras a sort of ‘wake-up calltd both the Warme County Jail and
other jails within the Commonwealth. 196 F.R.D7@t The case served as a reminder that jails
must remain cognizant of their actions and polities$ impact inmates’ rights to medical care.
Chilling Effect on Other Litigants. Lastly, the Court must consider whether the award
of costs would have a chilling efft on other litigants. Rintiffs argue that awarding costs to the

County Defendants’ would have a chilling effeat cases involving inmategghts. They state:

10



Litigation of this type often involves corgx legal issues, interlocutory appeals,

substantial discovery and expert costs, Witle to no guarantee of an outcome to

justify the effort. Barriers to litigatin, like the Prison Reform Act, and public

prejudice against those who are impned, even just arrested, has sharply

curtailed inmates’ rights Igation. Most lawyers simply will no longer take these

types of cases given the risks involved. &mard of costs against Plaintiffs will

only serve to chill further any effort improve conditions in jails and prisons in

Kentucky, or to recover the damages fiogvfrom obvious abuses of an already

unrepresented class.

(Pls.” FRCP 59(e) Mot. [DN 229] 4.) The Couribefendants argue thatdihtiffs offer no legal
or factual support for this argument. But the Gdunds that Plaintiffs’concerns are warranted.
The award of costs could have allaing effect on other civil rights litigants. This factor weighs
in favor of granting Plaintiffs’ motion.

Analysis. After considering the totality of the circumstances and the record, the Court
concludes that: (1) thwas a close and difficult case; @gintiffs acted in good faith during the
course of this litigation; (3) Plaintiffs acted wipmopriety; (4) other courts have denied costs to
prevailing defendants in simil@ases; (5) the County Defendahts/e benefited from the case;
(6) the public benefited from Plaintiffs’ filing dhis lawsuit; (7) the case acted as reminder that
jails must remain cognizant of their actions gumdicies that impact inmates’ rights to medical

care; and (8) it is likely that a “chilling effect” on future civil rights litigants is likely if Plaintiffs

are taxed costs in such a case as this one. Wigighese factors with atif the other factors in

White & White, Inc., the Court concludes that iteiguitable for the parties to bear their own,
respective costs in this case. Plaintiffs’ FR&He) Motion to Alter orAmend Judgment or, in
the Alternative, to Stay Execution [DN 229]GRANTED.
D. PLAINTIFFS * MOTION FOR HEARING [DN 255]
Plaintiffs have requested thite Court set a hearing forabargument on their post-trial

motions. (PIs.” Mot. for Hearing [DN 255].) ButdhCourt finds that in ¢jht of its familiarity
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with this case, and in light of the parties’ lfiing on the pertinent issueeral argument is not
necessary. Plaintiffs’ Motiofor Hearing [DN 255] iDENIED.
E. CONCLUSION
For the above reason$T IS HEREBY ORDERED that Plaintiffs’ FRCP 50(b)
Renewed Motion for Judgment as a Matter of Law or, in the Alternative, FRCP 59(a)(1) Motion

for New Trial [DNs 227, 240] i®ENIED.

IT IS FURTHER ORDERED that Plaintiffs’ FRCP 59(a)(1) Motion for New Trial

[DNs 228, 241] iDENIED.

FURTHER that Plaintiffs’ FRCP 59(e) Motion télter or Amend Judgent or, in the

Alternative, to Stay Execution [DN 229]GRANTED.
FURTHER that Plaintiffs’ Motion for Hearing [DN 255] IBENIED.

FURTHER that Defendant, John Adams, M.D.’s, Motion to Join the CoDefgndants’

Response to Plaintiffs’ Main for Hearing [DN 258] iSRANTED.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

November 19, 2013

cc: counsel of record
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