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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:10-CV-00185-M
LARRY MEHERG, etal. ALAINTIFFS
V.

MICHAEL R. POPE and
CRETE CARRIER CORPORATION DEFENDANTS

M EMORANDUM OPINION AND ORDER

This matter is before the Court on thredtions filed by the Defendants: (1) a Motion for
Partial Summary Judgment on the Plaintiffs'nRive Damages Claims [DN 210]; (2) a Motion
to Exclude, or Limit Testimony of, Three of tRéaintiffs’ Expert Witnesses (Dr. Thomson, Dr.
Czeisler, and Mr. Morgan) [DN 213]; and (3) a Motion to Exceed Reply-Brief Page Limitation
[DN 223]. Also before the Couirs the Plaintiffs’ Motion to Exclude the Expert Testimony of
Michael G. Ehrie, Jr. [DN 201]. Fully lefed, this matter is ripe for decision.

|. BACKGROUND

This personal injury action arises from atorovehicle accident &t occurred on July 12,
2009. The undisputed evidence shows that thedewstioccurred on I-65 in Hart County,
Kentucky, when a tractor-traileriden by Michael R. Pope struékstopped vehicle in the rear,
causing that vehicle to collide with a secomapgied vehicle. (See Police Report [DN 210-3] 1-
2.) The second vehicle was occupied by the BtesnLarry Meherg, Aaron Meherg, and Kristin
Shearer Meherg. They suffered various personati@gun the accident. In total, as a result of
the accident, five individuals were injured. Furtresix-year-old child was killed. (See id.)

On November 24, 2010, the Plaifs filed this action in site court, bringing negligence

and gross negligence claims against Mr. Pope. Co®apl. [DN 1-1] § IV.)The Plaintiffs also
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brought a respondeat superior claim, as well as a negligent hiring, training, and supervision claim,
against Mr. Pope’s employer, CeeCarrier Corporation (“Crete”YSee_id. at 88 Ill, V.) The
Defendants removed the action to this Court @ermdity grounds. (Not. dRemoval [DN 1].)

At the time of the accident, the weather wasacland dry. The speed limit at the accident
site was seventy miles per hour. (See Police R¢pdi 210-3] 1-2.) According to all accounts,
Mr. Pope was driving under the speed linjgee_id.; Whitney Morgan Dep. [DN 210-6] 7.)
Further, the Plaintiffs have not produced @wdence indicating that Mr. Pope was weaving or
otherwise driving erratically. Instead, the eande indicates that the opposite was true. One
witness to the accident testifidlaat to the best of her recollection, when she passed Mr. Pope’s
tractor-trailer before the acciderit was being operated in a saf@nner. (See Chasidy Russell
Dep. [DN 224-5] 12.)

The parties disagree on the accident’s caAseording to the Defendants, the accident
occurred because Mr. Pope failed to recogniaettaffic was stopped due to construction on the
road’s surface. (See Defs.’ ke [DN 210-2] 7.) In this regzt, the Defendants rely on Mr.
Pope’s deposition testimony, where he stated thahdwed from the right lane to the left lane
when he noticed that traffic was backing up ie tight lane. However, hdid not recognize that
traffic was also backing up in the left lane uirttivas too late to stop. (See Michael Pope Dep.
[DN 210-16] 127-28.) The Defendants also highliglet tdstimony of a witness to the accident to
corroborate this theory. She «dtthat after she passed Mrope’s tractor-trailer, traffic
“suddenly stopped” and that in light of this “sleh halt,” she was not garised that Mr. Pope
could not stop his truck in time to avoid al=abn. (See Chasidy Russell Dep. [DN 224-5] 18.)

In contrast, the Plaintiffs offer several theor@sthe accident’s cause. First, they argue
that the accident occurred because Mr. Pope “ghaootl have been on the road” because he “had

not recovered from [an] illness that hospitalizeah” and had not been medically re-certified to



drive. (PIs.” Resp. [DN 218] 33econd, the Plaintiffs argue th&ie accident occurred because
Mr. Pope was “also sleep deprived from pullingahnighter’ 72 hours earlier . . . .” (1d.) Third, the
Plaintiffs argue that the accident occurred becdlise®Pope told Crete about his hospitalization
but Crete did not require him to seek medicatesification. Fourth, the Plaintiffs argue that the
accident occurred because Crete failed to prgjein its drivers on fatigue. (Id. at 12-15.)

The Defendants have admitted fault for sudject accident. (See Defs.” Mem. [DN 210-
2] 8.) This leaves two main issues to reso(\l9:the amount of compensatory damages to which
the Plaintiffs are entitled; and (2) whethee tRlaintiffs can recover punitive damages. The
Defendants have moved for summary judgment erptimitive damages issue. (See Defs.” Mot.
for Partial Summ. J. [DN 210].) The Cowvill consider thismotion below.

[I. THE DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
ON THE PLAINTIFFS * PUNITIVE DAMAGES CLAIMS [DN 210]

Before the Court may grant a motion for suamynjudgment, it must find that there is no
genuine dispute as to any maaériact and that the moving pris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The movpagty bears the initidburden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material fact. Celotex Corp Catrett, 477 U.S317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts

demonstrating a genuine issuefa€t for trial. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

247-48 (1986).
Although the Court must review the evidence in the light most favorable to the non-moving
party, the non-moving party must do more tharretyeshow that there is some “metaphysical

doubt as to the material facts.” MatsushitacElindus. Co., Ltd. v. Zethi Radio Corp., 475 U.S.

574, 586 (1986). The Federal Rules of Civil Pthae require the non-maw party to present



specific facts showing that a genuine factusdue exists by “citing to particular parts of
materials in the record” or by “showing that timaterials cited do not establish the absence . . .
of a genuine dispute[.]” Fed. R.\CIP. 56(c)(1). “The mere existenof a scintilla of evidence in
support of the [non-moving party’s] position whbke insufficient; there must be evidence on
which the jury could reasonably find for threon-moving party].” Anderson, 477 U.S. at 252.

In their complaint, the Plaintiffs seek punégidamages from Mr. Pope and Crete, arguing
that their actions were “willful, wanton and/oeckless.” (See Compl. [DN 1-1] 8§ VIl.) The
Defendants have moved for summgudgment on these punitive damages claims, arguing that
no clear and convincing evidence exists to prthat their conduct reached the level of gross
negligence. (See Defs.” Merm Supp. of Mot. for PartiaBumm. J. [DN 21@®] 9-23.) The
Plaintiffs respond that they have presented sufficient evidence to survive the Defendants’ motion.

Ky. Rev. Stat. § 411.184(2) states thdpkintiff shall recove punitive damages only
upon proving, by clear and convincing evidencet the defendant from whom such damages
are sought acted toward the plaintiff with oppressiraud or malice.” This standard can be met

by producing evidence of a probative and substantial nature carrying sufficient weight to convince

ordinarily prudent-minded people of its validity. See W.A. v. Cabinet for Health & Family Servs.,
275 S.W.3d 214, 220 (Ky. App. 2008). The Sixth Gitdas held that “where the nonmoving
party faces a heightened burden of proof, suctiees and convincing evidence, he must show

in opposition to the motion for summary judgment that he can produce evidence which, if believed,

will meet the higher standard.” White v. Twdy Park Racing Ass’n, Inc., 909 F.2d 941, 944

(6th Cir. 1990)pverruled on other grounds, Salve Regina College v. Russell, 499 U.S. 225 (1991).

In Williams v. Wilson, the Kentucky Supreme Court found that the statute’s requirement

of “malice” is unconstitutional972 S.W.2d 260 (Ky. 1998). In siwing, it heldthat to impose

punitive damages, conduct must amount to at least common-law “gross negligence.” Id. InvHorton



Union Light, Heat & Power Co., the Kentucky@@eme Court explained this standard, noting
that to justify punitive damages, “there must bystfa finding of failure to exercise reasonable
care, and then an additional finding that thegligence was accompanied by ‘wanton or reckless
disregard for the lives, safety or profyeof others.” 690 S.W.2d 382, 389-90 (Ky. 1985).

In this case, the Court will first analyze ether the Plaintiffs have presented sufficient
evidence to justify the imposition of punitive dagea on Mr. Pope. It will then analyze whether
they have presented sufficient evidence ttifyughe imposition of punitre damages on Crete.

A. MR. PoPE

Mr. Pope’s Driving History and Medical Condition. In 1991, Mr. Popestarted driving
for a predecessor company to Crete. Until thigject accident, he had driven over two million
miles without a chargeable or preventable acciddathad also received various safety awards.
(See Whitney Morgan Dep. [DN 210-6] 17-18/hile Mr. Pope suffers from Chronic
Obstructive Pulmonary Disease (“COPD”), he hatldised this condition to the Department of
Transportation. (See, e.g., May 5, 2009 Med. ExReport [DN 210-8].) Further, despite having
COPD, Mr. Pope had passed all of his biennial Commercial Driver Fitness Determinations, including
one on May 5, 2009—two months before the sulgectdent. (See id.) The Commercial Driver
Fitness Determination on May 5, 2009 gave Mip® a two-year medicakrtificate. According
to it, Mr. Pope was medically qualified to drive a truck and had “no limitations.” (Id.)

On June 25, 2009, Mr. Pope was hospitaliimrdacute exacerbatioof his COPD. (See
Dr. Michael G. Ehrie, Jr. Report [DN 210-140] Michael Pope Dep. [DN 210-15] 38, 54-58.) He
was discharged two days later, on June 27, 2009Pope was given a sixteen-day tapering dose
of Prednisone and a five-day course of antibgtiAfter his hospitalization, he took a vacation.

He was on vacation until July 7, 2009—fiveyddefore the subject accident. (Id.)



Re-Certification. The Plaintiffs argue thdiefore returning to w& on July 7, 2009, Mr.
Pope was required to seek medieakertification from the Depenent of Transportation. (See
Pls.” Resp. [DN 218] 3, 5-6.) This argument is based on their interpretation of 49 C.F.R. § 391.45,
which requires medical re-certification fromafpy driver whose ability to perform his/her
normal duties has been impaired by a physical or mental injury or disease.” 49 C.F.R. § 391.45(c).
According to the Plaintiffs, this regulation requires drivers to be re-certified after an impairing
illness—even if the driver is able to perforhis/her normal duties after recovery. Thus, the
Plaintiffs argue that since MPope was impaired when he sMaospitalized on June 25, 2009, he
should have been re-certified before reitugrio work. (See PIs.” Resp. [DN 218] 3, 5-6.)

The Defendants counter that Mr. Pope wasrequired under 49 C.F.R. 8§ 391.45 to seek
medical re-certification after sihospitalization, as he had recovered from his acute exacerbation
of COPD and returned to hisd®ine health. (See Defs.” RggMem. [DN 222] 3-8.) They argue
that the Department of Transportation indicates that drivers returning from illnesses sequired
to undergo re-certifications if ¢ir current medical certificatesave not expired—*“unless the
injury or iliness has impaired the driver’s dfilto perform his/her normal duties.” See 62 F.R.
16370-01, at *16411-12. According to the Defendalls, Pope’s ability to perform his duties
was not impaired upon leaving the hospitd, his COPD was no longer exacerbated. (See
Discharge Summ. [DN 224-8] (discharging Mr. Pémmen the hospital with no work restrictions,
but instructing him to follow-up with a pulmoragist and the dischamgy physician in two or
three weeks).) Thus, the Defendants argue MratPope was not required to be re-certified
before returning to work. The Defendants argue thatregulation’sntent is not to require re-
certification after every illness that causes a driver to miss work. (Defs.” Reply Mem. [DN 222] 5-7.)

Regardless, the evidence shows that Mr. Rbgenot seek medical re-certification from

the Department of Transportation. Insteadsingply returned to work on July 7, 2009.



July 8, 2009 and July 9, 20090n July 8, 2009, Crete dispatthMr. Pope to an Atlas
Cold Storage facility in Piedamt, South Carolina, to pick uplaad of freight. (See Michael
Pope Dep. [DN 210-11] 222.) He ated at 12:40 p.m._(Id.) HowereMr. Pope’s tractor-trailer
was not loaded until nearly midytit, after eleven hours had paksESee id. at 229.) In his log
book, Mr. Pope logged this eleven-hour period @sriterrupted rest.” (Id. at 228.) Essentially,
this reset his duty clock—meag that he could work an adidnal fourteen hours before
receiving another rest ped. (See Pls.” Resp. [DN 218] 9Mr. Pope went on to drive all night,
delivering the load on July 9, 2009 eSMichael Pope Dep. [DN 210-11] 229.)

In his deposition, Mr. Pope stated that while he was waiting for his truck to be loaded,
during his “uninterrupted rest” time, he received “some sleep but not what you call quality sleep,” as
he was “getting it in naps.” (Id. at 227.) Thealonic messages sent between Mr. Pope and the
dispatcher seem to support that Mr. Popse napping, as there were two lengthy periods of non-
communication. Specifically, Mr. Pope did nohomunicate with the dispatcher between 12:40
p.m. and 3:40 p.m. or beégn 5:51 p.m. and 11:02 p.fEee Qualcomm Messages [DN 210-
14].) The Plaintiffs argue, however, that these rapson-quality sleep were insufficient to reset
Mr. Pope’s duty clock. According tihe Plaintiffs, as a result, MPope worked an “all-nighter”
on July 8, 2009, consisting of @énty-four hours with no sleep.€8 PIs.” Resp. [DN 218] 7.)

Further, the Plaintiffs argue that Mr. Popé# ferced to work this all-nighter because he
had previously refused to accept freight and had badrby a dispatcher that he could be fired
for such refusals. (See Michael Pope Dep. [EZ8-13] 209-10.) In support of this position, the

Plaintiffs highlight various messages that Mr. Pspat the dispatcher W waiting for freight

! The regulation at issue requires truck drivers to tdkecbnsecutive hours off duty” before driving. 49 C.F.R. §
395.3(a)(1). However, the regulation does not require drivers to sleep while off duty. It negrghgs drivers to
take an off-duty break between shifts. See Cast N. AmcKihg) Ltd. v. N.L.R.B., 207 F.3d 994, 998-99 (7th Cir.
2000).




to be loaded on July 8, 2009. In one message, when discussing with the dispatcher how long the
delay would last, Mr. Pope stated “I just doawh got to do.” (Michal Pope Dep. [DN 210-11]

223.) In another message, in respotssthe dispatcher's messagekeep things “safe and legal
always,” Mr. Pope stated “thésenothing safe abothis one.” (Se&atellite Messages [DN 218-

15].) The Plaintiffs argue that these messages shatwMr. Pope should not have driven on July

8, 2009. They also argue that the messages showlth&ope falsely indicat that he received

eleven hours of “uninterrupted rest’—both tokaais log book “appear legal” and to appease
Crete. According to the PIdiffs, Mr. Pope wassleep-deprived on Jul8, 2009. However, he
delivered the freight because he was afodicktaliation. (See PIsResp. [DN 218] 8-10.)

In any event, the undisputed evidence is thataccident did not occur when Mr. Pope
was delivering the freight on July 8, 2009. Instead, it occurred seventy-two hours later—on July
12, 2009. Nevertheless, the Plaintiffs still relytbase facts regarding Mr. Pope’s “all-nighter”
to argue that he was sleep-deprivedlaly 12, 2009. (Pls.” Resp. [DN 218] 3.)

Sleep-Deprivation.In his deposition, Mr. Pope statétat he was not tired on July 12,
2009. (See Michael Pope Dep. [DN 210-16B.) Despite this statemettie Plaintiffs argue that
Mr. Pope had not recovered from the all-nighter that occurred seventy-two hours earlier—and that
the accident occurred due t@ap-deprivation. As evidence bis alleged sleep-deprivation, the
Plaintiffs note that one second before the impisict Pope had not hit the brakes of his tractor-
trailer. (See Engine Comp. D4faN 218].) As further evidence, ¢hPlaintiffs point to the fact
that Mr. Pope was on 1-65 when the accidemuoed. According to thelaintiffs, 1-65 was not
the “shortest and best” route from Rossville, Tasee to Wilmington, lllinois. Thus, the jury
could conclude that “fatigue and confusion pumh on the wrong route” and that by the time he

realized his mistake, back-tracking was “no lorgeoption . . . .” (Pls.” Resp. [DN 218] 15-16.)



The Plaintiffs also argue that “[m]ultiple ersopand omissions in his last three days of
logs suggest a deep lethargy . . ._.” (Id. at 10r)éx@mple, the Plaintiffs state that on his first
trip after the all-nighter, on July 10, 2009, Mroge “overslept, drove three exits past the
destination, falsified his log,na stopped communicating with degphers for ten hours.” (Id. at
11 (citing Driving Log from July 10, 2009).) Theysal state that the next day’s log is “replete
with errors, omissions, and falsitions.” (Id. (citing Driving log from July 11, 2009).) Finally,
the Plaintiffs suggest that MPope carried a fake log book. $npport of this thory, they note
that on the day of the accident, the activity portion of Mr. Pope’s log is completely blank, (Driving
Log from July 12, 2009), but a Kentucky StatdicgdCommercial Vehicle Enforcement officer
stated that the log Mr. Pope showed him waisblank. (See Steve Burke Affidavit [DN 219-7].)

In response to the Plaintiffs’ sleep-deptiga argument, the Defendants argue that Mr.
Pope was well-rested. (See Defs.” Reply M@\ 222] 8-11.) The Defedants highlight that
the record shows that Mr.ope had taken full ten-hour bfeaon July 9, 2009; July 10, 2009;
and July 11, 2009—the three nights preceding the accident. (See Whitney Morgan Dep. [DN
210-7] 126.) They also highlight that on theorning of July 12, 2009, Mr. Pope had eaten
brunch with his brother and sist@-law, who both stated thatahhe did not appear to be
sleepy, drowsy, or tired. (Seeilldm M. Pope, Jr. Affidavit [DN 226-4]; Carolyn Ann Pope
Affidavit [DN 226-5].) Further,Mr. Pope stated that he was not tired on July 12, 2009. (See
Michael Pope Dep. [DN 210-16] 118jccording to the Defendantsjr. Pope was simply not
sleep-deprived when the accident occurred.

In addition, the Defendants highlight thiglir. Pope had sleptoughly eight hours per
night on sixteen of the seventeen nights prewpediis accident._(See Michael Pope Affidavit
[DN 224-1].) Also, the Defendantsote that the Plaintiffs’ ownx@erts have indicated that two

or three nights of sleep will return an individual to his/her baseline values on cognitive performance.



(See Charles Czeisler Dep. [O224-4] 28 (noting that for a “healthy young person” who has
been sleep-deprived, “most measures of cognipgrformance will have returned to baseline
values” within two nights of “unrestricted asseto sleep”); see also Douglas Thomson Dep.
[DN 224-3] 72-73 (noting that i& person has an “acute sleeptianissing one night's sleep,
two or three nights of reasonaldkeep eight hours ilength would probably repay that debt).)
According to the Defendants, there is insufficient evidence in the record to show sleep-deprivation.

Finally, as to the Plaintiffs’ argumentsrcerning Mr. Pope’s log books, the Defendants
note that they do not evidence any “deep lethar(See Defs.” Regl Mem. [DN 222] 16-17.)
First, according to the Defendants, while thare admittedly mistakes in Mr. Pope’s log books
(particularly with math-related calculations), tllaes not change the fabtat Mr. Pope received
adequate rest in the days before the accid&stond, while the Defendants maintain that there
was no fake log book, they argue that evenafehwas such a log book, the tractor-trailer's GPS
information shows that Mr. Pope took legat4eour breaks on July 9, 2009; July 10, 2009; and
July 11, 2009. Third, the Defendants state that thenfffs’ argument is flawed due to internal
inconsistency, as the Plaintiffs simultaneousigue that Mr. Pope was clear-headed enough to
purposefully falsify his log book andaintain a fake log book despite the fact that he was deeply
lethargic. Fourth, the Defelants state that the Plaintiffs’ argumenflawed since it is illogical,
as any fake log book would be no match for a GPS device. (See id.)

Doxylamine. Lastly, the Plaintiffs argue that Mr. Pope “might have been taking Doxylamine
and so might have been drowsy.” (Pls.” Resp. [DN 218] 18.) This argument is based on a photograph
that was taken inside Mr. Pope’s truck afiee accident. Té photograph shows a bottle that
“may be Tylenol cold medicine, which contaidexylamine” and “causes drowsiness . . ..” (Id.)
According to the Plaintiffs, Mr. Pope was mptestioned about taking Doxylamine on the day of

the accident because the photograph was not discovered until after his deposition. The Plaintiffs

10



propose that evidence “must be developed dt tvefore it will be known whether Doxylamine
caused Mr. Pope to be drowsy.rther, the Plaintiffs suggeshat the evidence was somehow
“tampered with,” as Crete states that it “do®t now have possessiaf the bottle. (1d.)

The Defendants counter that this argumenpure speculation that should be rejected.
(See Defs.” Reply Mem. [DN 222] 21.) According to the Defendants, the Plaintiffs have produced no
evidence to support their claithat Mr. Pope was taking Doxylamine on July 12, 2009. Further,
the Defendants note that evidence cannot now theegad, as discovery has closed. (See id.)

Punitive Damages AnalysisThe Defendants argue thatsea on the above facts, the
Court must dismiss the Plaintiffs’ punitive damages claim against Mr. Pope. More precisely, they
argue that the Plaintiffs haviiled to produce clear andmvincing evidence to support a
finding that Mr. Pope was grossly negligente¢®efs.” Mem. [DN 212] 9-23.) In support of

this argument, the Defendants cite Kinney v. Bat¢ in which the Kentucky Court of Appeals

declined to authorize punitive damages despite the fact that a driver was “traveling at a possible
speed of ten miles per hour in excess of the posted speed limit” when he failed to complete a
pass before entering a no-passing zdi3d. S.W.3d 357, 359 (Ky. App. 2004). In Kinney, the
Court emphasized:

Were we to accept Kinney’s argument that [speeding and trying to pass in a no

passing zone] amounts to wanton or recktisgegard for the safety of others, it

would effectively eliminate the distinctidoetween ordinary and gross negligence

in the context of automobile accidentseafly all auto accidents are the result of

negligent conduct, thoughveare sufficiently reckless as to amount to gross

negligence, authorizing punitive damag®ge are of the opinion that punitive

damages should be reserved for truly gross negligence . . . .
Id. In this case, the Defendants argue that a similar conclusion is warranted because Mr. Pope’s
allegedly negligent conduct afriving while tired, without meical re-certifi@tion, does not

amount to wanton or reckless disregard for thetgafeothers. According to the Defendants, a

contrary holding would effectively eliminate thestiinction between ordinary and gross negligence.

11



The Court begins by noting that the Plaintifiieged causes of the accident are highly
speculative. Indeed, while the Plaintiffs attempt to show that Mr. Pope was sleep-deprived on
July 12, 2009, a thorough reviewtbe evidence reveals that theseas devoid of circumstances
from which it can be reasonably inferred that #ttcident occurred because Mr. Pope was tired.

In this respect, the Court first questionsetfer the Plaintiffs’ proffered evidence even
supports a finding that Mr. Pope pulled anratjhter on July 8, 2009. As discussed above, Mr.
Pope stated in his deposition ttmet took naps in his tractor-tiai while waiting for his freight
on July 8, 2009. This statement is corroborditgdhe lengthy timing gaps that appear between
the messages that were sent from Mr. Pope tdifipatcher. Contrary to ¢hPlaintiffs’ assertion,
it does not seem that Mr. Pope wedktwenty-four hours with no sleep.

Further, even if Mr. Pope could be deenedhave pulled an all-nighter on July 8, 2009,
the evidence indicatdbat he took legal ten-hour breaksJrty 9, 2009; July 10, 2009; and July
11, 2009—the three days preceding the accident. Mr. Pope stated that he was not tired on July
12, 2009. (Michael Pope Dep. [DN 210-16] 118)fdot, he had slepoughly eight hours per
night on sixteen of theeventeen nights before the accid¢S8ee Michael Pope Affidavit [DN
224-1].) Also, on the morning of July 12, 2009, Mope ate brunch with his brother and sister-
in-law, who both stated that thae did not appear to be gbge drowsy, or tired. (See William
M. Pope, Jr. Affidavit [DN 226-4]; Carolyn Annope Affidavit [DN 226-5].) This evidence, in
conjunction with the testimony dhe Plaintiffs’ experts (who haviadicated that two or three
nights of sleep will return amdividual to his/her baseline kges on cognitive performance),
strongly suggests that Mr. Pop&s not tired on July 12, 2009. iteer Mr. Pope’s alleged log
book mistakes nor his alleged consumption okfdamine overcome these facts. The Plaintiffs

have failed to produce clear-and-convincing ewice that Mr. Pope was tired on July 12, 2009.

12



However, even if the Court were to assume that Mr. Pope was tired when he wrecked
from pulling an “all-nighter” three days earlier, the Court finds that driving while tired does not
match the level of culpability in cases where punitive damages are available. Under Kentucky
law, punitive damages are reserved for conduct that truly constitutes gross negligence. For
example, Kentucky courts have found that punitive damages are warranted when a driver is

intoxicated. See Shortridge Rice, 929 S.W.2d 194, 198 (Ky. App®96). They have also found

that punitive damages are warrantelden there are several instas, or egregious instances, of

misconduct. See Phelps v. Louisviiiater Co., 103 S.W.3d 46, 52 (Ky. 20@Q8dting that a jury

could find gross negligence when there were eighteen instances of miscamcluding several
misrepresentations, violations of the company’s internal policies, failures to rnbéfyproper

entities, and improper conduct at the wodne); see also Gersh v. Bowman, 239 S.W.3d 567,

572 (Ky. App. 2007) (noting that mry could find gross negligence when the driver was
traveling at least twep-four miles per hour over the speladit for the road, and at leastirty-
four miles per hour more than the speed limit for the curve, with two passengers in his wdtecle,

it was dark outside, and when the driver's passewgened the driver of the upcoming curve in
the road and the driver saidégh, | got it”). The facts here dwmt rise to such a level.

In the present case, Mr. Pope was travelinder the speed limit, without any suggestion
of intoxication, and without a pridnistory of accidents. He had passengers in his vehicle. The
weather was clear and dry. The Plaintiffs hae¢ produced any evidence indicating that Mr.
Pope was weaving or otherwiseuvilng erratically prior to the accident. Based on these facts, the
Court concludes that Mr. Pope’s conduct wlad rise to the levedf gross negligence.

This conclusion is supported by other decisi¢its.example, in Turner v. Werner Enters.,

Inc., Judge Hood held that knowingly driving whileed and causing a crash after falling asleep

does not constitute gross negligent&2 F. Supp. 2d 384, 386-87 (E.D. Ky. 20Q8kgre, it seems

13



to the Court that a similar conclusion is wareghtEven if Mr. Pope pled an all-nighter and

was still tired from it three days later, Turneditates that this conduct falls short of the gross
negligence standard. Further, whitee Plaintiffs put much weigtan the fact that Mr. Pope had

not hit the brakes of his tractor-trailer one settefore the impact, the Court finds that this
failure only shows that he was not paying dttento the road—or that he failed to see the
stopped vehicles in time to apply the brakes. This does not support an award of punitive damages.

See_Batts v. Crete Carrier Corp., 2009 WL 3846, at *2 (N.D. Ga. Dec. 14, 2009) (reaching

the same conclusion under Georgia law, wtatdo requires clear and convincing evidence to
support an award of punitive damages).

The Court notes that in ti#aintiffs’ response memorandumetRlaintiffs argue that the
above-cited cases are “immateri&’ the punitive damages questisince the case is based on
more than the fact that Mr. Pope “fell aslesaql rear-ended traffic.” (See Pls.” Resp. [DN 218]
20-21.) The Plaintiffs then proceed to arguatttheir punitive damages claims are based on
“multiple instances of reckless conduct and patterns of reprehensible behavior that made harm
foreseeable.” (Id. at 21.) The Plaintiffs follow Hiscussing Crete’s alleged failure to train—and
alleged failure to supervise their drivers and dispers. (See id. at 21-23.) However, the Court
finds that as to the PIdiffs’ punitive damages claimgainst Mr. Pope the above-cited cases
are material. Therefore, the Datants’ summary judgment motionGRANTED on this claim.

The Court’s conclusion does not change ihtligf the Plaintiffs’ argument that Mr. Pope
was required to seek medical re-certification alfier hospitalization. In this respect, the Court
first questions whether 49 C.F.R. 8§ 391.45 even required Mr. Pope to seek re-certification. It seems
to the Court that while Crete might have had a duty to examine Mr. Pope and ensure that he was
healthy enough to drive,dhregulation’s intent iaot to require re-certification after every iliness

that causes a driver to miss work. See 62 B6370-01, at *16411-12. by event, the Court
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finds that this issue is irrelevant to the Plaintiffs’ punitive damages claim. In this respect, the

Court relies on Estate of Embry v. GEO Transportation of Indiana, Inc., 478 F. Supp. 2d 914

(E.D. Ky. 2007) and Spaulding v. Tate, 2012 WL 3845411 (E.D. Ky. Sept. 5, 2012).

In Estate of Embry, the plaintiffs were injdrevhen the driver of a tractor-trailer choked

on coffee, passed out, crossed the median, artkdehglaintiffs’ oncoming vehicle. 478 F. Supp.

2d at 916-17. The plaintiffs took broad view on what was reletao their punitive damages

claim—arguing that the Court should consider theedis “course of conduct” before the accident.

Id. at 922. Specifically, the plaintiffs offered “wwhinous evidence dating back as far as 1975 of

various physical ailments and illnesses suffered lwy dlriver], such as neck and back problems;

knee problems; smoking-related brhbiiis; carpal tunnel syndromand obesity.” Id. They then

argued that the driver “fraudulently omitted vari@spects of this medical history when he applied

for his job . . . and when he submitted medicdbrmation in order to obtain a commercial

driving license.” 1d. In essence, the plaintiffs raised the same argument that the Plaintiffs assert here:

namely, that they should receive punitive damagesesine driver should not have been driving.
However, Judge Bertelsman found that thiglence did not support the plaintiffs’ punitive

damages claim. Id. at 921-24. He held that there was no “proximate ‘nexus’ between [the accident] in

Kentucky and [the driver’s] extraterritorial faikito report accurately siwhole medical history

to his employers and to the doctors who, upaa@ring him in person, found him fit to hold a

commercial driver's license."dl at 923. He also found that the Plaintiffs had adduced “only

speculation” that there was aoguse other than the drivecboking on coffee. Id. at 923 n.10.
Similarly, in Spaulding, Judge Reeves rulbdt no punitive damagesgere available to a

plaintiff who was hit by a tractor-trailer because “the violatioraatatute establishing rules of

the road does not constitute gross negligenogiltful or wanton condat sufficient to support

an award of punitive damages.” 2012 WL 3845411, at *6 (E.D. Ky. Sept. 5, 2012). In that case,
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the plaintiff pointed to ght alleged violations dtate and federal law asiéence that the driver
of the tractor-trailer was grosshegligent._Id. However, the Court held that the plaintiffs had not
shown that these violations had anythingléowith causing the subject accident. Id.

Here, a similar conclusion is warranted. AsHstate of Embry and Spaulding, there is

simply no correlation between the Plaintiffs’ alleged failure to seek medical re-certification and
the subject accident. While the Plaintiffs specuthtg Mr. Pope was unfit to drive on July 12,
2009, it is clear that he was dimscged from the hospital fifteaays earlier, on June 27, 2009,
with nothing more than instructions to follow-up with a pulmonologist and the discharging physician
in two or three weeks. (Discharge Summ. [DN &?3-Contrary to the Plaintiffs’ position, the
discharge summary in no way indicated that thlevieup visits should ocauprior to Mr. Pope’s
returning to work. Further, the Plaintiffs have offered no evidence that Mr. Pope was sick on the day
of the accident—or that his COPD was exacerbated on that date, causing him to have an accident.

Instead, it appears to ti@ourt that the Plaintiffs have, atost, suggested that Mr. Pope’s
hospitalization contributed to the accident beeawstook his last dose Bfednisone on July 12,
2009. According to the Plaintiffsyithout a strong dose of thisesbid, “his lethargy increased
and his alertness deteriorated as he wotkisedvay to Kentucky.” (Pls.” Resp. [DN 218] 26.)
However, as noted above, even if this weve tknowingly driving while tired cannot support a
punitive damages award. The Plaintiffs have faitegdrovide evidence linking Mr. Pope’s act of
failing to get medically re-certified to his condwn July 12, 2009. Thus, the Court holds that in
this case, the alleged violation of the fedleeyulation does not support a finding of gross
negligence. As a matter of law, the Dedants are entitled to summary judgment.

B. CRETE
Failure-to-Train. The Plaintiffs argue that the accdeccurred, in part, because Crete

was negligent in training its drivers on fatigi&is argument is largely based on an allegedly
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“identical” accident that occued in Florida in 2006. That eiclent involved another one of

Crete’s tractor-trailer drivers. (See Pls.” Re§pN[218] 3.) There, the driver rear-ended traffic
that was stopped for a school bus. In total, seven children were Wileg. Accident Brief,
http://www.ntsb.gov/doclib/reports/2008/HA0805.pdf.) The National Transportation Safety Board
found that the driver rear-ended traffic because he failed “to maintain alertness due to fatigue

from obtaining inadequate rest.” (1d.) The evideishowed that with thexception of a two-hour
sleep period in the morning and one or two houresf, the driver was awake for about thirty

hours. Also, it had been thirty-four hours srus last substantial off-duty period. (Id.)

As a result of this Florida accident, Crete proposed a corrective Safety Management Plan,
indicating that it would traifts drivers on “[tlime managementhile on and off duty, including
fatigue and wellness educatioriSee Safety Mgmt. Plan [DN 218-4].) The Plaintiffs now argue
that Crete failed to comply with this plan besauinstead of using a nationally recognized driver
training firm . . . the compangcorded a homemade training \odéaught by Raymond Coulter,
the Vice President of Safety and Complianc€te. (See Pls.” Res[DN 218] 4.) According
to the Plaintiffs, such training was inadequageause Mr. Coulter is htrained on fatigue—and
because his lecture “did not everention the regulation that praits driving while impaired or

even likely to become impaired by fatigue or illness.” (Id. at 5 (emphasis in original).) In

support, the Plaintiffs cite thestimony of Dr. Charles Czeislavho opines that the training Mr.
Coulter gave was inadequate daoehis “minimal knowlelge of the safety sks associated with
fatigue in the trucking industr’ (See Charles A. Czeisl&eport [DN 218-7] 27-30, 46-50.)

The Defendants counter that the Florida acdigenrelevant to the current case—as Mr.
Pope was not faced with similar circumstancasiuly 12, 2009. The Defendants highlight that
while the driver in the Florida accident had oalgouple hours of sleep in the hours prior to the

accident, Mr. Pope slept roughly eight hours pghnon sixteen of the seventeen nights preceding
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his accident. (See Micha®lope Affidavit [DN 224-1].) Furthe while it had been thirty-four
hours since the driver in the Florida acciderd keken a substantial off-duty period, Mr. Pope
had taken legal ten-hour breaks on July 9,92Quly 10, 2009; and July 11, 2009—the three
days preceding the subject acciieThe Defendants also argue tha Plaintiffs have failed to
show that Crete failed to properly implement Safety Management Plan. In this respect, the
Defendants state that there is no evidence that the government has criticized their actions. (See
Defs.” Reply Mem. [DN 222] 18.)
Failure-to-Supervise. The Plaintiffs also criticize Cretfor allowing Mr. Pope to drive
without medical re-certifiation. (See Pls.” Resp. [DN 218] 7.)this respect, the Plaintiffs focus
on the fact that Mr. Pope stated that he inforfiReé Ashley, his Terminal Manager, that he had
been hospitalized. (See Micthdgope Dep. [DN 218-11] 58.) Acading to the Plaintiffs, upon
learning of Mr. Pope’s hospitaiizion, Ms. Ashley should have kept Mr. Pope off the road until
he was medically re-certified. Again, the BRl#fs base this argument on 49 C.F.R. § 391.45.
The Defendants counter that under 49 C.B.B91.45, Mr. Pope was not required to seek
medical re-certification. Further, the Defendahighlight that accordg to Ms. Ashley, Mr.
Pope never told her about his hospitalaat (See Rae Ashley Dep. [DN 218-12] 93.)
Mutual-Assistance Pact.Lastly, the Plaintiffs argue & Mr. Pope and Crete had an
agreement in which Mr. Pope agreed “to conasaiminating evidence” about Crete, and Crete
promised to lie to Mr. Pope’s prospective employers about the nature of the accident. (See PIs.’
Resp. [DN 218] 15-16.) While thergument is somewhat difficult gtiscern, the Plaintiffs seem
to suggest that Mr. Pope agreedstate that he took 1-65 on tday of the accident so that he
could have brunch with his brothand sister-in-law to cover updhact that Crete ordered Mr.
Pope to take I-65, thereby making “a known safety problem even worse by dispatching the impaired

driver . . . .” (See id. at 16.) The Plaintiffs suggthat in exchange, Ceetagreed to lie to Mr.
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Pope’s prospective employers|litey them that no one was Killedr injured in the subject
accident. (See id. at 15 (citing mVer. Form [DN 219-11] 1).)

The Defendants respond thaistargument lacks evidentiasupport. According to them,
the evidence shows that on thermnog of the accident, Mr. Poptopped to have brunch with
his brother and sister-in-law. (See William M.deo Jr. Affidavit [DN 226-4]; Carolyn Ann Pope
Affidavit [DN 226-5].) From thee, Mr. Pope took I-65 toward/ilmington, Illinois. According
to the Defendants, this route made sense. Whias thirty-seven miles longer than the route
the Plaintiffs argue that Mr.dpe should have taken, the I-Gfute only takes nineteen minutes
longer to drive and isllanterstate. (See Defs.” Reply Mem. [DN 222] 19.)

Also, the Defendants argue that there is an éagyer hole in the Plaintiffs’ argument, as
it is based on the premise that Crete’s part efpict was to falsify an Employment Verification
Form—and thus trick Mr. Pope’s prospective employers into believing that there were no injuries or
deaths in the subject accident. According ® Erefendants, this argument fails for two reasons.
First, while Crete did not list the fatality amguries on the Employment Verification Form, it
did disclose the subject accident. (See Emp’t ¥erm [DN 219-11] 1.) At that point, prospective
employers could have searched for informatenthe accident and discovered its true nature.
(See Defs.” Reply Mem. [DN 2220.) Second, Mr. Pope dissled the subject accident on his
employment application and stattdt it involved a fatality anélve injuries. (Driver's Appl'n
for Emp’t [DN 226-9] MT22.) The Defendants assedtttue to this disclosure, it strains credibility
for the Plaintiffs to argue that Mr. Pope bargdif@r Crete to lie to Isi prospective employers.

Punitive Damages AnalysisThe Plaintiffs argue that basen the above facts, they are
entitled to punitive damages from Creterdathe Court should aordingly deny the
Defendants’ summary judgment motion on this is3ine Plaintiffs’ argument seems to be based

on the belief that Crete was reckless becausdet] to properly train its drivers on fatigue—and
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also failed to supervise its dispatchers, whegdhto “impaired” drivers being on the road. (See

Pls.” Resp. [DN 218] 20-24.) Thielaintiffs cite_ Horton v. Uran Light, Heat & Power Co. in

support of their position that an employer may be grossly negligent, and liable for punitive damages,
for failing to train employees on safetyopedures. 690 S.W.2d 382, 390 (Ky. 1985). According
to the Plaintiffs, “[i]f Crete had taken to heart the lessons of the school bus crash and fulfilled its
promise to train drivers about fatigue, it woblave effectively immunized itself against punitive
damages liability for this repeat rear-end caiisdue to fatigue.” (PIsResp. [DN 218] 23.)

The Court, however, disagrees wilte Plaintiffs and finds thelyave failed to offer clear
and convincing evidence that Cretas reckless. As an initial mattas noted above, the case is
devoid of circumstances from which it can f@asonably inferred that the accident happened
because Mr. Pope was sleepy. Therefore, any dllgleire to train on fagjue is irrelevant. The
Plaintiffs have not demonstratedcausal nexus between any gdlé failure to train on fatigue
and the subject accident on July 12, 2009. Simgilaak discussed above, the Plaintiffs have
failed to provide evidence linkinylr. Pope’s act of failing to get medically re-certified to his
conduct on July 12, 2009. As such, the Counddi that any allegedailure to supervise
dispatchers is irrelevant. The Plaintiffs hawx@& demonstrated the requisite causal nexus. Their
punitive damages claim has no merit.

In this respect, the Court notes that it agre#l the Defendants that the Florida accident
is inapposite to the current casand has no bearing on it. A% Defendants correctly highlight,
Mr. Pope was not faced with similar circumstances on July 12, 2009. While the driver in the Florida
accident had only a couple hours of sleep in the hours before the accident, Mr. Pope slept roughly
eight hours per night on sixteeh the seventeen nights preaaglihis accident. (Michael Pope

Affidavit [DN 224-1].) Further, while it had beehirty-four hours since thdriver in the Florida
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accident had taken a substantial off-duty perMd, Pope had taken legal ten-hour breaks on
July 9, 2009; July 10, 2009; and July 11, 2009—ttinee days preceding the subject accident.

In addition, the Court notes that it agrees wite Defendants that the Plaintiffs’ mutual
assistance pact argument laeksdentiary support. lis pure speculation. Ehargument is based
on the premise that Crete’s part of the pacs$ veafalsify an Employment Verification Form—
and thus trick Mr. Pope’s prospective employets ibelieving that there were no injuries or
deaths in the subject accident. However, this argument fails since Mr. Pope disclosed the accident on
his employment application and sdtthat it involved oa fatality and five injuries. (Driver's
Appl'n for Emp’t [DN 226-9] MT22.) Due to this dclosure, it strains credibility for the Plaintiffs to
argue that Mr. Pope bargained for Crete totdiehis prospective employers. The Defendants’
summary judgment motion GRANTED on the Plaintiffs’ punitive damages claim against Crete.

To the extent that the Plaintiffs argue thaytlare entitled to punitive damages as a result
of Mr. Pope’s conduct, their argument also faly. Rev. Stat. § 411.184(3) expressly limits the
imposition of punitive damages against an employer for the negligence of its employee. It states:

In no case shall punitive damages be assessed against a principal or employer for

the act of an agent or employee unlesshsorincipal or emplyer authorized or

ratified or should have antiaped the conduct in question.
Id. To satisfy these requirements, it wouldibeumbent on the Plaintiffs to introduce evidence

that one or more of Crete’'speesentatives “authorized or ffegd or should hee anticipated”

Mr. Pope’s acts. See Carter v. Builderafisp., Inc., 812 F. Supp. 97, 99 (W.D. Ky. 1992)

(holding that punitive damages could not be assessed against the truck driver’s employer because
nothing indicated that the emplay®n anyway authorized, ratéid, or should ha anticipated
the complained of behavior”); Turner, 442 $upp. 2d at 387 (reachirtbe same conclusion).

Here, the Plaintiffs seem to argue that Csdteuld have anticipated the accident because Mr.
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Pope was not medically re-certified afterrigghospitalized for acutexacerbation of his COPD
and because he was sleep-deprived. The Countever, disagrees with this argument.

In McGonigle v. Whitehawk, Judge RusseBdissed the imposition of punitive damages

against an employer. 481 F. Supp. 2d 835, 841 (W.D. Ky. 2007). In so doing, he noted that for
the plaintiffs to recover punitive damages against the employer, they had to demonstrate “that
not only did [the employee] actagsly negligent during the scoprd course of his employment
. . . but also that [the employer] either authed or should have anticipated [the employee’s]
wrongful conduct.” Id. Judge Russell went on toyge punitive damages claim against an employer
after its allegedly intoxiated employee rammed into the reaaahotorists’ vehicle, despite the
fact that the employer knew that its employeal two prior conviction$or driving under the
influence._ld. at 841-42. He notedatlthese instances had occursedand one half years prior
to the incident. The instancdgl not qualify as an inapprapte pattern of conduct. Id.

Here, the Court likewise conclusli¢hat despite the fact th@tete might have known that
Mr. Pope was hospitalized on June 25, 2009, asgitkethe fact that Crete might have known
that Mr. Pope receivelittle sleep on July 82009, there is no evidea that the accident was
caused by Mr. Pope’s COPD or lack of sleexelaise, there is no evidence that Crete should
have anticipated that Mr. Pope’s COPD or giié sleepiness would lead to the accident in
guestion. Before the subject accident, Mr. Pbpd driven over two million miles without a
chargeable or preventable accident—let alonacaident caused by his COPD or any sleepiness.
He had received various safety awards. (Seén&h Morgan Dep. [DN210-6] 17-18.) Further,
while Mr. Pope suffers from COPD, he had disclosed this condition to the Department of
Transportation. (See May 5, 2009 Med. Exam. RejizN 210-8].) Despite having COPD, Mr.
Pope passed his biennial Contmal Driver Fitness Determinations, including one on May 5,

2009—two months before the subject accidenee(fl.) Indeed, the Court finds that imposing
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punitive damages on Crete would be improper. ABltoPope, there is no pattern of dangerous
driving. As such, Crete could not have anticipated such a pattern. As a matter of law, the Defendants
are entitled to summary judgment on the RiHg\ punitive damages aeim against Crete.
C. EFFECT OF RULING

As noted above, the Defendants have admitted fault for the accident. (Defs.” Mem. [DN
210-2] 8.) This left two mainssues to resolve: Ythe amount of compensatory damages to
which the Plaintiffs are entitled; and (2) whether the Plaintiffs can recover punitive damages.
The Court has held & the Defendants are entitled sammary judgment on the punitive
damages issue. Thus, the onlyneening issue is the amount @dmpensatory damages to which
the Plaintiffs are entitled. In ihrespect, the Court finds that the presentation of evidence at trial
will be limited to the injuries that the Plaintiflsistained and the extent of those injuries. There
will be no need for the Plaintiffs to present evidence of any alleged negligent training or supervision.

Such a conclusion is suppaltéy case law. Indeed, whilkéentucky courts have not
directly addressed whether negligent training amqksvision claims survive in light of an admission
of respondeat superior liability, several courts have done so and have concluded that they do not.

Judge Forester explained this issue in Gal&iley Sanders Truck Lines, Inc., stating:

Under the doctrine of respondeat superar employer may be held vicariously
liable for the tortious conduct of an phayee if the evidence shows that such
conduct was committed while the employee was acting within the scope of his
employment. The majority rule is thahce an employer has admitted respondeat
superior liability for a driver's negligencé is improper to allow a plaintiff to
proceed against an employer on any other theory of imputed negligence.
Scroggins v. Yellow Freight Sys., Inc., 98 F. Supp. 2d 928, 931 fn.3 (E.D.
Tenn.2000) (applying Georgia law). Once employer defendant has admitted
liability to plaintiff for its employees negligence, the evidence laboriously
submitted to establish the other theory of liability serves no purpose. The energy
and time of courts and litegts is unnecessarily expied. In addition, potentially
inflammatory evidence comes into the netwvhich is irrelevat to any contested
issue in the case. Once vicarious liability for negligence is admitted under
respondeat superior, therpen to whom the neglance is imputed becomes
strictly liable to the third party for damages attributable to the conduct of the

23



person from whom negligence is imputed. The liability of the employer is fixed
by the amount of liability of the employee.

Here, we have a case where the employer has admitted respondeat
superior liability so presentation @vidence to support ¢hnegligent hiring,
training, retention, supervision and entrosnt claims is unnecessary. Allowing
the claim for negligent hiring, training,temtion, supervisiomnd entrustment to
continue would not entitle Plaintiff tagreater recoverybut would merely
prejudice Wiley Sanders. There is amxception to this de when punitive
damages are contested, but no claim forfuendamages exists here, making this
exception irrelevant.

2008 WL 5459136, at *1 (E.D. Ky. Nov. 10, 2008). Other courts have reached similar conclusions

See, e.g., Southard v. Belanger, Skpp. 2d -, 2013 WL 4499016 (W.D. Ky. Aug. 29, 2013);

McHaffie v. Bunch, 891S.W.2d 822, 826 (Mo. 1995) (citing cageSant v. L.U. Transp., Inc.,

770 N.E.2d 1155, 1160 (lll. App. 2002); Lee v. J.B. Hunt Transp., Inc., 308 F. Supp. 2d 310, 313

(S.D.N.Y. 2004); Hackett v. Wash. Metro. Area Transit Authority, 736 F. Supp. 8, 9 (D.D.C. 1990).

The Court agrees with these decisions. Because Crete has admitted respondeat superior
liability, and there is no longer a punitive damagesc| the presentation of evidence to support
the negligent training and sup&ion claim is unnecessary. Alling the negligent training and
supervision claim to proceed would serve no purpose other than prejudicing Crete. The
compensatory damages issue is the only issue for trial.

[ll. THE DEFENDANTS' MOTION TO EXCLUDE, ORLIMIT TESTIMONY OF,
THREE OF THE PLAINTIFFS ' EXPERT WITNESSES
(DR. THOMSON, DR. CZEISLER, AND MR. MORGAN) [DN 213]

The Plaintiffs have named six expert$) Dr. Douglas Thomson, a pulmonologist; (2)

Dr. Charles Czeisler, a sleegpert; (3) Mr. Whitney Morgan, a trucking expert; (4) Dr. Dale
Angerman, a family-medicine doctor; (5) Dr. Brian Beam, a family-medicine doctor; and (6) Ms.
Martha Laska, a licensed professional clinicalreselor. (PIs.” Not. oProd. of Rule 26(a)(2)(B)

Expert Witness Reports [DN 154]) Dr. Angerman, Dr. Beamnd Ms. Laska have treated or

counseled the Plaintiffs. (IdTjhe Defendants have moved to exclude, or limit the testimony of,
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the Plaintiffs’ other expert witnesses: Dfhomson, Dr. Czeisler, and Mr. Morgan. When
analyzing motions on the admissity of expert testimonyfed. R. of Evid. 702 states:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the form of apinion or otherwisé: (a) the expert’s
scientific, technicalpr other specialized knowledge wiielp the trie of fact to
understand the evidence or to determinaca ih issue; (b) the testimony is based
on sufficient facts or datqc) the testimony is the produof reliable principles
and methods; and (d) the expert has rejiaplplied the principles and methods to
the facts of the case.

Fed. R. Evid. 702. Under Rule 702, the judge actsgatekeeper to ensure that expert testimony

is both reliable and relevant. Mike’s Trairotise, Inc. v. Lionel, L.L.C., 472 F.3d 398, 407 (6th

Cir. 2006) (citing Kumho Tire Co., tt v. Carmichael, 526 U.S. 137 (1999)).

In this case, the Court finds that theofiered expert testimony of Dr. Thomson, Dr.
Czeisler, and Mr. Morgan is ifevant. Indeed, since the Courtsheoncluded that the trial will
be limited to the consideration of compensatdaynages, their testimony will be excluded. See
Oaks, 2008 WL 5459136, at *1 (dismisgithe plaintiff's expert because he was “expected to
offer testimony in connection with Plaintiff's gigent hiring, trainingretention, supervision
and entrustment claim” and the Court had dés®d that claim). Dr. Thomson and Dr. Czeisler
have neither treated nor examined the Plfntiikewise, Mr. Morgan has offered no opinions
on the Plaintiffs’ damages. Therefore, the Gaancludes that thetestimony would serve no
purpose. While the testimony would t@nly be relevanif the question of falt was at issue, it
is not. The proffered opinions do not relate to the determination of fair and reasonable compensatory
damages. The Defendants’ motion to excludénoit the expert testimony of Dr. Thomson, Dr.
Czeisler, and Mr. Morgan SRANTED.

IV. THE PLAINTIFFS * MOTION TO EXCLUDE THE TESTIMONY OF MICHAEL G.EHRIE, JR.[DN 201]

The Plaintiffs have moved to exclude thegert testimony of Dr. Michael G. Ehrie, Jr.

Dr. Ehrie is board-certified in pulmonary medieiand sleep medicine. (See Curriculum Vitae of
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Michael G. Ehrie, Jr., M.D. [DN 214-1] 2.) Inglm motion to exclude, the Plaintiffs have argued
that Dr. Ehrie should “not be permitted to testifiat in his opinion, driver Michael Pope could
have passed a DOT-authorized medical exanunaditer being discharged from the hospital.”
(See PIs.’ Brief in Supp. of Mot. to Exclu&peculative Expert Btimony [DN 201-1] 12.)

The Court finds it unnecessary to discuss this argument. Like the proffered expert testimony
of Dr. Thomson, Dr. Czeisler, and Mr. Morgan, the proffered testimony of Dr. Ehrie is irrelevant
Since the Court has concluded that the trial lalllimited to the consideration of compensatory
damages, Dr. Ehrie’s testimony will be excluded. Ehrie did not treat or examine the Plaintiffs
He has offered no opinions on their damagesséah, the Court concludes that his testimony
would serve no purpose. The proffered opinions dorelate to the determination of fair and
reasonable compensatory damages. The Plaimiffifon to exclude théestimony of Dr. Ehrie
is GRANTED.

V. CONCLUSION

For the reasons set forth aboVe,|1S HEREBY ORDERED that the Defendants’ Motion
for Partial Summary Judgment on the Pi#fisi Punitive Damages Claims [DN 210]GRANTED.

IT IS FURTHER ORDERED that the Defendants’ Motioto Exceed Reply-Brief Page
Limitation [DN 223] isGRANTED.

FURTHER that the Defendants’ Motion to Exclude Limit Testimony of, Three of the
Plaintiffs’ Expert Witnesses (Dr. Thomsddx,. Czeisler, and Mr. Morgan) [DN 213]GRANTED.

FURTHER that the Plaintiffs’ Motion to Exclude the Expert Testimony of Michael G.

Ehrie, Jr. [DN 201] iSSRANTED. SR

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

cc: counsel of record November 5, 2013
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