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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION

CIVIL ACTION NO. 1:11CV-66-JHM
KENTUCKY FARM BUREAU
MUTUAL INSURANCE COMPANY
(a/s/o Patrick Moor croft) PLAINTIFF
VS.

BROAN-NUTONE, LLC, and
JAKEL MOTORSINCORPORATED DEFENDANTS

MEMORANDUM OPINION AND ORDER

This matter is before the Court on fBedants Broan-Nutone and Jakel Motors’
Combined Motion for Summaryudgment and Motion to Excludelaintiff's Expert Witnesses
[DN 71], Defendants’ Motion for Oral Argument ND76], and Motion for Leave of Court to File
Its Reply Memorandum Exceedingeti5 Page Limit [DN 74]. Fully briefed, these matters are
ripe for decision.

. BACKGROUND

In the early morning of January 11, 2011 triek and Natalie Moorcroft, Plaintiff
Kentucky Farm Bureau’s (KFB) insureds, evacudhair home after it ignited into flames. Mr.
Moorcroft was the first to dcome aware of the fire aftdhearing some unusual sounds
originating from the master batdom. Mr. Moorcroft first thoughthat his son was playing in
the bathroom, but then he “saw an orangeédliicand instinctively knew what it was.” (Patrick
Moorcroft Dep., DN 72-2, at 3). Upon enteritftge bathroom, Mr. Moorcroft turned off the
power switches and threw water the area where he noticeéde orange flickering. Mr.

Moorcroft specifically remembered that whendmtered the bathroom that only the switch to the
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exhaust fan was on and not the light switch. Adddlty, Mr. Moorcroft noticed that the grill of
the fan was melted and remembered actis#bing the fan itself on fire.

After Mr. Moorcroft attempted to douse theaufies with water from the bathroom, he
went in the attic to see how fartfire had spread. Because thevias in the corneof the attic,
Mr. Moorcroft had to completely get in the atticdbserve the fire. Bthe time he made it up to
the attic, he said that the roof was already om fiMr. Moorcroft also observed fire coming out
of the casing of the fan. The Moorcrofts tleatied 911 and left the hoaisvith their children.

Following an investigation into the cause of the fire by experts retained by Plaintiff, KFB
filed suit against Broan-Nutonenanufacturer of the electriexhaust fan, and Jakel Motors,
manufacturer of the motor inside the fan, unddheory of manufacturing and design defect.
Defendants have moved to exclude the expestimony of Kevin Lewis and William Mers
Kelly. Defendants have also moved for sumynadgment under the theory that Plaintiff has
failed to sufficiently establish legal esation for its prodets liability case.

1. STANDARD OF REVIEW
A. Expert Testimony

Defendant seeks to exclude the testimony airiff's experts, Kevin Lewis and William
Mers Kelly, alleging in part that their testimonyegonot meet the standards of Fed. R. Evid. 702

and_Daubert v. Merrell Dow Pharmaceuticéig,., 509 U.S. 579 (1993). Rule 702 provides:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education may testify in the form of apinion or otherwise if: (a) the expert's
scientific, technicalpr other specialized knowledge wiiklp the trie of fact to
understand the evidence or to determinaca ih issue; (b) the testimony is based
on sufficient facts or datdc) the testimony is the produof reliable principles
and methods; and (d) the expert has rejiaplplied the principles and methods to
the facts of the case.

Under Rule 702, the trial judge acts as a gatekeepensure that expert evidence is both

reliable and relevant. Mike's Train Houdec. v. Lionel, L.L.C., 472 F.3d 398, 407 (6ir.




2006) (citing_Kumho Tire Co. v. Carmichael, 5R6S. 137 (1999)). In determining whether

testimony is reliable, the Court's focus “mustsiéely on principles and methodology, not on the

conclusions that they generate.” Daubert, B0S. at 595. The Supreme Court identified a non-

exhaustive list of factors that may help tBeurt in assessing the reliability of a proposed
expert's opinion. These factors include: (1) whether a theory or technique can be or has been
tested; (2) whether the theoryshlaeen subjected to peer reviamd publication; (3) whether the
technigue has a known or patial rate oferror; and (4) whether thedbry or technique enjoys
“general acceptance” within a “relevant scientific community.” Id. at 592—-94. This gatekeeping
role is not limited to expert testimony based oierstific knowledge, but istead extends to “all
‘scientific,” ‘technical,” or ‘otrer specialized’ mattefisvithin the scope of Rule 702. Kumho Tire
Co., 526 U.S. at 147.

Whether the Court applies these factors to assess the reliability of an expert's testimony
“depend[s] on the nature of the issue, the elp@drticular expertise, and the subject of his

testimony.” Kumho Tire Co., 526 U.S. abQ (quotation omitted). Any weakness in the

underlying factual basis bears or tiwveight, as opposed to admissibility, of the evidence. In re

Scrap Metal Antitrust Litig., 527 F.3d 517, 5@ih Cir. 2008) (citation omitted).

B. Summary Judgment

Before the Court may grant a motion for sumynadgment, it must find that there is no
genuine dispute as to any maaériact and that the moving paris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The nmayvparty bears the initial burden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material faciCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts



demonstrating a genuine issue of fact for.trianderson v. Liberty Lobby, Inc., 477 U.S. 242,

247-48 (1986).
Although the Court must review the eviderioethe light most favorable to the non-
moving party, the non-moving party must do mdhan merely show that there is some

“metaphysical doubt as to the material fact8latsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Instead, the Fé&args of Civil Procedure require the non-
moving party to present specificcta showing that a genuine faat issue exists by “citing to
particular parts of materials in the recordf by “showing that the materials cited do not
establish the absence . . . of a genuine disputéleld. R. Civ. P. 56(c)(1). “The mere existence
of a scintilla of evidence in support of theon-moving party’s] position will be insufficient;
there must be evidence on which the jury dordasonably find for the [non-moving party].”
Anderson, 477 U.S. at 252. It is against themdard the Court reviews the following facts.
[11. DISCUSSION

A. Motion to Exclude Expert Testimony

Defendants seek to exclude the expert testimony of both Kevin Lewis and William Mers
Kelly.! Defendants assert five arguments foe #xclusion of the experts’ testimony: (1)
Plaintiff did not provide a propéchain of custody” for the crim studied by the experts; (2) the
experts failed to identify theype of crimp; (3) “Kelly’s visual inspeton was not conducted
pursuant to any recognized and repeatablé¢hodelogy”; (4) Kelly failed to examine “the
crimpling process or the quality control for crimpling wires in the fan units manufacturing

process”; (5) “Kelly’s circumstantial opinion failed to eliminate alternative ignition sources.”

! The Court notes that Defendants make arguments concerning the exclusion of expert Eric Evans in their reply
brief, but Defendants never made any arguments to this effect in their initial filing. In fact, Defendants’ conclusion
section in their initial motion asked the Court to only exclude experts William Mers Kelly and Kevin Lewis. (Defs.’
Combined Mot., DN 71, at 18). As such, the Court will not address any of Defendants’ arguments as to Eric Evans.
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(Defs.” Combined Mot., DN 71, dt0-11). Plaintiff responds to ela argument by establishing
the contrary within the experts’ depositions.

Under the “chain of custody” argument, Dedants claim that neién Kevin Lewis nor
William Mers Kelly should be allowed to opiraout the crimp because they “can[not] confirm
where the crimp in question was found in the diedris nor can they provide any testimony as to
whether it was specifically part of the fan/ligithich is subject to ik litigation.” (Defs.’
Combined Mot., DN 71, at 11).Plaintiff responds by naotg that Defendants ignore the
testimony of Lewis regarding where he found ¢henp. When asked about where he found the
crimp, Lewis stated that “it was in the fan estlre. | mean, it was in the metal box of the
enclosure when we dumped it out.” (Lewis DdpN 71-3, at 79). Plairffi also points out that
Defendants’ expert, Terry Beckham, along witpresentatives from both parties were present
when evidence was collected for further exaation. Based on Lewis’ testimony and the fact
that both parties were present when debris was collected, the Court is sufficiently satisfied that
there are no chain of custodyoblems in this case.

Defendant next argues thataRitiff's experts, Kelly and Lewis, failed to identify the
crimp as either a neutral or ground crimp. eTdifference between a neutral and ground crimp,
as Defendants explain, is that an eleven-stramtradecrimp is not subject to resistance heating
as opposed to a sixteen-strand ground crimp trethct to heat resistance and electric current.
According to Defendants, the determination oftifpe of crimp is necessary for any discussion
about its relation to the cause of the fire beeaa ground crimp could not have caused a fire
since it is not subject to hessistance. Thus, Defendantntend Plaintiffs experts should

have performed a cross-sectioning test, a metliadetermining the nunds of strands in the



crimp. In addition, Defendants argue that a a&isaspection of the crimp is an insufficient
methodology for determining the crimp patential cause for the fire.

In response to Defendants’ argument concgynesting of the crimp, Plaintiff's expert,
Lewis, explained that he did not believe thabss-sectioning would reveal any relevant
information because “the crimp connector had saffesignificant amount of heat damage, that it
was probably not going to provide any useful infation.” (Lewis Dep., DN 71-3, at 63). Asto
a visual inspection being insufficient, Defendd@1pan-Nutone, asserted an almost an identical

argument against Kelly’s testimony Arch Ins. Co. v. BroamNutone, LLC,. 09CV-319-JBC,

2011 WL 3475297 (E.D. Ky. Aug. 9, 2011). Judgdf@an denied Broan-Nutone’s motion to
exclude after finding his testimony both relevant and reliate. at *2. Similar to Judge
Coffman’s conclusion, the Court believes that Defnts’ arguments as tbhe type of testing
engaged in by experts Kelly and Lewis reflamincerns about weight of testimony, not

admissibility, and those issues may hieed during questiong of the expertdn re Scrap Metal

Antitrust Litig., 527 F.3d 517, 530 (6th Cir. 2008) &tion omitted). In addition, the Court notes
that Kelly’s testimony not only utilized visualgpection of the components parts of the fan and
pictures of the area around tfiee but also his analysis utied statements by the Moorcroft
family. The combination of this material is sufficient to cross from mere speculation to being

supported by a “reasonable factual basis.” &hiStates v. L.E. Cooke Co., Inc., 991 F.2d 336,

342 (6th Cir. 1993) (quoting United States0.161 Acres of Land, 837 F.2d 1036, 1040 (11th

Cir. 1988) (“Where an expert's testimony amounts‘iiere guess or speculation,” the court

2 On appeal, Defendant Broan-Nutone argued that Plaintiffs failed to produce sufficient evidence as a matter of
law to properly present a question to the jury. Arch Ins. Company v. Broan-Nutone, 509 Fed. Appx. 453, 462 (6th
Cir. 2012). Defendant contended that Kelly’s testimony was “subjective and not based on proven facts,” but the
court found that “[h]is opinion was based on his direct observations and experience, and it was not unreasonable
for the jury to rely on that opinion.” Id. at 463.




should exclude his testimony, but where the opitias a reasonable factusdsis, it should not
be excluded.”).

Defendants also initially asserted that Kelly failed to detail the manufacturing process
that would have created a problem with qualitytcol. However, Defendants’ brief lacked any
arguments or factual basis for thieory of exclusion. As such, there is no reason to discuss this
particular issue.

Finally, Defendants contend that Kelly’s examination failed to eliminate alternative
causes for the fire, specifically a corner lighthe attic. Defendants base their argument on the
testimony of James Finneran, Defendant’'s exp&ho stated that he probably would have
investigated the light as a potaitsource for the fire. Also, Dafdants note that Lewis said that
he “probably would have” taken the light. (Levidep., DN 71-3, at 41). However, in the rest of
Lewis’ statement concerning th@lit, he explained that expeftem both parties were present
when sorting through theebris and neither sidbought to collect the pacular light for more
examination._ld. Additionally, testimony from Mvloorcroft indicated thathe light in question
was not in use at the time of the fire and that his family left the power to that switch in the off
position. Defendant’s expert, Terry Beckham,aaded that if the lightvere in the off position,
then it could be ruled out as a potential sowté¢he fire. There seems be no indication that
Plaintiff's experts failed to address the lightasalternative source for the fire. Moreover, the
attic light as a potential alternative cause is nafran issue of weight, not admissibility. In re
Scrap Metal, 527 F.3d at 53.

Because Plaintiff's experts Kelly and wis meet the standards set by Daubert, the

Defendants’ motion to exclude their testimonpENIED.



B. Summary Judgment | ssues of Defect and Causation

Defendant moves for summary judgmentlmoth Plaintiff's manufacturing and design
defect claims based on the theory that Plaifdited to present expert testimony as to the fan
being the cause of the fire aetMoorcroft's residence. Specilly, Defendants argue that the
Plaintiff must establish the exact mechanism that failed in order to demonstrate proximate cause
in a products liability case. On the other haRthintiff explains tht Kentucky law does not
require such a showing of a specific mechanisreatef experts can narrow the cause of the fire
down to two or three explanatis through circumstantial evidenaed can also eliminate other
potential sources for the fire.

In a productiability case, “the question is whethiére product creates such a risk of an
accident of the general nature of the one in gueshat an ordinarily prudent company engaged
in the manufacture of such a producbuld not have put ibn the market.” Montgomery

Elevator Co. v. McCullought76 S.W.2d 776, 780 (Ky. 1984juotation omitted). In Kentucky

all productdiability actions, “regardlessf whether the case involves failure to adequately warn,
defective design or other produdtshility theories, [require prodhat] the product is defective

Leslie v. Cincinnati Sub—Zero Products, Inc., 961 S.W.2d 799, 803-04CtK@pp. 1998). In

addition, Kentucky law reques a plaintiff to provdegal causation, which is a showing that

“defendant’s conduct was ‘a substantial factobiimging about the harrfi Arch Ins. Company

v. Broan-Nutone, 509 Fed. Appx. 453, 462 (6th 2012) (quoting CertainTeed Corp. v. Dexter,

330 S.W.3d 64, 77 (Ky. 2010)). To prove legal ctiosaa plaintiff may ri on circumstantial
evidence, but in doing so, the plaintiff mustroduce “evidence that will support a reasonable
inference that the defect was the ‘probable’ cause of the accident as distinguished from a

‘possible’ cause among other possibilities; otheewibe jury vedict is basedipon speculation



or surmise.” Greene v. B.F. Goodrish Aviongstems, Inc., 409 F.3d 784, 793 (6th Cir. 2005)

(quoting_Midwestern V.W. Corp. Ringley, 503 S.W.2d 745, 747 (Ky. 1973)).

Before addressing the main issue of causafi@iendants contend that they are entitled
to a rebuttable presumption that the fan was defective pursuant to KRS § 411.310 because
the fan had been in use in the house for at &asen years. KRS § #B10(1) provides that a
product will be presumed not defective “umgbutted by a preponderance of the evidence to the
contrary” when property damage “occurred eitherarthan five (5) years after the date of sale
to the first consumer or more than either (8xng after the date of maaafure.” The parties do
not dispute that the fan had been in use for more than five. yidasefore, the fan is presumed
to not be defective. However,tjfie statutory presumptions &RS 411.310do no more than

leave the burden of proof with [Plaintiff] to prove that the [fan] was defectiBedn Edam, Inc.

v. Saunders, 324 S.W.3d 422, 432 (Ky. Ct. App. 2(q#0pting Leslie, 961 S.W.2d at 803).
Once the presumption is rebuttedaterial issues of fact exias to whether the defectiveness

caused or contributed to the plaintiff's injuri€&e_Smith v. Louis Berkman Co., 894 F.Supp.

1084, 1091 (W.D. Ky. Aug. 16, 1995). Therefore, th&ue now is whether Plaintiff's proof is
sufficient to rebut the presumption under &R 411.310. The Court will incorporate the
discussion of defect with that of causation.

Defendants’ main argument for summary judgnis that Plaintiff failed to properly
establish causation by not being able to specify the exact defect that caused the fire. For this
particular argument, Defendants primarily rely aetisions from other fisdictions. However,
the Sixth Circuit and other distticourts in Kentucky, applying Keéucky substantive law, have
addressed arguments similar te thne asserted by the Defendant$e facts and issues of law

in the present case parallel tha@sidressed by the Sixth Circuit 8iegel v. Dynamic Cooking




Systems, Inc., 501 F. App'x 397,4@th Cir. 2012). In Siegel ¢htrial court grated a directed
verdict for the defendant because the plaintiff attempted to assert multiple theories for a
manufacturing and design defect claim. Id.wdwger, on appeal, Judge Rogers, writing for the
Sixth Circuit, explained that in circumstas where a product suddenly malfunctions after
operating without incident and destroys the poédlg defective components, a plaintiff “need
not establish whether the [product] contained aufecturing defect or design defect.” Id. at
402. As to the defendant’s argument _in Siegdalt tthe plaintiff mustidentify the specific
mechanism that failed in the produthe court referred to the follang passage in disagreement:
Where an incident could result from more than one cause, plaintiff tips the
balance from possibility to probabilitgnly by ruling out other theories of
causation: [W]here an injury may as reasonably be attributed to a cause that will
excuse the defendant as to a causewvtfibsubject it to liability, no recovery can

be had.

Id. at 402-03 uoting_In re Beverly HillFire Lit., 695 F.2d 207, 21@th Cir.1982) (internal

guotation omitted)).

In this case, neither Kelly nor Lewis indicdtéhe particular mechanism that failed in the
fan. Lewis suggested that the fire in the fanldchave resulted due to either a failure in the
windings or a failure in the crim Kelly opined that fire res@tl from a manufacturing defect
located in the “crimp connection area of thenaings.” (Kelly Dep., 71t, at 38). Although
neither of Plaintiff's experts identify a specifieechanism within the fan that failed, as similarly
found in Siegel, it is sufficient Plaintiff’'s proof rules out albther possible causes of the fire
other than the fan. In fact, this Court has presly concluded that plaintiff's assertion of
multiple theories of a product defect does not sgarly prove fatal to its claim as long as the

plaintiff can eliminate other possible causesntfieky Farm Bureau Ins. Co. v. Gen. Elec. Co.,

2011 U.S. Dis. LEXIS 5574, *9-10 (W.D. Ky. Jan. P911). As to outside causes, Defendants’
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expert James Finneran identifiedg@rpotential causes ofetlire that Plaintiff's experts failed to
exclude, including the branch wiring in the attlee eve light located near the fan, and “multiple
melted conductors recovered from the attic.'ef® Reply Mem., DN 75-1, at 8). Plaintiff
contends that all of these potential sourcegehather been excluded by its experts or by the
testimony of Mr. Moorcroft.

As to the branch wiring and melted conductiorshe attic, Finnera asserted that there
are branch conductors that couldrédeen the source of the fire, but it is impossible to tell due
to the melted condition of the wiring. (FinneranpgDeDN 71-5, at 18). In addition, he suggested
that these wires might not have even been thoeaected to the fan. Id. When asked about this
branch wiring, Kelly stated that he “saw no amdies or evidence of ettrical activity in the
branch wiring and the wiring where the branching connected to theid® (Kelly Dep., 71-1,
at 39). As to the issue of melfj in the wiring, Kelly explained #t he could differentiate wires
melted in the course of the firersus wires with electrical actiy that were the result of the
fire. Id. at 39-40. Kelly opinethat “localized damage” in the windings area of the fan, as
indicated by “very distinct edge or “pock marks,” provided evahce of electrical activity in
the area. _ld. As to the bmnwiring, the Court deves that Kelly’s testimony sufficiently
eliminates it as a possible cause of the fire.

Finally, the last potential cause that Defendanticate is the eve light. The Court has
already previously discussed this particular issue within the context of excluding expert
testimony. As for the light being a possible canfsthe fire, the Court believes that based on not
only the conclusions of Kelly batiso Mr. Moorcroft's statement &s the position of the switch,

Plaintiff eliminated the light ag potential source of the fire.
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Because the Court believes that Plaintifffisiently eliminated all other causes besides
for the fan, KFB successfully created a reasonaifkrence that a defect in the fan was the
probable cause of the fire. Inidg so, Plaintiff also rebuttetthe presumption that the fan was

not defective under KRS 8 411.310.

V. CONCLUSION

Defendants Broan-Nutone addkel Motors’ Combined Motion for Summary Judgment
and Motion to Exclude Plaintiff's Expert WitnessesDENIED [DN 71]. Also, Defendants’
Motion of Oral Argument IDENIED [DN 76] and Motion for Leave o€ourt to File Its Reply

Memorandum Exceeding the 15 Page LImGRANTED [DN 74].

Joseph H. McKinlEy; Jr., Chief Judge
United States District Court

cc: counsel of record October 21, 2013
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