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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION

CIVIL ACTION NO. 1:11-CV-00100-JHM

PATRICIA ANN KEY PLAINTIFF
V.
UNITED STATESOF AMERICA DEFENDANT

M EMORANDUM OPINION AND ORDER

This matter is before the Court on a motiorthy Defendant, United States of America, for
summary judgment [DN 35]. Fully briefed, it is ripe for decision.
|. STANDARD OF REVIEW
Before the Court may gran a motior for summary judgment, it must find that there is no
genuincdispute as to any materia fact anc thaithe moving party is entitlec to judgmen as a matter
of law. Fed. R. Civ. P. 56(a). The moving party lsee initial burden of specifying the basis for
its motior ancidentifying thai portior of the recorcthardemonstrate the absenc of agenuintissue

of materia fact. Celote> Corp v. Catret, 477 U.S 317 32z (1986) Once the moving party

satisfie: this burden the non-moving party thereafte mus product specific facts demonstratin a

genuine issue of fact for triaAnderson v. Liberty Lobby, In, 477 U.S. 242, 247-48 (1986).

Althougt the Courtmus review the evidenciin the light mos favorabl¢to the non-moving
party the non-movin¢party mus dc more thar merelyshowtharthereis some “metaphysice doubt

astothe materiafacts.” Matsushit Elec Indus Co..Ltd. v. Zenitr RadicCorp,475U.S 574 586

(1986) Instead, the Federal Rules of Civil Procedure require the non-moving party to present
specific facts showing that a genuini factua issue exists by “citing to particula parts of materials

in the record’ or by “showing thai the material: citec dc not establisl the absenc . . . of a genuine

Dockets.Justia.com


http://dockets.justia.com/docket/kentucky/kywdce/1:2011cv00100/77826/
http://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/1:2011cv00100/77826/42/
http://dockets.justia.com/

dispute[.]’ Fed. R. Civ. P. 56(c)(1). “The mere exmste of a scintilla of eviehce in support of the
[non-movin¢ party’s] positior will be insufficient; there mus be evidenct on which the jury could
reasonabl find for the [non-movin¢ party].” Anderso;, 477U.S al252 Itis against this standard
the Court reviews the following facts.
I1. BACKGROUND

On December 10, 2008, Plaintiff Patricia Kepntered the Cave City Post Office at
approximately 12:15 p.m. (Complaet | 9.) Plaintiff has a postfice box at the location and for
years it has been her usual custom to make a daily weekday trip to the facility. (Patricia Key Dep
at 30-31.) On her previous visits to the paffice, she has noticed, but has never had a problem
with, the floor mat that sits just inside the dway of the post office. Upon entering the premises
on December 10, Plaintiff alleges that she trippeet a folded rug and fell to the ground suffering
severe physical injuries, including left proxinmaimerus fracture and loss of use and enjoyment of
her left arm which required extensive surgery phygsical therapy. (Complaint at § 10.) Plaintiff
testified that when she entered the post office that day, she did not see whether the rug was folded
or flat on the floor. (Key Dep. d0-41.) According to Plaintif§he tripped and fell, the only thing
on the floor was the rug, and when she landedistught she looked back and saw the rug rolled.
(Id. at 41-42.) Postmaster Eddie Joe Newbernyfiess that he observed the condition of the mat
after Plaintiff had fallen. According to Newbertyt,was just rolled up, rolled over, like where she
had come in the door, hung her toe in it, and pulled it up.” (Eddie Newberry Dep. at 42.)

The Cave City Post Office does not own the mat in question. The United States Postal
Service has a national contract with the Cintagp@ation (“Cintas”) which provides a mat to the

Cave City Post Office on a biweekbhasis. Pursuant to the contract between Cintas and the United



States Post Office, Cintas was requiredstgply items, including mats, that conform to
Occupational Safety and Health Standards. Eeestbns concerning the brand and make of the mat
were made by Cintas in conformity with Cintastract. The record reftts that Cintas delivered
the subject mat on December 5, 2012, five days before Plaintiff’s fall, and placed the mat.

As a result of her injuries, Plaintiff filed this premises liability claim against the Defendant
pursuant to the Federal Tort Claims Act (“FTCABlaintiff asserts that the Defendant negligently
maintained the Cave City Post Office causing BHaintiff substantiainjuries. Defendant now
moves for summary judgment arguing that (1) the Court lacks subject matter jurisdiction over
Plaintiff's claims regarding the structural deéiocies of the subject mat, (2) Plaintiff has no
evidence of a “folded up” mat prior to her fahd (3) any trip hazard alleged was open and obvious.
The Court considers these arguments in turn.

[11. DISCUSSION

A. Negligence: Structural Deficiencies of the M at

Defendar argue that the Court lacks subject matjarisdiction over Plaintiff's claims
regarding the structural deficiencies of the subject floor mat supplied by Cintas, an independent
contractor The record reflects that the United Statastiacted with Cintas to provide mats for the
pos office. Under the FTCA, the United States waiwsdsovereign immuty for the negligent
acts of governmer employee acting within the scopt of their employmen 28 U.S.C. § 1346(b).

Independer contractor are notgovernmer employees 28 U.S.C. 8267 .Ayonv. Northeas Ohio

Correctione Cente, 47& Fed Appx.999 100((6th Cir.June22,2012) Thus, the Defendant argues

thaithe Unitec State is not liable for any negligenc attributecto Cintas the contractoti rathe than

ar employer of the Unitec State Pos Office. Plaintiff failed to address this argument in response



to the motior for summar judgment Based upon the case law cited by Defendant, the Court finds
thatany claimfor negligenc relatecto the structura deficiency of the matin questiorcanno bethe
basi: of liability unde the FTCA, anc therefore summar judgmen is prope as it relate: to this
claim.

B. PremisesLiability

Toholdadefendar liablefor negligenc under Kentucky law, the plaintiff must demonstrate
thal the defendar owec the plaintiff a duty, that the defendar breache thai duty, thai this breach

cause ar injury to the plaintiff, and that the plaintiff suffered damag:_Pathways Inc. v.

Hammon, 115 S.W.3c 85,88 (Ky. 2003) As a general rule, an ovr or possessor of land has a
duty to protec ar invitee from physica injuries cause by dangerou condition: on the prcperty,
whethe knowr or unknowr to the invitee. Se¢ Restatemel (Second of Torts 8 34Z (1965).
Plaintiff asserts that Defendant owed h duty as ar invitee on Defendant’ property.Se¢ Horne

v. Precision Cars of Lexington, I, 170 S.W.3d 364, 367 (Ky. 2005). Defendant argues that

summar judgmen is appropriat onthe premise liability claimbecaus the Plaintiff has failed to
put forth any evidence regarding the dangerous condition of the mat prior to the fall and because
there are nc genuinc dispute of materia fact regarding¢whethe the “trip hazzard” was open and

obviousunde Kentucky RiverMedica Cente v. Mcintost, 31€S.W.3¢38E (Ky. 2010) The Court

considers these arguments in turn.
1. Causation
Undei Kentucky law, Plaintiff has the burder of proving thata dangerou conditior existed
onthe premise thai cause helinjury before the burder shifts to the Unitec State to establis| that

it exercsed reasonable carMartin v. Mekanhar Corp, 11% S.W.3c 95, 98 (2003) Brownc v.




Wal-Mari Store: East Ltd. Partnershi, 2012 WL 777267 (W.D. Ky. Marcl 7,2012) The Plaintiff

provide: nc evidenc: as to the condition of the mat prior ther fall. In fact, the Plaintiff testified
thai she did not know the conditior of the mat before shefell. (Key Dep. at 40-42.) Plaintiff stated
that the “[o]nly thing know is wher | landed on the floor | think | looked back and | saw the rug
anc it was rolled.” (Id. at 40-41. After being questioned further by defense counsel, Plaintiff
testifiec tha “l justtrippec. . .. [tlhere was somethin(there thai trippec me . . . Evidently it was
therug. That was the only thing that was on the floold. ai42.) Plaintiff relies on her deposition
testimon' anc the conditior of the rug aftel hei fall to suppor heli claim thai the rug was “folded”

prior to heifall anc presente ar unreasonab dangerou condition At most, the evidence reflects
thai Plaintiff believe: that aftel she tripped the mai was rolled. Given the current record, thise

a possibility that hei fall was cause by a foldec mat But the evidence ofausation is at best

speculative.See Paynev U.S Posta Service, 2012 WL 173951 *4-5 (W.D. Ky. Jan 16, 2013);

Brownc, 201z WL 777267 *5. Notwithstanding, even if the Cdwrere to find a genuine dispute
of materia faciexistsconcerninithe conditior of the maiaithe time of Plaintiff’'s entryinto the post
office, the Court finds that summary judgment is still appropriate.

2. Open and Obvious

In Kentucky River Medical Center v.McIntosBi19 S.W.3d 385 (Ky. 2010), the Kentucky

Supreme Court modified the open and obvious doctrine of premises liabilitgt 389-90. The

case arose when a paramedic tripped over an unmarked curb located between an ambulance dock
and a hospital’'s emergency room doors, suffesifrgctured hip and sprained wrist. &t387-90.

At the time of the fallthe paramedic was not focused on the curb. Instead, she was helping

transport a critically-ill patient into the hospital’'s emergency room. Id.



The hospital moved for summary judgment, arguing that the open and obvious doctrine
barred the paramedic’s recovery. Mcinta3h9 S.W.3d at 388. Its moti was denied by the trial
court. On appeal, the denial was affirmad the Kentucky Supreme Court granted discretionary
review. 1d. In its decision, the Kentucky Supreme Qaffirmed the lower courts’ ruling. It
387. In so doing, it adopted the modern trend on pesiability as expressed in the Restatement
(Second) of Torts 8§ 343A(1) (1965). kt 389-90. The Kentucky Supreme Court explained its
newly-adopted position as follows:

A possessor of land is not liable to hisitees for physical harm caused to them by

any activity or condition on the land whose danger is known or obvious to them,

unless the possessor should anticipate the harm despite such knowledge or

obviousness.

Id. at 389 (citation omitted). The Supreme Court then elaborated by stating that there are cases
where a land possessor “can and should anticipate that the dangerous condition will cause physical
harm to the invitee notwithstamj its known or obvious danger.”_ItiSuch reason to expect harm

to the visitor from known or obvious dangers mageifor example, where the possessor has reason

to expect that the invitee’s attention may berdited, so that he will not discover what is obvious,

or will forget what he has discovered,fail to protect himself against it.”_Ict 389-390 (citing
Restatement (Second) of Torts 8 343A(1)(1965)(&nt.“Such reason may also arise where the
possessor has reason to expect that theemwifill proceed to encounter the known or obvious
danger because to a reasonable man in his poigaadvantages of doing so would outweigh the
apparent risk.”_Id.Accordingly, under the holding of Mcintastihe Court must engage in a two

part analysis. First, the Court must deteemirhether the condition on the premises was a known

or obvious condition. Second, if there is a known or obvious condition, the Court must then

determine whether the injury was nonetheless foreseeable.



a. Known or Obvious Condition

To begin this analysis, the Court must determine whether the condition of the floor mat at
the entrance to the Cave City Post Officesvk@aown or obvious to a reasonable person in the
position of the Plaintiff. Plaintiff argues thsihce the weather was clesrd no precipitation had
fallen for more than seven hours prior to the inetda person could not eggt a weather rug to be
present at the entry way of the post office dhds, the mat was not obvious. The term “obvious”
has been defined to mean “that both the ¢or and the risk are apparent to and would be
recognized by a reasonable man in the positiothefvisitor exercising ordinary perception,

intelligence and judgment.”” Lucas v. Gatew@ommunity Services Organization, 15843 S.W.3d

341, 345 (Ky. App. 2011)(quoting Bonn v. Sears, Roebuck & @40 S.W.2d 526, 529 (Ky.

1969)). Plaintiff has failed to present any affitima evidence raising a genuine dispute of material

fact regarding the open and obvious nature @htlat in question. Viewing the obviousness of the
condition of the mat from the position of the Rl#f, the Plaintiff admitted in her deposition
testimony that she was familiar with the premisesh earlier visits, including the entryway and the

mat, that nothing was blocking her vision of the avhare she fell, that the fall occurred in daylight

and good weather, and that had she been looking down to see where she was stepping she would not
have fallen. Additionally, the record reflects thatrieg at issue is an all-weather mat. Clearly, the
condition and the risk of the mat would haweb apparent to and would be recognized by a
reasonable person in the position of Plaintifeising ordinary perception, intelligence, and

judgment. _Id. See als@entley v. Bentley2012 WL 5308472, *5 (Ky. App. 2012).

b. Foreseeable

Having concluded that the condition of the mat was obvious, the Court must now determine



whether the injury was nonetheless foreseeadlite Kentucky Supreme Courtin Mcintaddtailed

three circumstances where injuries are foreseeable—and thus where land possessors owe a duty to
invitees despite the obviousness of a conditionatl893. First, a land possessor owes a duty when

it is foreseeable that an invitee may be distracted from the danger. For example, the hospital owed
the paramedic a duty in McIntosince it was foreseeable that the paramedic would be focused on
critically-ill patients and distracted from the curb when approaching the emergency room’s doors.
Id. (citing Restatement (Second) of Torts 8§ 343A.dr(lL965)). Second, a land possessor owes a
duty when it is foreseeable that an inviteeyniarget the danger previously discovered. The
evidence in McIntoshfor example, showed that the emerggeroom entranceas different from

other entrances in the region, and the high-strassenaf the paramedic’s job could have caused

her to forget that the particular entrance was differentatl@94. Third, a land possessor owes a
duty when it is foreseeable that an inviay choose to encounter the danger because the
advantages of doing so outweigh the appiatieks. For example, in Mcintostihe benefits of the
paramedic rushing to the door at the risk of figlloutweighed the costs of her failing to do so (i.e.

the patient’s condition worsening). Id.

The Court of Appeals interpretation ofefe factors in_Lucas v. Gateway Community

Services Organization, Inis.likewise instructive. In Lucaan invitee brought suit after she tripped

when moving from a parking lot’s blacktoppedrtion to its graveled area. 343 S.W.3d 341, 342
(Ky. App. 2011). The plaintiff in Lucaslaimed to have been diatted because she was looking

for her car when she tripped and fell on the graBsspite this argument, the Kentucky Court of

Appeals granted summary judgment, finding that:

Unlike the plaintiff in_McintoshLucas was not distracted by some outside force,
such as rushing an ill patient into the hospital. As Gateway and Stacey point out,

8



Lucas was not acting under time-sensitive or stressful circumstances. Rather, she
was following her friend into the parking lot that she admitted she was familiar with
and that she admitted to using caution to walk on when she visited the premises.

Id. at 346. See alddoore v. St. Joseph Health System, |2012 WL 1886660, *4 (Ky. App. May

25, 2012).

In the present case, Plaintiff claims that evicke exists that could lead a reasonable jury to
conclude that she was distracted by outside fothasshe may have forgotten a danger previously
discovered, or that she chose to encounted#mger because the benefit outweighed the risk.
Specifically, in response to the motion for sumnjadgment, Plaintiff contends that a jury could
believe that she was distracted because shlazen the door to enter the post office or because
she was looking out for other customers whghibe exiting the building, that she might have
forgotten about the mat’s location, or that shghhhave chosen to encounter the danger because
the advantages outweigh the apparent riskswveder, her claims are not supported by the record.

As in Lucas there is no evidence that Plaintiff was distracted from her “duty to act
reasonably to ensure her own safety, heightenéebiamiliarity with the location and the . . . open

and obvious nature of the danger.” McInto3h9 S.W.3d at 395. See alfentley v. Bentley

2012 WL 5308472, *6 (Ky. App. 2012); Lucast3 S.W.3d at 346; Smith v. Grybk S.W.3d —,

2012 WL 2160192, *10 (Ky. App. June 15, 2012); Shrelt. Kentucky Easter Seals Soc., J2011

WL 2496182, *3 (Ky. App. 2011). The record reflectattPlaintiff was very familiar with the
entrance to the post office and the location of thie ®he visited the post office approximately five
days a week. Moreover, theresvaothing blocking her view of ddoorway or the mat in question,
and she openly admitted that she could have @aagnlleged problem with the mat had she looked

down at it when she entered the facility. Unlike the plaintiff_in McIntdaintiff was not



distracted by some outside force, such as rushinbgatient into the hospita Neither is there any

evidence that her view was obstructed or that she was under some time-sensitive or stressful

circumstances. In fact, it is usgiuted that Plaintiff was not carrying any large packages, did not
encounter other customers upon entering the facditd was not hampered by the weather. (Key
Dep. at 31-40.) She simply failed to exer@seinary care for her own safety. Bentlé@12 WL
5308472, *6;_Lucas343 S.W.3d at 346; SmitB012 WL 2160192, *10. Further, Plaintiff presents
no evidence from which a reasonable jury coodthclude that she forgot about the danger
previously encountered or that she chosertoounter the danger. Based upon the foregoing
analysis, the Court concludes that summary fuelgt is proper on Plaintiff's premises liability
claim.
I'V. CONCLUSION

For the reasons set forth above | SHEREBY ORDERED that the Defendant’s Motion

for Summary Judgment [DN 35] GRANTED. A Judgment will be entered consistent with this

Opinion.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

cc: counsel of record
April 2, 2013
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