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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CASE NO. 1:11-CV-157
JOHN MADISON PLAINTIFF
V.

NATIONWIDE MUTUAL
INSURANCE COMPANY DEFENDANT

MEMORANDUM OPINION

This matter comes before the Court on Befendant’s motion for summary judgment.
(Def.’s Mot., Docket Number (“DN”) 39.) Thelaintiff responded. (Pl.’s Resp., DN 43.) The
Defendant replied. (Def.’s Reply, DN 44.) Futlsiefed, the matter is ripe for adjudication. For
the following reasons, the Defendant’'s motioGRANTED.

l.

In this action, Plaintiff dhn Madison (“Madison”) allegethat Defendant Nationwide
Mutual Insurance Company (“Nationwide”) actedbad faith and violated Kentucky’s Unfair
Claim Settlement Practices Act (“UCSPA”), KR8 304.12-230, when resolving an underlying
claim for uninsured motorist (M”) insurance benefits. Uponview of the reord, the Court
finds that Madison has not put forth evidence sigfitto warrant an award of punitive damages.
Accordingly, his bad faith claim fails as a matéidaw, and Nationwide is entitled to summary
judgment.

.

In 2009, Madison had the misfortune of beingolved in two automobile accidents. In

the first accident (the “March accident”), Madn suffered neck and back injuries and made

claims against Cincinnati Insurance Company, thiéetmsor’s insurer, for medical expenses, lost

Dockets.Justia.com


http://dockets.justia.com/docket/kentucky/kywdce/1:2011cv00157/79012/
http://docs.justia.com/cases/federal/district-courts/kentucky/kywdce/1:2011cv00157/79012/46/
http://dockets.justia.com/

wages, pain and suffering, and future medicaeases. Madison ultimayesettled those claims
without litigation for $8,000. In the second accident (the “August accident”), Madison suffered
similar injuries and made similar claims. Ttoetfeasor responsiblor the August accident,
Berri Humphrey (“Humphrey”), wa uninsured, and Madison sougbtrecover the benefits of
the UM policy he purchased from Nationwide.

On December 17, 2009, Kurt Maier, the ategrmepresenting Masion in both accidents,
sent Nationwide a letter detaif Madison’s claims arising frothe August accident. This was
not a demand letter but merely pided estimates of Madison’s losseOf particuhr note, Maier
estimated that Madison, who isipgommissions from insurang®licy sales, earned an income
of $21,466.59 per month and lost twmnths of wages because of the August accident. This lost
wage estimate contrasts with an earlier esemMadison gave following the March accident.
Four months prior, in an August 28, 2009 lette Cincinnati Insunace Company, Madison
estimated his income to be $6,000 per month ppraimately two and halimes less than the
estimate given to Nationwide.

Subsequent to receiving the DecembelO®detter, Nationwide offered to settle
Madison’s claims for $2,000. Madison rejectedttbffer, and, instead of countering with his
own, he filed a state court case against Hueypknd Nationwide on March 4, 2010. When the
claim proceeded to litigation, it was assignedNadionwide Litigation Specialist Daniel Todaro
(“Todaro”), who initially estimated that thease had a settlemerdlue between $10,309.45 and
$14,309.45. He subsequently contacted attorneyrMaidiscuss settlement, but because of the
large lost wage claim, no offer was maded @he parties agreed twnduct discovery and
attempt to resolve the case once discovery was completed.

In course of discovery, Madison wasaexned by physicians for each side. Dr.



Christopher Taleghani, Madisan’'treating physician, acknowleabehat it was difficult to
differentiate between Madison’s injuries cadi®y the March and August accidents but believed
that 25 percent of his neck pain and 100 pdroérhis back pain were caused by the August
accident. On the other hand, Dr. Dennis O’Ke&fep was retained by Nationwide to review
Madison’s medical records, cdaded that Madison did not suffany significant or permanent
injuries as a result of the August accident.

On May 6, 2011, Madison supplemented his answers and responses to Nationwide’s
interrogatories. The supplemental answers aariMadison’s claims ancevealed that he was
seeking $16,960.86 for medical expenses, $90i00€ture medical expenses, $37,566.55 for
lost wages, $100,000 for future impaired wages] $250,000 for pain and suffering. Prior to
the supplemental responses, hfter discovery was completedationwide made a settlement
offer of $10,000 on April 27, 2011. On May 3, 2011,déan rejected that offer and countered
with his first demand of $95,000. On Mady/, 2011, after Nationwide had received the
supplemental disclosures, the company incredseskttliement offer t$20,000. The next day,
on May 18, 2011, Madison again refied the offer but in the pcess reduced his counter to
$80,000. On May 20, 2011, Nationwide raisedifer to $25,000. On May 24, 2011, several
exchanges occurred. First, Madison rejectbd outstanding offer and did not counter.
Nationwide then increased to $35,000 but stated that this was its last best offer. Madison
rejected and made a final demand for $75,000.

Madison’s case against Hphrey and Nationwide proceedgamtrial on May 26, 2011.

In reviewing the case prior to trial, Todaassessed Humphrey with 100 percent fault for the
accident. Despite this, Nationwide asserted finmative defense of comparative fault and, in

response to Madison’s request gamissions, denied that Humpkirwas solely responsible for



the accident. Therefore, liabilitwas an issue at trial. Aftéwo days of proof, the case was
given to the jury, which found Humphrey tee 100 percent at fault and awarded Madison
$50,000. This was $15,000 more than Nationwitfered before trial and $25,000 less than
Madison demanded. The award was apportioae follows: $10,000 for pain and suffering,
$25,000 for future medical expenses, $7,000 for lost wages, and $8,000 for permanent
impairment of Madison’s power to earn money in the futute. addition to damages, the state
court ordered Nationwide to pay Madison’s caatdl attorneys’ fees for requiring him to prove
liability.?

On June 1, 2011, the trial court entenedgment against Nationwedn accordance with
the jury’s verdict. Thereaften dispute arose between thetigs concerning how the judgment
would be paid. First, both parties agretbat $3,085 should be deducted from the $7,000
awarded for lost wages because Madison hezhdy received that amount from his personal
injury protection (“PIP”) benefs. Second, the parties disagreedto whether the remaining
amount of the judgment should be paid solely from Madison’s UM benefits or whether some
portion could be satisfied from an additionarsonal injury protection (“APIP”) policy he
purchased from Nationwide. The pestnever resolved this disptteUltimately, on July 22,
2011, Nationwide issued two checksMadison in satisfaction of éhjudgment. The first check

was for $21,084.53, and was noted as having beerfrpaidthe APIP policy. The second check

! No award was made for Madison’s pastdical expenses because those waig from Madisors personal injury
protection (“PIP") coverage.

2 Under Kentucky's Rules of Civil Procedure, “[i]f a party fails to admit . . . the truth of angmastrequested . . .
and if the party requesting the admissitrereafter proves . . . the truth of the matter, he may apply to the court for
an order requiring the other party to pay him the reasonable expenses incurred in making that proiof incl
reasonable attorney’s fees.” Ky. Biv. P. 37.03. Therefore, when Nationwide denied that Humphrey was solely
responsible for the accident, and Msamh proved thereafter that she waéadison applied for and received
attorneys’ fees and expenses under Rule 37.03.

% Both parties cited t&tate Farm Mut. Auto. Ins. v. Fletch&58 S.W.2d 41 (1979), in support of their argument
concerning payment of the judgment. the present case, they imain that their individual positions are correct
but admit that whether a judgment can be apportioned between UM coverage and remaining PIP soaarage i
unresolved issued in Kentucky law.
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was for the remaining $25,080.19, and was fraich Madison’s UM coverage.

Based on the foregoing factsdatinose further detailed belp Madison fila this second
action against Nationwide. He alleges that tbmpany violated Kentucky’s UCSPA and acted
in bad faith when attempting to reach a setdetrof Madison’s UM claim. Nationwide argues
that summary judgment is appropriate becallison has not spprted his claim with
evidence sufficient to support an advaf punitive damages.

[1.

Summary judgment is appropieawhere “the movant shewhat there is no genuine
dispute as to any material famtd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). In determining whether summadgment is appropriate, a court must resolve
all ambiguities and draw all reasonalitderences against the moving partgee Matsushita
Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986).

“[N]ot every issue of fact or conflicting farence presents a genaiissue of material
fact.” Street v. J. C. Bradford & C0886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presemjady question as to each element in the case.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The ptdf must present more than a mere
scintilla of evidence in support of his positione thlaintiff must present evidence on which the
trier of fact could reasonably find for the plaintifSee id.(citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986)). Thaintiff may accomplish this b\citing to particular parts
of materials in the record” or by “showing that tmaterials cited do not establish the absence
... of a genuine dispute . . . .” Fed. R. Gv.56(c)(1). Mere speculation will not suffice to
defeat a motion for summajudgment; “the mere existence afcolorable factual dispute will

not defeat a properly supportetbtion for summary judgmentA genuine dispute between the



parties on an issue of material fact must texts render summary judgent inappropriate.”
Monette v. Elec. Data Sys. Car@0 F.3d 1173, 1177 16 Cir. 1996),abrogated on other
grounds by Lewis v. Humbolt Acquisition Corp., Ji681 F.3d 312 (6th Cir. 2012).

Finally, while the substantive law of Kentuclsyapplicable to this case pursuanttoe
Railroad v. Tompkins304 U.S. 64 (1938), a federal couwitting in diversity applies the
standards of Federal Rule of Civil Procedbie not “Kentucky’s summary judgment standard as
expressed ibteelvest, Inc. v. Scansteel Serv. Ctr., B@7 S.W.2d 476 (Ky. 1991).Gafford v.

Gen. Elec. C0.997 F.2d 150, 165 (6th Cir. 199@&brogated on other groundsHiertz Corp. v.
Friend, 130 S. Ct. 1181 (2010)).
V.

Generally, Kentucky’s UCSPA, KRS 304.12-230, “is intended ‘to protect the public
from unfair trade practices andatrd’ and ‘imposes what is gaaély known as the duty of good
faith and fair dealing owed by an insurer to an insure®Helps v. State Farm Mut. Auto. Ins.
Co, 680 F.3d 725, 731 (6th Cir. 2012) (internal citations omitted) (qu@itate Farm Mut.

Auto. Ins. Co. v. Reeder63 S.W.2d 116, 118 (Ky. 198&notts v. Zurich Ins. Cp197 S.W.3d

512, 515 (Ky. 2006)). An insurer’s violation of the UCSPA creates a cause of action both for the
insured as well as for those who have claims against the insureds, and the same standard applies
in both types of casesld. (citing Motorists Mut. Ins. Co. v. Glas996 S.W.2d 437, 454 (Ky.

1999)); see alsdavidson v. Am. Freightways, In@5 S.W.3d 94, 100 (Ky. 2000) (stating that

there is one test for bad faith in Kentucky, which applies equally to bad faith claims brought by
first- or third-parties).

In order to state a claim under the UCSRAplaintiff “must neet a high threshold

standard that requires evidence of ‘intentional misconduatakiass disregard of the rights of



an insured or a claimant’ by the insurancenpany that would support an award of punitive
damages.”Phelps 680 F.3d at 73{guotingWittmer v. JonesB64 S.W. 2d 864, 890 (Ky. 1993));
see alsdJnited Servs. Auto. Ass’'n v. Buli83 S.W.3d 181, 186 (Ky. Ct. App. 2003) (describing
the requisite threshold as “high indeed”). eTlentucky Supreme Court specifically describes
the standard as that of “outrageous” conduct by the insWgtmer, 864 S.W.2d at 890. Stated
differently, a plaintiff must show “proof of bad faith . sufficient for the jury to conclude that
there was ‘conduct that isutrageous because of théefendant's evil motiver his reckless
indifferenceto [her] rights . . . . This means there must be sufficient evidengaeoftional
misconduct or reckless disregardtbe rights of an insured or a claimant to warrant submitting
the right to award punitive damages to the jurgult, 183 S.W.3d at 186 if@phasis in original)
(quotingWittmer, 864 S.W.2d at 890). As the Kenky Court of Appeals stated Bult:

Evidence must demonstrate that iasurer has engaged in outrageous

conduct toward its insured. Furthermpthe conduct must be driven by

evil motives or by an indifference tts insureds’ rights. Absent such

evidence of egregious behavior, the @aim predicated on bad faith may

not proceed to a jury. Evidence of mere negligence or failure to pay a

claim in timely fashion will not suffice to support a claim for bad faith.

Inadvertence, sloppiness, or tardineds not suffice; instead, the element

of malice or flagrant measance must be shown.
Id. Once a plaintiff has met this initial showirgiie must establish three elements to maintain a

claim of bad faith:

(1) the insurer must be obligated pay the claim under the terms of the
policy; (2) the insurer must lack easonable basis in law or fact for
denying the claim; and (3) it must Bhown that the insurer either knew
there was no reasonable basis for degyhe claim or acted with reckless
disregard for whether sh a basis existed.

Wittmer, 864 S.W.2d at 89@&ccordPhelps 680 F.3d at 731Glass 996 S.W.2d at 452.
V.

Madison alleges that Nationwide’s bad faithevidenced by two broad categories of
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conduct. First, relying on ¢éhSixth Circuits decision inPhelps Madison identifies several
instances of “settlement conduct” that wesepposedly undertaken ibad faith. Second,
Madison points to Nationwide’s “post-judgmemincluct” related to the payment of the judgment
as evidence of bad faith. The@@t considers both categories.

a.

In Phelps the Sixth Circuit highlightedive categories of settlemeconduct sufficient to
raise a genuine factual dispute and thus, ymably, to satisfy the high Kentucky threshold
standard. First, the insurer in that case made a “lowball” offer at the low end of both its own
evaluation of the claim and the claimant’s documented costs, which failed to reasonably account
for either the claimant’s pain amglffering or future wage lossPhelps 680 F.3d at 733.
Second, the court found “general evidence ofyldactics” and “questionable delays” in
processing the claim, which raised triable isspfewhether the insurer %hibited bad faith i[n]
the extensive delay of nearly three yeark!’ at 733-34. Third, the inser refused to disclose
its policy limits. 1d. at 734. Fourth, the court found “some evidence of troubling claims-
handling practices by [the insurer] both in th&se and in general,” which included switching
adjusters without explanation, habitually making lowball offers, refusing to increase offers
without additional documentation, and failing tcclude facts in its claims file that would
support a jury verdict in the claimant’s favdd. at 735. And fifth, the court took issue with the
district court’s failure to consat the claimant’s two expert wigsses, whose opinions “raise[d] a
genuine dispute as to [the insurer’s] compliance with the UCSRA.”In this action, Madison
claims that evidence of bad faith exists untle first, second, fourth, and fifth categories

identified inPhelps. The Court disagrees.



1

First, Madison asserts that several clalmsadling practices by Nationwide raise the
specter of bad faith. In parti@rl Madison alleges that Todagmbred the lost wage calculations
conducted by Nationwide’s PIP investigator, hdikad settlement authay that was unrelated
to the value of the case, and disregarded thetian placed on the case the attorney retained
to represented Nationwide.

i

Shortly after the August accident Madisond®aa claim for lost wages under the APIP
policy he purchased from Nationwide. BedRlack was assigned by Nationwide to handle that
claim. Based on her investigan, she calculateadison’s monthly income to be $3,947.13.
During her deposition, she discovered that bkalculations contained an error, which, if
corrected, would have increased Madison’s mgnthtome to the weekly limits of the APIP
policy. Her lost wage calculations were sent to the pre-litigation UM adjuster, Charlie Stevens,
once Nationwide was notified that Madison intended to pursue a UM claim. Stevens’ UM file
was transferred Daniel Todaro when the claintpealed to litigation. Therefore, it is undisputed
that Todaro possessed Clack’s APIP lost-wageutaion when evaluating Madison’s UM claim.
Todaro admitted in his deposition that he did review or consider Clack’s calculations when
evaluating Madison’s lost wage claim for the gmses of UM coverage. According to Todaro,
he did not do so because PIRIdsM lost wage calculations are evaluated differently. Todaro
used Madison’s income tax rems to value the wage loss&it,732 per month. Madison claims
that Nationwide acted in bad faith when Toddid not consider the lost wage claim calculated
by Clack.

Madison’s argument misses the mark becaugmdres the complicatethture of his lost



wage claim. At least five different wage cdétions appear in the record. After the March
accident, Madison estimated his income to be $6,000 a month. After the August accident he
claimed it was $21,466.59 per month. In another document submitted to Nationwide, he listed
his monthly income at $7,500. When calcuigtihis lost wages for PIP purposes, Clack
estimated his income to be around $4,000 a mornithdaro used Madison’s tax returns to
estimate his income to be approximately $1,700menth. Finally, Madison conceded in his
response brief that “his income varies and cammoee difficult to determine than the typical
hourly or salaried employee.” (Pl.’s Resp., D8| . 8.) Under Kentucky law, “a tort claim for
bad faith refusal to pay must first be testedd&termine whether the insurer’s refusal to pay
involved a claim which was fdyr debatable as to eithéine law or the facts.”"Empire Fire &
Marine Ins. Co. v. Simpsonville Wrecker Service,, 1880 S.W.2d 886, 890 (Ky. Ct. App. 1994).
Where the claim is fairly debatable, and the insurer fairly debates it, the insured cannot maintain
a bad faith claim.ld.; Farmland Mut. Ins. Co. v. JohnsoB6 S.W.3d 368, 375-76 (Ky. 2000). It
is clear that Madison’s lost wage claim was rifadatable” given the numerous factual disputes
surrounding it. Furthermer the Court finds that Nationwidkebated the claim fairly during the
discovery and settlement pr@se Although Todaro did notonsider Clack’s evaluation, the
Court simply cannot find that his action werebid faith or were outgeous when he conducted
his own evaluation in light ofhe various income levels e@h discovered by Nationwide or
asserted by Madison during the coun$¢he UM action.
i

Next, Madison argues that Naiwide acted in bad faith Himiting Todaro’s settlement

authority. In his deposition, Todaro testifiecttihe maximum amount he was authorized to

offer in settlement of any case, not just Mauli's, was $35,000. Thauthority was fixed and
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had not increased in the severargethat he handled litigationasins for Nationwide. Madison
argues that a predetermined Isetient authority evidences bddith because it shows that
Nationwide’s settlement offers were unrelatedthie facts of the undgtihg case. Madison’s
argument is unconvincing for at least two reasons.

First, it suffers from an evidentiary defic®n Todaro’s deposition testimony is that the
$35,000 settlement offer made by Nationwide reduftem a conference between Todaro, his
managers, and a Nationwide staff attorney, antl an arbitrary reliance on an established
settlement authority. In the conference, teealuated Madison’s casend decided to try and
resolve it for $35,000 even though thactual valuation of Madisosi'’claims was less than that
amount. Accordingly, Madison fails to presenyavidence that the fixed settlement authority
limited or otherwise influenced Manwide’s attempts to settle the case. Their offer was based
on an evaluation of the case, not an arbitraryaraplaims. The Court perceives no bad faith or
outrageous conduct by Nationwide in offering $35,808ettle the UM claims even though that
amount corresponded to Todaro’s fixed settlement amount.

Second, Madison’s argument suffers from galedeficiency. Madion broadly asserts
that a jury could infer Nationwals bad faith based on the fixedttlement authority. Despite
this broad assertion, Madison has not supportedatgument with citations to cases or other
authority that stands for that proposition. Attssupporting authority, the Court finds no bad
faith in Nationwide’s actions.

iii.

Madison also alleges that tianwide acted in bad faith bause Todaro disregarded the

case valuation performed by Brent Brennensttii#, attorney representing Nationwide in the

UM case. In a pretrial reposent to Nationwide, Brennenstubstimated that Madison’s pain
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and suffering alone was valued at $50,000. Badiclaims that Todaro did not consider
Brennenstuhl’s evaluation when pegmg settlement offers in the case. This is not borne out by
the record, and the ultimate jpfry award of award 0$50,000, of which only $10,000 was for
pain and suffering, evidences thattidawide did not acin bad faith.

In his deposition, Todaro acknowledged recwj Brennenstuhl's pain and suffering
estimate. Contrary to Madis@nassertions, however, Todaral diot disregard the evaluation.
Rather, he testified that he may have considdrdalut did not take it whole-cloth, because he
conducts his own valuation of cases based om&drmation in the claim file. Furthermore,
Brennenstuhl commented in his deposition that the pain and suffering estimate was his “best
guesstimate” based on the information Nationvhde at the time of theeport. In the same
report it was noted that Dr. O’Keefe was revimgvMadison’s medical records but had not given
his ultimate opinion that Madison suffered no mgs in the August accident. Accordingly, it
was far less than outrageous for Todaro to dist@rennenstuhl’s pain and suffering valuation
later in the litigation process when discoverysweampleted and Dr. O’Keefe’s opinion had been
received. No indicia of bad faith arise from Todaro’s conduct in this regard.

2.

Second, Madison argues that bad faith is eppicdbecause Nationwide’s initial settlement
offer was a “lowball” amount andecause the final settlemenfasfwas substantially less than
that ultimately recovered. Madison’s positions are unsubstantiated on both points.

As detailed above, when Todaro was assigndtidaase, he placed an initial settlement
value of between $10,309.45 and $14,309.45 on the cl®dore than a year later, and shortly
before discovery was completed, Nationwimféered to settle the case for $10,000. Madison

claims that this represented a “lowball” affendertaken in bad faith. Madison’s argument
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ignores two key matters, however. First, Teddestified that his settlement valuation
($10,309.45-$14,309.45) was not the same as his evalugtiMadison’s actual damages. In
fact, he concluded that Madison suffered $8,00@dtual damages, but that it would take an
amount near his estimated settlemeaiue to resolve thease. Accordingly, the initial offer of
$10,000 was 25 percent higher than actual vabga placed on Madison’s damages and was
not a “lowball” offer’ Second, Madison supports his lowhaffler argument with reference to
the $8,500 in past medical expenses and $3,800 iwégsts he incurred dug the year prior to
the initial settlement offer. The past medicgbexses were paid out of Madison’s PIP coverage
prior to Nationwide’s offer to settle the UM andedherefore irrelevant to settlement of the UM
claim. Madison’s reliance on damages paid ouhefseparate PIP policy is unavailing to prove
a lowball offer on the UM claim.

Madison also claims that Nationwide’s bfaith is evidenced by the fact that he was
compelled to institute litigation to recover @amount that was “substantially less” than the
judgment he received. Madison bases his arguikR® 8§ 304.12-230(7), which states that it is
bad faith to compel “insureds to institutéidation to recover amount due under an insurance
policy by offering substantially s than the amountstinhately recovered in actions brought by
such insureds.” Nationwide mea a final settlement offer &35,000, and the jury returned a
verdict for $50,000. Madison argues that a juryhis bad faith action could determine that the

$15,000 difference between the final offer and wdtienjudgment was “substantially less” for the

* Madison’s reliance oRhelpson this point ismisplaced. IrPhelps the Sixth Circuit found an indicia of bad faith
because State Farm’s “initial offer of $25,000 was justlpaabove the low end of both its own evaluation of the

claim ($24,620 to $49,620) and Phelps’s documentation of medical and wage-lost co620(32p; Phelps 680

F.3d at 733. A distinction exists between the “evaluation of a claim” and the “settlement value of a claim.” The
settlement value will often be higher than the actuahatge valuation because the settlement value considers
litigation costs savings to the insurer in additiorihi® insured’s actual damages. As this Court r@dmidps State

Farm evaluated Phelps’s actual damages in the range of $24,620 to $49,620. This range did notStyieesen
Farm’s perceived “settlement value” of the case, and Stata made a “lowball” offer when it offered to settle the

case slightly above the actual, rather than settlement, value of Phelps’'s damages. In the present case, Nationwide
made an initial offer very near its estimated settlement value and above the actual damage estimate.
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purposes of KRS § 304.12-230(7). eT@ourt disagrees. Disparibetween a jury’s award and
an insurer’s offers “alone is insufficient to establish bad faitdrtindale v. First Nat'l Ins. Co.
of Am, No. 2011-CA-001747-MR, 2012 WL 6632774, at(¥y. Ct. App. Dec. 21, 2012). In
Martindale, the insurer offered the piaiffs $25,000 before trialld. at *4. The jury returned a
verdict against the insutevhich eventually pd the plaintiffs $185,804.971d. at *1. The court
of appeals concluded thatetl$160,000 disparity between the offer and the judgment alone was
insufficient to establish bad faith. Because saitdwrge disparity was insufficient to establish bad
faith in that case, the Court Wnot find that the minimal dispay of $15,000 inthis action is
evidence of bad faith.

3.

Third, Madison alleges that the 23 momukblay between the August 2009 accident and
payment of the judgment in July of 2011 is lient evidence of bad faith. In support, Madison
relies onPhelps where the court found that a three-ydalay could serve as evidence of bad
faith. Phelps 680 F.3d at 733. Additionally, the court dt® other cases in which delays of 18
and 27 months also demonstrated bad fdith. In Phelps the court took particular issue with a
six-and-half month delay thatrose out of the request for certain medical recoidds. The
insurer provided no explanation for the delay ediem the fact that the claims adjuster was
replaced for a secondrie during the periodld.

The concerns addressed by the coufhelpsare not present in this case. While it is
true that a 23 month period existed betweeratteéddent and payment of the judgment, the Court
does not consider any diiis period to fall into the category of “delay.” Rather, this period
merely represents the time in which the partigg@griately processed tloase. A review of the

timeline of this case confirms that any delayswat of the type thandicates bad faith.
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The August accident occurred on August 2809. On August 27, 2009, attorney Maier
sent Nationwide a letter of representation relatmghe accident. Three-and-half months later,
on December 17, 2009, Maier sent Nationwide tsedecontaining the fst itemization of
Madison’s claims. Shortly thereafter, lutfore March 4, 2010, Nationwide offered Madison
$2,000. Madison rejected that offer, and rathan countering with his own, he filed suit for
UM benefits on March 4, 2010. Thereafter the case proceeded to discovery, during which
written discovery was exchanged and at |efastr depositions were taken. Of particular
importance, the report of Nationwide’s mediexipert, Dr. O’Keefe, was not completed until
April 19, 2011. Eight days later, on April 27, 2011, Nationwide offered to settle the case for
$10,000. Nationwide made this offer prior to Madison’s May 6, 2011 supplement responses that
listed, for the first time, the exact damages he was seeking in the case. Madison rejected the
April 27 offer on May 3, 2011, and, for the first time, made a demand on Nationwide for
$95,000. Between May 17 and May 24, 2011, the papieticipated in a number of settlement
discussion but could not reach a resolution.eréfore, the case proass to trial on May 26,
2011, with the judgment being entered by the court on June 1. Post-judgment, a dispute arose
between the parties regarding how the judgment should be paid. On June 9, 2011, Nationwide’s
attorney notified Madison’s couel that the insurer plannetb pay the judgment out of
Madison’s APIP and UM policies. Over the next few days, the attorneys exchanged
correspondence, and Nationwide ultimately paaamount of the judgment to Madison on July
22, 2011.

A number of observations can be made fribia timeline of the underlying UM case.
First, Nationwide made a pre-litigation offer tatkethe claim less than five months after the

accident. Second, discovery in the case tapgroximately one year, and Madison has not
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presented evidence that there were delays nogse of inactivity dumg discovery similar to
those inPhelps In fact, the parties appr to have diligently magad the case by exchanging
written discovery and conducting a number of depositionsaguhis period. Third, Madison
did not make a definite, numerical demand ultdy 3, 2011, less than a month before trial.
And that demand only came in response to Natidew April 27 settlement offer. Fourth,
despite their disagreement as to how thégment should be paid, Madison received full
payment of the amount he was determined to g&lieentitled to within a month-and-half of the
judgment being finalized. In all, there are siynpo apparent or unexplained delays in the UM
case, and therefore, the Courtds no indicia of bad faith from ¢hfact that it took 23 months
from the date of the accident to the payment ofutdgment to resolve the underlying action.
4,

Finally, Madison claims that summary judgmesitinappropriate and that bad faith is
evidenced in this case by the opinions of &xpert, Gary Fye (“Fye”). Interestingly, Fye
appears to have been an expert in Rhelpscase, and the Sixth Circuit found that summary
judgment on the bad faith claim was inappropriaedose the district court failed to give any
consideration to Fye’s opiniorPhelps 680 F.3d at 735. Currently pending before the Court is
Nationwide’s Daubert motion to exclude Fye. (Def.’Mot., DN 38.) The Court need not
consider that motion, however. Assuming that &y®inion is admissible, the Court finds that
his conclusions are not supportedthg evidence and have littlegtyative value. Accordingly,
his opinions are insufficient to establish evidence that would warrant an award of punitive
damages.

Fye concludes that Nationwide offered a lowball settlement, froze its assessment of

damages, and forced Madison to file suit imlesrto recover UM benefits. None of these

16



conclusions are supported by trexaord. First, as shown abouhe initial offer Nationwide
made was greater than the value it assigh@dMadison’s estimated actual damages.
Furthermore, Nationwide increased that off@r multiple occasions, ultimately offering more
than three times its initial offer. Second, thés no evidence to support Fye’s opinion that
Nationwide froze its assessment of Madisomksnages. Third, Nationwide did not “force”
Madison to file the underlying UM claimOn December 17, 2009, Madison sent Nationwide a
letter outlining his potential claims. Shortly teafter, Nationwide offered him $2,000 to settle
the claims. Madison rejected this off@nd filed suit on March 4, 2010. Nationwide never
denied Madison’s claims, and he did not madmanter offer prior toifing suit. Under such
circumstances, Fye’s conclusion that Madison feesed into litigation isvholly un®nnected to
the actual evidence in this case.

Fye’s opinions also have little probative v&luHe broadly concludes that “Nationwide
abused Kentucky’s bodily injury reparationopess by lowballing and stonewalling to seek
monetary gain, which is an exata of reprehensible claim handjinvith egregious indifference
to the rights of the policyholder.Despite this conclusion, heil&ato discuss what “Kentucky’s
bodily injury reparations process” is and athspecific facts demonstrate lowballing or
stonewalling. Above, the Court discussed thecdjr timeline of the UMaction and how there
was no indicia of bad faith based on delays. Thart’'s previous discussion demonstrates that
Fye's conclusion that Nationwide “stonewalleth the UM action is without merit and
unsupported.

In total, the Court finds that the admissibility of Fye’s opinion is suspect. But even if
those opinions are admissible, they are diseotad from and unsupported by the record and

have little probative value. Therefore, Fyeginions do not establish evidence sufficient to
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warrant an award of punitive damages and do ns¢ lgenuine dispute of material fact.
b.

In addition to the discussed settlemeomduct, Madison alleges that Nationwide’s post-
judgment conduct evidences the insurer’s bad.faitn particular, Madison claims that the
judgment rendered at trial should have been patdely from Madison’s UM policy and should
not have been divided betweemtlpolicy and his remaining APBenefits. The Court finds that
Nationwide’s post-judgment conduct istrvidence of bad faith for two reasons.

First, it is unclear whether post-judgmeminduct falls within the scope of a bad faith
action. Kentucky's UCSPA delineates unfair claisestiemeniractices. As stated Bhelps
“[tihe UCSPA fundamentally requisethat ‘a good faith attempt be made to effectuate a prompt,
fair and equitablsettlement” Phelps 680 F.3d at 731 (emphasis added) (quatiiogorist Mut.

Ins. Co. v. Glags996 S.W.2d 437, 454 (Ky. 1999)). Wherd&JM claims proceeds to judgment
and a dispute arises as to how that judgnséwotuld be paid, that dispute no longer involves
settlement conduct. Although Kentucky courtsdhiblat UCSPA applies “both before and during
litigation,” Knotts v. Zurich Ins. Cp197 S.W.3d 512, 517 (Ky. 2006), Madison has not pointed
the Court to any authority showing that UCSBApplicable to post-litigation or post-judgment
conduct. Absent citation to such authority tne state courts, theo@rt hesitates to extend
UCSPA's coverage to post-judgment conduct.

Second, even if UCSPA was applicable to post-judgment conduct (which the Court
doubts), the “fairly debatable” stdard would still apply. Aftethe judgment was entered, the
parties discussed among themselvew the jury award should be paid. Both parties relied on
State Farm Mut. Auto. Ins. v. Fletchéb8 S.W.2d 41 (1979), in support of their position, and

both admit that the issue remained unresolvednaMdadison filed this bad faith action. The
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parties have not asked the Court to consideighige of division of payment in this action. It
was clearly a matter that could have been eskid by the state cowvith authority over the
judgment. Based on these fadtsappears to the Court thatethssue of payment was “fairly
debatable” and was fairly debated by the padiés the judgment. Therefore, even if UCSPA
applies to Nationwide’s post-judgmt conduct, the Court would nfihd evidence sufficient to
warrant an award of punitive damages becausdasue of payment was fairly debatable and
was fairly debated. Furthermore, it appeargtimties reached an accord on the issue.

In all, whether Nationwide properly paidethudgment out of thappropriate policies
appears to the Court to an isssounding in contract and notdofaith. Accordingly, the Court
will not consider Nationwide’s post-judgntectonduct as indicia of bad faith.

VI.

Many aspects of bad faith claims have baddressed in the proceeding discussion, and
none have raised evidence sufficient to wareanaward of punitive damages. To complete the
analysis, the Court pauses to discuss thergemenor of the underlying UM action. In his
supplemental responses to interrogatorieslenan May 6, 2011, Madison’s damage claims
totaled just shy of $500,000. Shortly thereafted gust before trial, Nationwide made a final
offer of $35,000. Madison rejected that offer beduced his own demand to $75,000. At trial,
the jury returned a vdict in Madison’s favor of $50,000. €hactual verdict, which the Court
takes to be the best evidence of the value MatidJM claim, was closer to Nationwide’s offer
than Madison’s final demand. Both partieagad a wrong valuation on the case and the jury
nearly split the difference betweémeir positions. Under thosecta, the Court is hard-pressed
to find any indicia of bad faith biationwide. The jury’s verdictyhile not dispositive, provides

some concrete guidance into the value of Mas UM claim. The Court does not find that

19



Nationwide operated in bad faith by undervaluihg UM claim by only $15,000. Stated simply,
the Court finds no evidence of intentionalsconduct by Nationwide or reckless disregard of
Madison’s rights that would support and award of punitive damages.

Frequently parties legitimately disagree on the ea@ia case. This is particularly true in
cases where a plaintiff has a pre-existing medtoaldition and even truer where the injuries
occur to soft tissues. It is clear that both didd different evaluations of the case as shown by
the different offers they made while atteing to settle the action. Each party moved
significantly in its offer and cameose to settling. In the end, hewer, they drew the line and
elected to proceed to trial. This is why we have jury trials. This is not a bad faith case. It is
more like the typical soft tissue injucase often seen by the Court.

CONCLUSION
Defendant Nationwide Mutual Insurand@ompany moved the Court for entry of

summary judgment. For all oféhforegoing reasons, that motionGRANTED. A separate

Homas B Bucsel!

Thomas B. Russell, Senior Judge
United States District Court

order and judgment shall issue.

August 1, 2013
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