UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:12CV-37-JHM
WAYNE JOHNSON, PLAINTIFF
VS.
COMMONWEALTH OF KY- COUNTY OF
BUTLER, BUTLER COUNTY SHERIFF'S
DEPARTMENT, and HEATH WEST,
Deputy Sheriff, in hisindividual and/or
official capacity DEFENDANTS
MEMORANDUM OPINION AND ORDER

This matter is before the Court on RlEf Wayne Johnson’s (“Johnson”) Motion for
Summary Judgment [DN 25]. Also before the Court are Defendant Commonwealth of
Kentucky-County of Butler (“Buér County”), Butler County Shiff’'s Department, and Deputy
Heath West's Motion for Summary Judgmebt\ 31] and Motion to Exclude Testimony from
Dr. Terry Cox [DN 32]. Fully briefd, these matters are ripe for review.

|. BACKGROUND

This action arises out of the arrest Rifintiff Wayne Johnson for driving under the
influence of intoxicants and resisting@st. On March 17, 2011 at 8:10 pnHeath West, a
Deputy of the Butler County Sheriff's Depawnt, received a call from the Butler County
Dispatch Center informing him that someonel ltalled and said there was “supposed to be a

subject either off Rochester Road right theréhatrace track hung up indgch in a white Ford

flatbed truck; or they’re at the race trabking up and supposed to be intoxicated.” [911

! As explained by Defendants, the times listed on the 914driahare incorrect, and theoe¢, all the times in this
Opinion are from the 911 dispatch report [DN 31-2].



Transcript, DN 31-3, at 3-4]. The &=l also told the dispatcher that the driver of the truck was
Wayne Johnson although that informatieas not relayed to Deputy West. Id.

Upon arriving at the entrance of the Sodgpttom Racetrack at 8:20 p.m., Deputy West
encountered two individuals attempting tommve the truck fromthe mud. One of the
individuals attempting to move the truck told DgpWest that a friend had sent them to get the
truck, but the individual infored Deputy West that he was uns who owned the vehicle.
However, Deputy West believed that he recognthedvehicle as belonging to Plaintiff Johnson,
who he had arrested for a DUI about six monph®r to this incident. Deputy West then
checked the truck’s license plate tag witte tlispatcher, who confirmed that the vehicle
belonged to Johnson. The dispatcher also geaviDeputy West with Johnson’s address.
Johnson lives a short distance from the racetrack.

While the facts preceding Deputy Westsrival to Johnson’'s house are largely
uncontested, the parties vigorbuslispute what occurred duag the five minutes between
Deputy West’s arrival at 8:3p.m. and his call to dispatdor an ambulance at 8:37 p.m.
According to Deputy West, when he arrivedJahnson’s place, h@dnd Johnson sitting in a
swing on his porch and noticed almost immedyjatkat Johnson was intoxicated. Deputy West
testified that he asked Johnson about his tarak Johnson admitted to driving that day and to
getting it stuck in the mud. Additionally, Deputy Westated that Johnson told him that he had
not had any alcohol since armg home. Deputy West then asked Johnson to take a field
sobriety test which Johnson declined. Aattlpoint, Deputy West determined that he had
probable cause to arrest Johnsondnving under the influenceHe made this determination

based on the fact that Johnson told him “that he tiva one that drove theick and got it stuck,



and he told me that he hadn’'t had anything tokdsince he got homend he blew a two sixty
something.” [West Dep., DN 31-6, at 1%5].

Deputy West then proceeded up to the p@mda where Johnson was sitting. The porch
area of Johnson’s residence is a wooden deck anctine and about fivdéeet off the ground.
Situated on the deck is a railing that is apmnately four feet high. Once on the deck, Deputy
West grabbed Johnson’s right arm in order tkenhim stand and to place handcuffs on him.
Johnson “jerked away” from Deputy West during thiscess. Deputy West described the next
series of events as follows:

| still had him by his right arm. | pinnéddm against his trailer, which was to our

right. I had this arm on hisalsk, got his right hand up bied his back and tried to

put a cuff on it. He had on some kind of old long -- a shirt kind of like that one,

but the sleeves was unbuttoned, and nfy got hung in it. Aad he jerked away

again, so | was going to watkm down the steps and try to put him in the car.

When we went towards the steps, he stchlizind fell and he hit this part here on

the rail, and | remember his feet comung, and | still had a hold of him, and he

was fixingto pull me off with him, and that's when | turned him loose.

[West Dep., DN 31-6, at 17]. Johnson then fell dherright side of the rail and landed on his
head. Deputy West subsequently called EMS &fiefly talking to Johnson about his injuries.

According to Johnson, he arrivedtaé Soggy Bottom Racetrack around noon on March
17, 2011. He said that he did not have anythirdyittk while at the racetrack. After getting his
truck stuck in the mud at around 2:00 p.m., hd Hzat he walked home and began drinking at
his house. As it started to get dark that dephynson stated that Deputy West pulled up in his
police cruiser and immediately walked up thersté his porch. Johnson then recalled Deputy

West identifying himself as “Heath” and inforngi Johnson that he was arresting him for driving

under the influence. [Johnson Dep., DN 31-7, at 48Janson stated that he asked Deputy West

2 The reference to Johnson blowing a “two sixty somethisgttually a reference to the blood alcohol level which
was tested after Johnson’s arrest.



a couple of questions which caused Deputy Wediecome angry with him. Following this
brief exchange, Johnson téisd to the following:

He jumped up on the porch, grabbed thah (Indicating). He didn't grandi§]

the right arm. He grabbeddHheft one, and he jerkade out of the swing. And |

kind of got up onto my feet. He had holdtbat arm. When hdid, he hit me right

there in the mouth and busted my lip.
[Johnson Dep., DN 31-7, at 42]. Johnson then said that Deputy West pushed him against the
trailer and punched him twicence in the eye and the other ¢iron the lip. After punching him
twice in the face, Johnsorstdied that Deputy West threw him oveethail and into his yard.

[I. STANDARD OF REVIEW

Before the Court may grant a motion for sumynadgment, it must find that there is no
genuine dispute as to any maaériact and that the moving pris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The nmavparty bears the initial burden of specifying the

basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the

moving party satisfies this burden, the non-mgvparty thereafter must produce specific facts

demonstrating a genuine issue of fact forl.trianderson v. Liberty Lobby, Inc., 477 U.S. 242,

247-48 (1986).
Although the Court must review the evidenoethe light most favorable to the non-
moving party, the non-moving party must do mdhan merely show that there is some

“metaphysical doubt as to the material factdatsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). Instead, the Fé&aras of Civil Procedure require the non-
moving party to present specificcta showing that a genuine faat issue exists by “citing to
particular parts of materials in the recordf by “showing that the materials cited do not

establish the absence . . . of a genuine disputéeld. R. Civ. P. 56(c)(1). “The mere existence



of a scintilla of evidence in support of th@on-moving party’s] position will be insufficient;
there must be evidence on which the jury dordasonably find for the [non-moving party].”
Anderson, 477 U.S. at 252. It is against themdard the Court reviews the following facts.
IV. ANALYSIS

Plaintiff alleges that Defendants Butler CoyrButler County Sheriff's Department, and
Deputy Heath West, in his off&i and individual capacity, elated 42 U.S.C. § 1983 (Count
IV). He also alleges state-law claims fassault and battery (Count [), outrage/intentional
infliction of emotional distress (Count Il), aqainitive damages (Count Ill). Defendants seek
summary judgment on all claims alleged in Riffis Complaint. Also, Plaintiff seeks summary
judgment on Count IV and Count | of his Compta Because the faxtunderlying the cross-
motions for summary judgment substantially e, the Court will simultaneously address the
merits of the claims and rule accordingly.

A. 81983 Claims (Count IV)

Plaintiff brings claims under 42 U.S.C. § 1983 against Butler County, Butler County
Sheriff's Department, and Deputy Heath West falation of his constitutioal rights. To state
a claim under § 1983, a plaiii must establish “botlthat 1)[ ]he was deprived of a right secured
by the Constitution or laws of the United States and 2) the deprivation was caused by a person

acting under color of state law.” Redding $t. Eward, 241 F.3d 530, 532 (6th Cir. 2001)

(citation omitted). Becausesjection 1983 is not itself a souroé any substante rights, but
instead provides the means by whrights conferred elsewhere ynbe enforced[,]” the Court's
“first task . . . is to identify the specific cditstional . . . rights allegedly infringed.” Meals v.

City of Memphis, 493 F.3d 720, 727-28 (6th Cir. 200#tafions omitted). Irthis case, Plaintiff

contends that Defendantmlated his Fourth ahFourteenth Amendmenghts by arresting him



without probable cause, using excessive foaoel, acting with deliberate indifference by failing
to train.
The Sixth Circuit has held &t municipal departments aret subject to suit under 8

1983. See Rhodes v. McDannel, 945 F.2d 117, 180 @r. 1991) (holding that a police

department is not subject to suit underd83); Marbry v. Corr. Med. Servs., 238 F.3d 422, 2000

WL 1720959, at *2 (6th Cir. Nov. 6, 2000) (holditigat a jail is not @bject to suit under §
1983). Therefore, the Court findsat the Butler County Sheriff's Department is not subject to

suit under § 1983. Instead, Butler County is pneper defendant. See Monell v. New York

Dep't of Social Servs436 U.S. 658690-91 98 S.Ct. 2018, 2036, 56 L.Ed.2d 611 (1978)
(holding that a municipality can be propertued under § 1983). The Court will construe
Plaintiff's claim against the Butler County ShisiDepartment as a claim against Butler County

itself. See Smallwood v. Jefferson Cnty. Gov't, 743 F.Supp. 502, 503 (W.D. Ky. 1990)

(construing claims against tdefferson County Government, Jefien County FiscaCourt, and

Jefferson County Judge Executive against d&ffe County itself); Jones v. Binion, 2011 WL

1458429, at *9 (E.D. Ky. Apr.15, 2011) (construing ilaiagainst the Carter County Detention
Center and Carter County Fiscal@t against CarteCounty itself).

Likewise, as to the official capacity clainagainst Deputy West, the Sixth Circuit has
held that a suit against an indiuvial “in his official capacity” is esentially a suit brought directly

against the local government unit. Leach welBf Cnty. Sheriff, 891 F.2d 1241, 1245 (6th Cir.

1989); see Kentucky v. Graham, 473U159, 165-66, 105 S.Ct. 3099, 87 L.Ed.2d 114 (1985).

“If an action is brought against an official ofgavernmental entity in his official capacity, the

suit should be construed as brought agairesgthvernmental entity.” Isom v. Ramsey, 2008 WL

2079408, at *2 (W.D. Ky. May 15, 2008) (citing Will Mich. Dep't of Sate Police, 491 U.S.




58, 71, 109 S.Ct. 2304, 105 L.Ed.2d 45 (1989)). ThesCiburt will construe Plaintiff's official-
capacity claims against Deputy Weastagainst Butler County.

1. §1983 Claims against Butler County

Plaintiff contends that Butler County “refuséal make a legitimate effort to properly
train, supervise, or discipline its Sheriff's Dep@fficers.” [Compl., DN 1at 6]. “The courts
recognize a systematic failure to train police adfs adequately as custom or policy which can

lead to city lidility.” Gregory v. City of Louisville, 444 F.3d 725, 753 (6th Cir. 2006). The

United States Supreme Court held that the igadey of police training may serve as the basis
for 8§ 1983 liability only where the failure to treamounts to deliberate indifference to the rights

of persons with whom the polio®me into contact. City of @&on, Ohio v. Harris, 489 U.S. 378

(1989). In order to establish failure-to-train claim in the th Circuit, a plaintiff must
demonstrate that: “1) the Citytisaining program was inadequate the tasks that officers must
perform; 2) the inadequacy was the resulttleg City's deliberate indifference; and 3) the

inadequacy was closely related to or actuallyseduthe injury.” Ciminillo v. Streicher, 434 F.3d

461, 469 (6th Cir. 2006) (citing Russo v. Ci§ Cincinnati, 953 F.2d 1036, 1046 (6th Cir.

1992)).

Defendant Butler County asserts that thaml should be dismissed due to the lack of
evidence produced by Plaintiff that the County hathadequate training program. In response,
Plaintiff argues that Butler Countfailed to provide adequat&aining to police officers,
including Deputy West, on the use of force dnat the County knew dbeputy West's history
with the use of excessive force. AdditionallyaiRtiff contends that Butler County’s failure to
actually have a policy regardjnthe use of force by the Siés Department demonstrates

deliberate indifference.



As to Plaintiff's claim regarding the trang of Deputy West,[a]llegations that a
particular officer was improperlyrained are insufficient to prove liability, as are claims that a

particular injury could have beavoided with better training.”dva v. City of Mt Pleasant, 142

F.3d 898, 904 (6th Cir. 1998) (citation omitted). the cases of inadequate training, Canton
provides this guidance:

It may seem contrary to oomon sense to assert that a municipality will actually

have a policy of not taking reasonablepst to train its employees. But it may

happen that in light of the duties assidgrie specific officers or employees the

need for more or different training is sbvious, and the inadequacy so likely to

result in the violation of@nstitutional rights, that theolicymakers of the city can

reasonably be said to have been deliberately indifferent to the need. In that event,

the failure to provide proper training may fairly be said to represent a policy for
which the city is responsible, and farhich the city may be held liable if it
actually causes injury.

Canton, 489 U.S. at 390.

In support of his claim, Plaintiff offers aaffidavit from the forner Sheriff of Butler
County, Joe Gaddi, stating that Deputy Westerved approximately six to eight citizen
complaints over the course ofrd¢le years. However, he has specific recollection about most
of these complaints and there is ho documenatido verify them. The only event that Gaddi
could specifically recount involgkan issue of insufficient probke cause, but despite Gaddi’'s
statement that he placed a disciplinary note in DeWgst’s file, it is nocurrently in evidencg.
The affidavit of Joe Gaddi is insufficient wupport Plaintiff's claim that there are “prior
instances of unconstitutional conduct demonstgathat the County has ignored a history of

abuse and was clearly on notice that the trainirtgignparticular area was deficient and likely to

cause injury.” _Plinton v. @unty of Summit, 540 F.3d 459, 468th Cir. 2008) (citation and

internal quotation marks omitted). In terms ofessive force, Gaddi only identifies one specific

% To the contrary, in an affidavit filed by Deputy Wesé claims that Sheriff Gaddérminated another Deputy,
Bobbie Hooten, for improper conduct in the case. e apecifically denies Sh#friGaddi's accusation that he
falsely reported an anonymous tip in order to obtain probable cause.

8



incident where he believes DepWiest violated an individual'sonstitutional rights. However,
this occurred after his time as sheriff, an@réfore, outside the purview of his knowledge.
Furthermore, the Kentucky State Police conduetiedndependent investigation of the Deputy
West's use of force in that instanaeddound nothing wrong on his part.

Next, Plaintiff relies upon Dr. Terry Coxhe opines that the Couynfailed to put in
place a use-of-force policy. However, as @ox admits, he does not offer any opinions
regarding the training aleputies for Butler County. [Cd3ep., DN 31-12, at 17]. In contrast,
the record clearly shows that Deputy West nestitraining from the state police academy and
obtained periodic training updatesadditionally, Sheriff Ward teffied that he has the deputies
provide reports when they use eitHethal or non-lethal forc®uring the process of gathering
information for these reports, Sheriff Ward indedhthat he interviews both the deputy and the
victim. The Plaintiff fails to identify any aspt of Butler County’s training to suggest that it

permits officers to violate an individual'©westitutional right._Doe v. Magoffin County Fiscal

Court, 174 F. App'x 962, 969 (6&ir. 2006) (“Doe neither identifieany policy or custom that
she challenges, nor alleges that the fisoalrt affirmatively condoned sexual abuse.”).

Finally, Plaintiff attempts to rely upon the doctrine of respondeat superior. However, a
municipality may not be heliiable under this theory ia § 1983 claim._See Monell36 U.S. at

691-92;D'Ambrosio v. Marino, 747 F.3d 378, 388 (6@ir. 2014). In other words, Butler

County may not be held liabledlely because it employs a tortfeasor.” Monell, 436 U.S. at 691.

Plaintiff citesto Cabinet for Families and Children v. Cummings, 163 S.W.3d 425, 431 (Ky.

2005), which involves the Kentucky Whistleblow&et and Title VII issues, not suits under 8
1983. To the extent that Plaintiff seeks to emd his Complaint by alleging a new state-law

claim, this is not proper. Simply put, “[tjeermit a plaintiff to do otherwise would subject



defendants to unfair surprise.” Tucker v. iblm of Needletrades]ndustrial and Textile

Employees, 407 F.3d 784, 788 (6th Cir. 2005) (citation omitted).

2. 81983 Claims against Deuty Heath West

In Count IV of his complaint, the Plaintiff alleges § 1983 claims ag&eguty West in
his individual capacity for excessive use of for€daintiff also claims that his complaint states a
claim against Deputy West for arresting him fowihg under the influece and resisting arrest
when he had no probable cause to do so. Dafendants disagree. While Count IV of
Plaintiffs Complaint does not asrt a wrongful arrest allegan, the fact section of the
complaint states that “[a]t no point Officer Welsdl have probable cause to determine if Plaintiff
had been driving under the influence at the timanested Plaintiff” ad “Officer West did not
have probable cause to chargaiftff for resisting arrest.”[Compl., DN 1, at 3]. The Court
believes that Plaintiff sufficiently put Defendardn notice of a probablzuse/wrongful arrest
claim. As a result, the Countill address the merits of ¢hwrongful arrest claim and the
excessive force claim.

a. Wrongful arrest for driv ing under the influence.

Defendant Deputy West argues that he didehprobable cause tarrest Plaintiff for
driving under the influence and Plaintdfgues that no probable cause existdd.order for a
wrongful arrest claim to succeed under § 1983, anpff must prove that the police lacked

probable cause.” Fridley v. Horrighs, 2913& 867, 872 (6th Cir. 2002) (citing Painter v.

Robertson,185 F.3d 557, 569 (6th Cir.1999))Fdr probable cause to arrest to exist, the facts
and circumstances within the officer's knowledgaust be] sufficient to warrant a prudent
person, or one of reasonable caution, in belggvin the circumstances shown, that the suspect

has committed, is committing or &out to commit an offenseThacker v. City of Columbus,

10



328 F.3d 244, 255 (6th Cir. 2003) (citation and irdéquotation marks omitted). In general, the
existence of probable cause in a § 1983 actioreptes jury question, unless there is only one

reasonable determination possible.” Fridley, Z93d at 872. Additionally, “state law defines

the offense for which an officenay arrest a person, while fedelal dictates whether probable

cause existed for an arrest.” Kennedy v. @itYila Hills, 635 F.3d 210, 215 (6th Cir. 2011).

Deputy West initially arrested Plaintiff for ding under the influencelt is prohibited in
Kentucky to ‘bperate or be in physicabntrol of a motor vehicletvhile under the influence of
intoxicants. KRS 189A.010. If aafficer in Kentucky has probable cause, he may arrest an
individual without a warrant for either a me&deanor or felony committed in his presence. KRS
431.005. However, an officer may not arrestradividual without a warrant for committing a
misdemeanor outside of his presence exceapa faolation of KRS 189A.010 or KRS 281A.210
(operating a commercial vehiclender the influence). Id. Fa& violation of KRS 189A.010,
“[p]robable cause exists if the arresting offices m@ason to believe, in light of all the evidence,
that a ‘fair probability’ exists that the defendaras operating or in physical control of the motor

vehicle while under the influence.” Coromwealth v. Ratliff, 2011-CA-001853-DG, 2013 WL

4710330, *2 (Ky. Ct. App. Aug. 30, 2013) (citing Whv. Commonwelth, 132 S.W.3d 877,

883 (Ky. Ct. App. 2003)). In defining “operate oribghysical control,” courts are instructed to
consider the following factors:
(1) whether or not the person in the vehialas asleep or awake; (2) whether or
not the motor was running; (3) the ldom of the vehicle and all of the
circumstances bearing on how the vehiatdved at that location; and (4) the
intent of the person behind the wheel.

Wells v. Commonwealth, 709 S.W.2d 847, 849%.(KApp. 1986). However, courts must

consider the totality of the circumstances asithisot an exhaustive list of factors. Ratliff, 2013

WL 4710330, *2 (citing White]132 S.W.3d at 883).

11



The Defendant cites to fourteéactual contentions that spgrt his belief that probable
cause existed at the time he ateel Plaintiff. [Defs.” Mem.DN 31-1, at 25-27]. Several of
Deputy West’s supporting facts forgirable cause relate directly ttee importance of the initial
call made to dispatch about Johnson’s vehlmdéng stuck at the racatk. The Plaintiff
characterizes the caller as an anonymous tipgtde Deputy West describes the person as a
citizen informant. “[CJitizen informants argpsters who have fade-face contact with the

police or whose identity may be readilycadained.”_Garcia v. Commonwealth, 335 S.W.3d

444, 449 (Ky. App. 2010) (citing CommonwealthKelly, 180 S.W.3d 474 (Ky. 2005)). Clearly

though, the caller in this case wast a citizen informant.

Anonymous tips are generally discussedtie context of reasonable suspicion as
opposed to probable cause. In the contexteakonable suspicion, courts are instructed to
evaluate the weight of the tip $&d on whether there is “sufficienticia of reliability, i.e., the
tip must provide predictive information aral way to test the informant's knowledge or

credibility.” United States vAtchley, 474 F.3d 840, 848 (6th Cir. 2007) (citing Florida v. J.L.,

529 U.S. 266, 270-72, 120 S.Ct. 1375, 146 L.Ed.2d 254 (2000.

In this instance, the only information provided by the caller tlmatldvsuggest reliability
on her part is the fact that she knew the whitekrbelonged to the PHiff. However, as
evidenced by the dispatch records, this feas never communicated to Deputy West. Instead,
when Deputy West arrived atehacetrack, he found individuastempting to pull the truck out
of the mud and the Plaintiff not in the \ndly. Deputy West noted that he thought the
individuals attempting to dislodgbe vehicle from the mud seemed suspicious. Perhaps that is
why he asked one of them to submit to a breatesybut it raises no reasonable suspicions as to

Plaintiff's driving of the vehicle. Prior to aming at Plaintiff's residence, the 911 transcript and

12



Deputy West's testimorilydemonstrate that the only infortitm Deputy West had that tied
Plaintiff to the truck was that he owned the vehicle.

Because the events that unfolded at Johissresidence involve only two versions,
Johnson’s and Deputy West’s, the Court must resalvreasonable inferences “in the light most

favorable to the party opposirige motion.”_Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 1356, 82d..2d 538 (1986) (citation and internal
guotation marks omitted). However, since both parties have filed summary judgment on this
claim, the Court must address the facts from lpattties.  First, with respect to Defendant’s
motion, the Court must draw allferences in favor of the Plaifit According to Johnson, there
was little dialogue that occwd between himself and Deputy West other than Deputy West
announcing his presence and informing Plaintiéfttthe he was arresting him for driving under
the influence. Turning to the Wells factorserd was no person behind the wheel, so the first
and fourth factors weigh against probable causdditionally, it seems clear that the engine was
not running at that time or if it was, it wasitig operated by the individuals at the scene who
were trying to free the vehicle from its stupksition. As for the lod&on of the vehicle, it
appears as though the Soggy Bottom Racetracijeagame suggests, is quite a muddy area.
The fact that the truck was stuck in mud doesnegessarily indicate thétat whoever drove the
truck at the time it was stuck was intoxicatedjudy could easily find that Deputy West lacked
probable cause to arrest Jotimsfor driving under the influee. Defendants’ summary
judgment motion must be denied because a genssue of material fact exists as to whether

Deputy West had probable causarrest Plaintiff.

4 Although Deputy West testified to talking to someoneowbld him that Plaintiff had been drinking at the
racetrack all day and witnessed Johnson try to drive his ety West was unable ientify this peson during
the deposition for this case.
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As for Plaintiff's summary judgment mot, Deputy West testdd that he asked
Plaintiff whether he had beenigking since he arrived home aRthintiff responded that he had
not. Also, when asked about his vehicle, PlHirttmitted to driving it and getting it stuck in
the mud. Finally, according to Deputy West, John&fased to submit to a field sobriety test.

While the refusal to take a field sobriety tetgtnding alone may not prala a basis for probable

cause, it may be consideredactbr in establishing probable cause. KinlinKline, 749 F.3d
573, 580 (6th Cir. 2014) (acknowledging the approastd by the Tenthnd Eleventh Circuits
whereby police officers may considamrefusal to submit to a field sobriety test in combination
with evidence of alcohol consumign in forming a basis for probablcause). If a jury credits
this testimony, it might find that Deputy Westdharobable cause tarast the Plaintiff for
driving under the influence. Thus, Plaifis summary judgment is denied.
b. Lack of probable cause for Resisting Arrest charge
Plaintiff next contends th@eputy West lacked probable cause to arrest him for resisting
arrest. To obtain a conviction for resigtiarrest, Kentucky lawequires the following:
(1) A person is guilty of resisting arrest when he intentionally prevents or
attempts to prevent a peace officer,ogruzed to be acting under color of his
official authority, from effecting aarrest of the actor or another by:
(a) Using or threatening to use physical force or violence against the peace officer
or another; or
(b) Using any other means creating a sufighrisk of causinghysical injury to
the peace officer or another.
KRS 520.090. Deputy West testified that wheratiempted to place the handcuffs on Johnson,
Plaintiff twice “jerked away” fom him. [West Dep., DN 31-6, at 17]. This action would most
likely constitute more than “pawe resistance” if a jury crédd Deputy West's account. See

Blair v. Commonwealth, 2005-CA-002017-MRP07 WL 1720133 (Ky. Ct. App. June 15,

2007) (“We find no way of how wrestling oneself frahe firm grasp of a police officer can be

14



termed as ‘passive resistance’ or ‘simple nonsgbion.”). In contrastPlaintiff denies that
Deputy West even attempted to place handcaffshim. [Johnson Dep., DN 31-7, at 14].
According to Johnson, Deputy West grabbed hisdeft, hit him in the face twice, and then
threw him over the porch railing. [Johnson DdplN 31-7, at 12]. The Court finds a genuine
issue of material fact as to probable causeHerresisting arrest charge. Therefore, summary
judgment is denied for boflaintiff and Defendants.
c. Qualified Immunity

Deputy West next contends that even & ourt finds a constitutional violation, he is
entitled to qualified immunity*Under the doctrine of qualifiesthmunity, ‘government officials
performing discretionary functiorgenerally are shielded from lidiby for civil damages insofar
as their conduct does not violate clearly esthblisstatutory or consttional rights of which a

reasonable person would hakeown.” Miller v. Sanilac Cnty., 606 F.3d 240, 247 (6th Cir.

2010) (quoting Phillips v. Roane Cnty., 534 F.3d %38 (6th Cir. 2008)). The burden is on the

Plaintiff to prove that Defendans$ not entitled to qualifiedmmunity by demonstrating that a
constitutional right was violatednd that the right was clearstablished at the time of the

violation. Scott v. Harris, 550 U.S. 372, 3127 S.Ct. 1769, 167 L.Ed.Z8B6 (2007); Pearson v.

Callahan, 555 U.S. 223, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009). Simultaneously, the Court's
analysis of the alleged facts is undertaken alipht most favorable to the party asserting the

injury. Ammex, Inc. v. Durant, 381 BeApp'x 482, 485 (6th Cir. 2010).

The issue of qualified immunitin this instance revolves@ind a factual dispute, not a
legal one. Simply put, the fees vigorously dispute the eventisat unfolded at Johnson’s
residence. Thus, “where the legal questiomudilified immunity turns upon which version of

the facts one accepts, the jury, not the judge, wheigrmine liability.” Green v. Throckmorton,
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681 F.3d 853, 864 (6th Cir. 2012) (quoting McKenna v. Edgell, 617 F.3d 432, 437 (6th Cir.

2010) (internal quotation marks omitted). In otherdsoif a jury accepted Plaintiff's version of
the facts, Deputy West’s “conduct would be ‘plaimlgompetent’ and thus strip him of qualified

immunity.” Green, 681 F.3d at 864 (citikggnnedy v. City of Cincinnati, 595 F.3d 327, 336-38

& n. 7 (6th Cir. 2010)). Deputy West’'s suramg judgment motion badeon qualified immunity
is denied.
d. Excessive Force Claim
A claim that the government used excesdwee during the course of an arrest is
exclusively analyzed under thEourth Amendment's “objectv reasonableness” standard.

Graham v. Conno#90 U.S. 386, 388, 395, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1983)aham,

the Supreme Court explained thihe application of this test éguires careful attention to the
facts and circumstances of each particular casjdimg the [1] severity of the crime at issue,
[2] whether the suspect poses an immediate thoethie safety of the officers or others, and [3]
whether he is actively resist) arrest or attempting tevade arrest by flight.Id. at 396. The
“reasonableness” of a particularse of force “must be juddefrom the perspective of a
reasonable officer on the scene, rathanttith the 20/20 vision of hindsightd., and “in light

of the facts and circumstances confronting [tfieers], without regard to their underlying intent
or motivation.” d. at 397. A court is not to substituiis own notion of the “proper police

procedure for the instantaneous decision of the officer at the s&oel’v. Baeppler215 F.3d

594, 602 (6th Cir. 2000)
Plaintiff alleges that Deputy West both stkthim in the face twice and threw him over
the railing. Deputy West denidisat he hit Plaintiff in the facand says that Johnson stumbled

over the railing as he was trying to take hinwdooff the porch. Plaintiff responds to Deputy
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West's version of the facts by arguing that he dowt have landed so far from the porch if he
had merely tripped over the liag. Deputy West contends thad reasonable jurwould accept
Plaintiff's testimony concerning the alleged excesdbrce due to Johnsanintoxication at the
time. Summary judgment on tlexcessive force claim is noppropriate for either party under
these disputed facts.

Although Deputy West asserts qualified immurasyto Plaintiff's excessive force claim,
he wisely concedéshat striking a suspect in the face and throwing him over the railing would
constitute excessive force whettee suspect was only slightly resisting arrest. It is clearly

established that an officer shoulde no more force than necess&ge, e.g., Adams v. Metiva,

31 F.3d 375, 386-87 (6th Cir. 1994). Here, tloen€ must deny qualified immunity for Deputy
West because it involves a factual dispute that must be left to a jury to determine. See Green,
681 F.3d at 864.

B. Count I: Assault and Battery

Plaintiff alleges a claim of assault and bagtsolely against Qmty West. Defendant
West argues that because the Complaint doespuettify whether Plaintiff is suing him in his
official or individual capacity, it must mean tHataintiff means to assert action only against him
in his official capacity. Alternatively, Deputy West contends thats&ert a claim against him in

his individual capacity, Plairffimust do so with specificity. The Court disagrees and finds that

®> Deputy West does suggest that Plainéffisted arrest, but he appears to recognize that striking Plaintiff in the face
would not be reasonable force for Johnson merely jerking away when handcuffs were tryipgttorbim.

® Defendant relies upon Calvert Investments, Ind.ouisville & Jefferson Countietropolitan Sewer Dist., 805
S.W.2d 133 (Ky. 1991) to argue that Plaintiff cannot dsselaim against Deputy Weist his individual capacity
without specifically doing so within the count of themguaint. However, Calvert only found that Plaintiff
inadequately alleged a claim for personal liability after bepagsuaded by the failure to specify individual capacity

in the heading, the lack of specificity in the body, and the failure to seek judgment against such individuals in the
concluding demand . . . .” Calvert, 805 S.W.2d at 139. Of course, in this case, Plaintiff identified Deputy West in
both his individual and official capacity in the heading of the Complaint.
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the heading of Plaintiffs Complaint, which sgfesally names Deputy Wesh both his official
and individual capacity, sufficiently placed Depwest on notice for the assault and battery
claims against him in his individual capacity. Téfere, the Court will prceed to the merits of
these claims.

Assault and battery are distinct claims: “asdiable for assault if ‘he acts intending to
cause a harmful or offensive contact . . . omaminent apprehension stich a contact, and the

other is put in such imminent apprehensiomtimphress v. United Parcel Service, Inc., 31 F.

Supp. 2d 1004, 1014 (W.D. Ky. 1997) aff'd, 172 F48d(6th Cir. 1998) (quoting Restatement
(Second) of Tort§ 21). As to the suit against Deputy Weshis official capacity, the Court
agrees with Defendants that an official capaci&m for a state-law cause of action is barred by

absolute immunity. Jones v. Cross, 260 S.\W838, 345 (Ky. 2008) (“[O]fficial immunity is

absolute when an official's or an employee's act@wasubject to suit in hafficial capacity.”).
Next, Deputy West contends that he is &dito qualified official immunity from state-

law claims asserted against him in his individeegdacity. Qualified official immunity applies to
the negligent performand®y a public officer or employee of)#liscretionary acts or functions,
i.e., those involving the exercisa discretion and judgment, @ersonal deliberation, decision,
and judgment[ ]; (2) in good faith; and (3) wittlthre scope of the employee's authority. Yanero
v. Davis, 65 S.W.3d 510, 522 (Ky0@1). The parties do not disputes discretionary nature of
Deputy West’'s actions. To prove a lack of ddaith, Plaintiff must show that Deputy West
“willfully or maliciously intended to harm the plaiff or acted with a corrupt motive.” Id. at 523
(citation omitted). Because Piff established a genuine isswf material fact concerning
Deputy West's alleged use of excessive forte Court finds that Defendants’ motion for

summary judgment must be denied as to theuétsmad battery claims. Lamb v. Telle, 5:12-CV-
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00070-TBR, 2013 WL 5970422 (W.D. Ky. Nov. 8, 2013Vhere summary judgent is denied
on constitutional theories brought under 8§ 1983 nwaof official immunity under Yanero and
its progeny fail as well.”). Corspondingly, Plaintiff's summarypggment claim mst be denied
because he has failed to demonstratek df a genuine of material fact.

C. Count II: Tort of Outrage/Intentional Infliction of Emotional Distress

Plaintiff asserts a claim favutrage under Kentucky law agat all Defendants in this
action. As previously discusseabsolute immunity bars allasins against Butler County, Butler
County Sheriff’'s Department, and Deputy West in his official capacityCsess, 260 S.W.3d at
345. In Kentucky, this tort is also known as nitenal infliction of emotional distress (“IIED”).

See Stringer v. Wal-Mart Stores, Inc., 15WWSd 781, 788 (Ky. 2004). Kentucky considers the

claim of outrage to be a “gaghér” tort. Rigazio v. Archdioese of Louisville, 853 S.W.2d 295,

298-99 (Ky. Ct. App.1993). Thus, a claim of outragaot a valid cause of action in Kentucky
where the alleged conduct makeut a claim for another tofor which emotional distress

damages are available. Id. The result is thergénale that an IIED or outrage claim cannot be
pled by itself, in tandem with another tort, ortive alternative as long as some other tort with

adequate relief fits the facts. dartin v. Crall, 2007 WL 2083682, at *4-5 (W.D. Ky. July 18,

2007) (dismissing IIED claim osummary judgment where plaiiffi had alleged a 8§ 1983 claim
for deliberate indifference to a serious mebisaed which allowed damages for emotional

distress); see alsbaylor v. Univ. Med. Ctr., In¢ 2005 WL 1026190, at *3 (W.D. Ky. 2005).

The sole exception to this general rule is whieealleged “actions or atact is intended only to

cause extreme emotional distress in theimi¢tBrewer v. Hillard, 15 S.\W.3d 1, *7 (Ky. Ct.

App. 2000).
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Plaintiff separately asserted claims fssault and battery which allow recovery for

emotional distress. Rigazio v. Archdiocesd ofiisville, 853 S.W.2d 295, 299 (Ky. App. 1993)

(“[W]here an actor's conduct amounts to the cossion of one of the trétbnal torts such as
assault, battery, or negligence for which recovery femotional distress iallowed, and the
conduct was not intended only to cause extremetiemal distress in the victim, the tort of
outrage will not lie.”) (emphasis ddd). Thus, to recover for thert of outrage, Plaintiff must
provide evidence that Deputy Westtended only to cause ertne emotional distress in the
[Plaintiff].” Brewer, 15 S.W.3d at 8. In thisase, Plaintiff alleges multiple instances of
emotional distress that were the result of hisriagi However, he failto provide any facts to
show that Deputy West's sole intent wasctuse him emotional distress. “Since emotional

distress as an element of damages folltwesinfliction of a personal injury, theame emotional

distress cannot be the basigefovery in a stand-alone torChilders v. Giée, 367 S.W.3d 576,
582 (Ky. 2012). Because Plaintgfemotional injuries are thema as those from the alleged
assault and battery, he may not recover undethbizry. Therefore, thCourt grants summary
judgment in favor of the Defendants.

D. Count lll: Punitive Damages

Plaintiff seeks punitive damages against#fendants in this case, including Deputy
West in both his individual and official capci Plaintiff's complaint is ambiguous as to
whether he seeks punitive damages under § 198&miucky law. As a result, the Court will
address both types of claims.

Defendants aver that the punitive damages claim must be dismissed against Butler
County and Deputy West in his official capacitynder the ‘general rule,” ‘[p]unitive damages

may not be recovered against sugbvernmental entities as municipal corporations, school

20



districts, cities, counties, ordlstate and its political subdiiags.” Phelps v. Louisville Water

Co., 103 S.W.3d 46, 58 (Ky. 2003)uting 57 Am.Jur.2d, MunicipaCounty, School, and State

Tort Liability 8 648 (2002)). The reason for such a bar is that burden of paying punitive
damages “ultimately falls on the taxpayers, and thus will fail to deter future harmful activity by

the municipality itself . . .” 1d. (quoting 57 Adur.2d, Municipal, County, School, and State Tort

Liability 8 651 (2002)). Therefer, Plaintiff's state-law punitiveamages claims against Butler
County and Deputy West in hidfigial capacity are dismissedSimilarly, Plantiff may not

recover punitive damages against those padreder 8§ 1983. See City of Newport v. Fact

Concerts, Inc., 453 U.S. 247, 2101 S.Ct. 2748, 69 L.Ed.2d 61881); Center for Bio-Ethical

Reform, Inc. v. City of Springboro, 477 F.3d 8@4,8-19 (6th Cir. 2007) [T]he district court

found the municipalities immune to punitivendages claims and properly granted summary
judgment on Plaintiffs' claims for punitive damages against Defendants Springboro and
Clearcreek on that basis.”).

A plaintiff may recover punitive damagesaagst an officer inhis individud capacity
“when the defendant's conduct isosvn to be motivated by evil rtige or intent, or when it
involves reckless or callousdifference to the federally petted rights of others.” Smith v.
Wade, 461 U.S. 30, 56 (1983). Under Kentucky,ld[a] plaintiff shall recover punitive
damages only upon proving, by clear and conwigavidence, that the defendant from whom
such damages are sought acted toward thmtgf with oppression, fraud or malice.” KRS
411.184. The Court finds that Plaintiff's versiohthe facts could support a claim for punitive
damages against Deputy Weshis individual capaty under § 1983 and Kamtky law if a jury

accepted his account. Marksbury v. Eld&09-CV-24-REW, 2011 WL 5598419 (E.D. Ky.

Nov. 17, 2011) (“This may be a dubious storythe context of all witness statements, but if
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proven the version could suppoa punitive-damages instition under the applicable
standards.”). Therefore, Defé@ants’ motion for summary judgmers denied as to punitive
damages against Deputy West ia mdividual capacity and granted to all other parties.

E. Motion to Exclude the Testimony of Dr. Cox [DN 32]

Defendants seek to exclude the testimony of Plaintiff's expert, Dr. Terry Cox, alleging in

part that his testimony does not meet the staisdaf Fed. R. Evid. 70and_Daubert v. Merrell

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). Rule 702 provides:

A witness who is qualified as axpertby knowledge, skill, experience, training,
or education may testify in the form ah opinion or otherwise if: (a) thexpert's
scientific, technicalpr other specialized knowledge wilklp the trie of fact to
understand the evidence or to determinaca ih issue; (b) the testimony is based
on sufficient facts or datdc) the testimony is the produof reliable principles
and methods; and (d) tleeperthas reliably applied the principles and methods to
the facts of the case.

Under Rule 702, the trial judge acts as a gatedetepensure that expert evidence is both

reliable and relevant. Mike's Train Houdec. v. Lionel, L.L.C., 472 F.3d 398, 407 (6.

2006) (citing_Kumho Tire Co. v. Carmichael, 526S. 137 (1999)). In determining whether

testimony is reliable, the Court's focus “mustsiéely on principles and methodology, not on the

conclusions that they generate.” Daubert, B0S. at 595. The Supreme Court identified a non-

exhaustive list of factors that may help t@eurt in assessing the reliability of a proposed
expert's opinion. These factors include: (1) whether a theory or technique can be or has been
tested; (2) whether the theoryshiaeen subjected to peer reviand publication; (3) whether the
technique has a known or patial rate oferror; and (4) whether thedbry or technique enjoys
“general acceptance” within a “relevant scientific community.” Id. at 592—-94. This gatekeeping

role is not limited to expert testimony based oierstific knowledge, but istead extends to “all
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‘scientific,” ‘technical,” or ‘otrer specialized’ mattefisvithin the scope of Rule 702. Kumho Tire
Co., 526 U.S. at 147.

Whether the Court applies these factors to assess the reliability of an expert's testimony
“depend[s] on the nature of the issue, the elp@drticular expertise, and the subject of his

testimony.” Kumho Tire Co., 526 U.S. ab (quotation omitted). Any weakness in the

underlying factual basis bears ore tiveight, as opposed to admissibility, of the evidence. In re

Scrap Metal Antitrust Litig., 527 F.3d 517, 5@h Cir. 2008) (citation omitted).

Defendants do not challenge Dr. Cox’s qualifmas as an expert. However, in Toon v.

City of Hopkinsville, 5:09-CV-37, 2011 WIL435005 (W.D. Ky. Apr. 14, 2011), the defendants

sought to exclude Dr. Cox from testifying because lacked the necessary qualifications. In

reliance on Berry v. City of Detroit, 25 F.3d 1342, 1348-54 (6th Cir. 198d)court concluded

that “an expert witness's qualificatis should not be consideredtime abstract, but rather, the
Court must consider ‘whethdndse qualifications provide a fourtitan for a witness to answer a
specific question.” Toon, 2011 WL 1435005, at tu6ting Berry, 25 F.3d at 1351). The Court
will adopt a similar approach in accessing Dr. Cox’s opinions.
1. Probable Cause

Dr. Cox intends to offer two opinions concirg the absence of prable cause in this
case. The two opinions are as follows:

1. There is no reason to believe tha¢puty West obseed Mr. Johnson in
physical control of the truck in question.

2. There is nothing in the materials thveg¢re reviewed to suggest that Deputy
West knew Johnson's Blood Alcohol Leval,the time the vehicle became stuck
in the mud, nor was there evidenceiridicate he knew the blood alcohol level
within a reasonable time frame following the time when Mr. Johnson
acknowledged driving this cle. Therefore, it is myconclusion that Deputy
West had no facts or evidence strongugh to form probable cause necessary to
justify arresting Mr. Johnson for DUI.
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[Report of Dr. Cox, DN 32-1, at 2].

The Court finds that these obseiwas will not be helpful tahe jury and thus, should be
excluded. The jury can draw these cosiuas own their own from the evidence.
2. Malicious Prosecution

Plaintiff has never asserted a claim forlimiaus prosecution, so any testimony on this
subject would be irrelevant. Therefore,.BZox may not opine on issues of malicious
prosecution.

3. Resisting Arrest and Use of Force

Dr. Cox offers the following seven conclusiamcerning Deputy West's use of force in
this case:

1. In my opinion, Deputy West created gsential chain of events that led to the
arrest of Mr. Johnson and, subsequepuries, by the inappropriate decision to
arrest Mr. Johnson on a charof DUl when he had no probable cause to make
this arrest.

2. Based on Mr. Johnson's account of events there is no reason to determine that
he was attempting to prevent the effecting of an arrest, evade the arrest, nor was
there any reason to believe that Mohdson threatened the use of force or
violence against Deputy \¥eor another person.

3. Based on Mr. Johnson's perspectivewants, there was no reason to believe
that the use of any lelvef force was necessary.

4. Based on Mr. Johnson’s account of force by means of head strikes by Deputy
West who used his fist(s) was cleadycessive, inappropriate, and unnecessary
approaches.

5. Based on Mr. Johnson's account if Deputy West slung him over the rail and off
the porch, this action was excegsiinappropriate, and unnecessary.

6. Based on Deputy West's accounts of events, there is no reason to believe that
the levels of force described by Mohhson were necessary and/or appropriate.
These levels of force were inconsistentwdfat would be expected of an officer
acting in a reasonable objective manner.
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7. Based on Deputy West's perspectia Mr. Johnson stumbled and fell off the
porch, it is my opinion that [peity West had an obligation to protect the safety of
Mr. Johnson who he washysically arresting.

[Report of Dr. Cox, DN 32-1, at 5-6]. Plaintifoocedes that Dr. Cox may not offer the opinion
contained in the first conclusion as it goes te titimate question of law and fact. [Resp. to
Mtn. to Exclude, DN 34, at 5]However, Plaintiff contends ¢hremaining six conclusions are
properly within the permissiblscope of expert testimony.

While other courts have permitted testimony framexpert on excessive force, they have
done so within a very limited scope. For exampieg fairly recent Sixth Circuit case, the court
found no error on the part of the district courtewht permitted an expert to testify concerning
the following: “[1] the continuum of force employed by officers generally, [2] the specific
training the Officers receed, and [3] [the expert’s] opiniondhif the witnsses' testimony is
credited, the Officers' actions violated tinaally recognized patie standards governing

excessive force.Champion v. Outlook Nashville, Inc., 380 F.3d 893, 908 (6th Cir. 2004).

The Court finds that the second and third opinions are simply conclusions of law. Dr.
Cox simply seeks to opine that Deputy Westtsions were objectively unreasonable. This is

clearly prohibited. _Normanw. City of Lorain, Ohio,1:04 CV 913, 2006 WL 5249725 (N.D.

Ohio Nov. 27, 2006) (“[The expert] may testifgracerning the proper procedures to be followed
in the situation faced by Officdrachner, but he may not testify that the force used by Officer
Lachner was ‘unreasonable’ or ‘unnecessary.The fourth, fifth, sixh and seventh opinions
seem to offer specific insighmto the appropriate use ofrt@ allowed by, and the duties of,
police officers facing a situation agscribed under PIldiff's version of the events. It would be
helpful to the jury to knowvhat an objectively reasonablelige officer should and should not

do when faced with such a situation. He Wwélallowed to testify along these lines.
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4. Failure to Properly Supervise

Dr. Cox includes in his report a seriescohcerns about the policy manual for the Butler
County Sheriff's Department. This testimony isdearrelevant by theatct that the Court has
determined that Plaintiff may not pursue dilskrate indifference claim against Butler County
for failure to train. As a result, this opinion is moot.

IV. CONCLUSION

For the foregoing reasons, Plaintiffs Motion for Summary Judgment [DN 25] is
DENIED.

IT IS FURTHERED ORDERED that Defendant Commonwiga of Kentucky-County
of Butler, Butler County Sheriff's Departmergnd Deputy Heath WestMotion for Summary
Judgment [DN 31] b6& RANTED in part andDENIED in part. It iSGRANTED to all claims
against Butler County, Butler County Sherif3epartment, and Deputy West in his official
capacity. It is alsdiGRANTED as to the claim of outrage/intentional infliction of emotional
distress against Deputy West irs Imdividual capacity. It iDENIED to all other claims against
Deputy West in his individual capacity.

IT IS FURTHER ORDERED that Defendants’ Motion to Exclude Testimony from Dr.

Terry Cox [DN 32] beGRANTED in part andDENIED in part, as set out above.

Joseph H. McKinléy, Jr., Chief Judge
United States District Court

cc: counsel of record August 18, 2014
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