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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION

CIVIL ACTION NO. 1:12-CV-00186-JHM-HBB

CINCINNATI INSURANCE COMPANY PLAINTIFF
V.
RICHIE ENTERPRISESLLC DEFENDANT

M EMORANDUM_OPINION AND ORDER

This matter is before the Court on twoptsitive motions: (1) the motion for declaratory
judgmentDN 21] of Plaintiff Cincinnatiinsurance Company (“Cincinnati"gnd (2) the summary
judgment motion [DN 20] of Defendant Richie Emeses, LLC (“Richie”). Fully briefed, this
matter is ripe for decisiorzor the following reasons, Cincinnati’s motion tlaclaratory judgment
[DN 21] is DENIED and Richie’s summaryuggment motion [DN 20] i$&SRANTED in part
andDENIED in part.

|. BACKGROUND

Richie is a pharmaceutical drug distribuitacorporated in Kentucky. On June 26, 2012,
the State of West Virginia, thugh its Attorney General (“AG”sued Richie and twelve other
pharmaceutical drug distributors, alleging that thiegally distributed controlled substances by
supplying physicians and drugstsreith drug quantities in exces$ legitimate medical need.
(See Compl. [DN 20-2] 11 2-3.) According teetiAG, Richie and thether drug distribution
companies became an integral part of the ‘pills” in West Virginia. (1d. T 4.) The AG thus
states that they are liable for the harms catsehe State of West Virginia. (Id. 1 2.)

In the West Virginia complaint, the AG asserts eight causes of action against Richie and

the other drug distribution companies. In Counhé AG alleges that thdefendants violated the
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state’s Uniform Controlled Substzes Act since they “failed to diligently respond to suspicious
orders which thg¢d]efendants have filled” and “faieto provide effective controls aptdocedures

to guard against diversion of controlled substamce®ntravention of West Virginia law.” (1d.
16.) The AG alleges that through these failuresdisfendants “willfully and repeatedly violated
the Uniform Controlled Substances Axtd corresponding reguilams.” (1d. 1 17.)

In Count Il, the AG alleges that the defentga“willfully turned a blind eye towards the
actual facts by regularly distribugniarge quantities of controlled substances to customers” and
“negligently acted with others to violate West \fimg’s drug laws . . . .” (Id. § 26.) Further, the
AG alleges that the defendants are liable for “thegligence and by their reckless disregard of
the customs, standards and practices withirf¢dpants’ own industry.{ld. § 28.) In Count IlI,
the AG alleges that the defendaniolated the state’s Consum@redit and Protection Act by
engaging in unfair or dectye acts or praates in the conduct of tracdbr commerce. (Id. 11 29-
35.) The AG further alleges that these atans “were and arillful.” (1d.  36.)

In Count 1V, the AG alleges that the defiants created a public nuisance by engaging in
a pattern of distributing controtlesubstances well-known to labused “in such quantities and
with such frequency that the defendants knewhmuld have known that these substances were
not being prescribed and consumed for legitinmagelical purposes.” (Id} 42.) In Count V, the
AG alleges that the defendants “have been eediahmjustly by neglecting its duty of distributing
drugs only for proper medical poses . . .." (Id. T 49.)

In Count VI, the AG alleges a negligence clagainst the defendants, stating that they
had and breache@ duty to exercise reasable care in the markegj, promotion and distribution
of controlled substances.” (Id. 11 52-53.) Iiidn, the AG alleges that the defendants “were

negligent in failing to guard agast third-party misconduct, i.e.g@fconduct of the so-called ‘pill



mill’ physicians and staff as well as corrupt phacists and staff and, in fact, by their actions
the [d]efendants participated in such miscondytd. § 55.) The AG alleges that the defendants
were negligent “in not acquiring and utilizing spediabwledge and special skills that relate to
the dangerous activity in order to prevent anddmeliorate such distinctive and significant
dangers.” (Id. 1 58.) Further, the AG alleges thatdefendants “breachéukir duty to exercise
the degree of care, prudence, watchfulnesd,vagilance commensurate the dangers involved
in the transaction ofstbusiness.” (Id. 1 59.)

In Count VII, theAG seeks a court-approved medigainitoring program for prescription
drug users in West Virginia taid in diagnosis, treatment, anesearch._(Id. §{ 61-66.) Finally,
in Count VIII, the AG alleges violations of tistate’s Antitrust Act. According to the AG, the
defendants conspired with pill-mill physiciansdgsharmacists to restrain and monopolize trade,
resulting in a restraint of trade (or having an-amtst competitive effect on trade) by seeking to
gain an advantage over law-abiding, cargfholesale distributors. (Id. 1 67-74.)

Once it was named as a defendant in the Wegtnia lawsuit, Richie sought insurance
defense from Cincinnati under its commergjaheral liability policy (“CGL policy”) Cincinnati,
however, refused to provide Richie with a deteafier concluding that West Virginia’s claims
against Richie do not fall within the CGL polisylimits. Cincinnati then filed this declaratory
judgment action, seeking the Courfsclaration that it has no duty to either defend or indemnify
Richie with respect to thWest Virginia action.

This matter is now before the Court becaGg®cinnati has filed a motion for declaratory
judgment.In this motion, Cincinnati esstally seeks summary judgment ondeclaratory claim.
Richie has responded to Cincitilemotion. Also, Richie hafiled its own summary judgment

motion. The Court will consider ¢hparties’ motions below.



[l. STANDARD OF REVIEW
Before the Court may grant a motion for suamynjudgment, it must find that there is no
genuine dispute as to any maaériact and that the moving paris entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(a). The movpagty bears the initiddurden of specifying the
basis for its motion and identifyg that portion of the record thdémonstrates the absence of a

genuine issue of material fact. Celotex Corp Catrett, 477 U.S317, 322 (1986). Once the

moving party satisfies this burdehe non-moving party must produce specific facts demonstrating

a genuine issue of fact for trial. Anden v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).

Although the Court must review the eviderinethe light most favorable to the non-
moving party, the non-moving party studo more than show that there is some “metaphysical

doubt as to the material facts.” Matsushitad=lindus. Co., Ltd. v. Zethi Radio Corp., 475 U.S.

574, 586 (1986). The Federal Rules of Civil Phae require the non-maw party to present
specific facts showing that a genuine factusdue exists by “citing to particular parts of
materials in the record” or by “showing that tinaterials cited do not establish the absence . . .
of a genuine dispute[.]” Fed. R.\CIP. 56(c)(1). “The mere existem of a scintilla of evidence in
support of the [non-moving party’s] position whle insufficient; there must be evidence on
which the jury could reasonably find for thren-moving party].” Anderson, 477 U.S. at 252.
[ll. DiscussION
A. DuTY TO PROVIDE DEFENSE

In the instant case, the pivotasue is whether the underlyiongmplaint alleges facts that
require Cincinnati to provid®ichie with a defense undéne subject CGL policy. The CGL
policy was in effect from September 30, 2008il September 30, 2011. (See Policy [DN 21-3]

1.) Subject to certain limitations and exclusiahg, policy states that Cincinnati “will pay those



sums that the insured becomes legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ [that is caused by an ‘occurregjic&he policy also statethat Cincinnati has
“the right and duty to defend the insured agaamst ‘suit’ seeking thosdamages.” (Id. at 13.)

The CGL policy contains several definitions.d@ly injury” is defined as “bodily injury,
sickness or disease sustained Ipeeson, including death resultifpm any of these at any time.”
(Id. at 29.) “Property damage,” by contrast, is wedi as “[p]hysical injury to tangible property,
including all resulting loss of esof that property.” (Id. at 32"0ccurrence” isdefined as “an
accident, including continuous or repeated exposureubstantially the same general harmful
conditions.” (Id. at 31.) The policglso contains an exclusiongpyovision for certain expected
or intended injuries. It states: Kis insurance does not apply to:..‘Bodily injury’ or ‘property
damage’ which may reasonably be expected to result from the intentional or criminal acts of the
insured or which is in fact expected or intentdgdhe insured, even if the injury or damage is of
a different degree or type than actually expeaedtended.” (Id. at 14.) Based on this policy
language, the parties dispu(&) whether the AG’somplaint allegesan “occurrence”; (2)vhether
the AG’s complaint alleges claims for “bodily imjti or “property damag”; and (3) whether the
possibility of coverage is deated by the policy’s intentiohand criminal act exclusion.

To address these three issues, the Court must determine the scope of theliGGh

accordance with Kentucky law. See Erie R.R. € Tompkins, 304 U.S. 64, 78 (1938); see also

Talley v. State Farm Fire & Cas. Co., 223 F.3d 323, 326 (6th Cir. 2000) (“In a diversity action

involving an insurance contract, a federal copplies the substantive law of the forum state.”);

Pizza Magia Int'l, LLC v. Assurance Cof Am., 447 F. Supp. 2d 766, 770 (W.D. Ky. 2006).

Under Kentucky law, an insurer has the dutydédend the insured “if there is any allegation

which potentially, possibly or might come withihe coverage of the policy.” James Graham




Brown Found., Inc. v. St. Paul Fire & Marihgs. Co., 814 S.W.2d 27279 (Ky. 1991) (citation

omitted). In other words, the “insurance compamnyst defend any suit in which the language of
the complaint would bring it withithe policy coverage regardlesisthe merit of the action.” Id.
“O CCURRENCE”
As an initial matter, the parties disagree over whether the underlying complaint alleges a
covered “occurrence.” As notedake, the CGL policy in this caggovides coverage for claims
of bodily injury and property damage if thajury or damage is caused by an “occurrence.” The
term “occurrence” is defined as &ccident.” The term “accident’ not defined. (Id. at 13, 31.)

In Cincinnati Ins. Co. v. Motorist Mutual $n Co., the Kentucky Supreme Court analyzed the

meaning of the term “accident” ithe context of determiningghether a similar CGL policy’s
“occurrence” requirement had been met. 38v.3d 69, 73-76 (Ky. 2010). In so doing, the
Court held that the term “accident” must be edfd its ordinary meaning, as the term is not
ambiguous and has not acquired a technical meamitige realm of insurance law. Id. at 73-74.
The Court went on to state that the doctrine ofuiortis inherent in the ordinary meaning of the
term “accident.” Fortuity “consists of twcentral aspects”: intent and contrad. at 74.

In this case, the parties dispute whetheraleged outcome of Richie’s actions—namely,
the prescription drug abuse in West Virginia whoosts the State of Wegirginia “hundreds of
millions of dollars annually,” (Compl. [DN 20-2] 1-2)—can be properly deemed “accidental.”
In making their respective arguments, the pattighlight both aspects d@he fortuity doctrine:

intent and control. The Court will consider each aspect below.

Intent. In Motorists Mutual Instance Co., the Kentucky Sugme Court recognized that
a loss or harm is fortuitous “if it was not intetd. . . .” 306 S.W.3at 74 (internal quotation

marks and citation omitted). In other words, “a loskaixm is not fortuitous if the loss or harm is



caused intentionally by [the insuli¢’ 1d. In this case, Richi@rgues that the alleged harm is
fortuitous and properly deemed “accidental” simicdid not intend, nor could it have reasonably
anticipated, that distributing prescription drugs in response to orders it received from pharmacies
would lead to widespread dragldiction. (See Mem. in Supp. bfot. for Summ. J. (“Richie’s
Mem.”) [DN 20-1] 12-13.) According to Richie, @innati must defend it in the West Virginia
action because the AG’s complaint contaiegligence allegations, and because tlatisgations
“potentially, possibly or might” come within ¢hcoverage of the policy. (See id. at 12-17; see
also Resp. to Pl.’s Mot. for Dedl. (“Richie’s Resp.”) [DN 23] 13-20.)

In support of this position, Righhighlights that the complaisounds in negligence, as it
is “filled with allegations of negligence and theories of liability that are based on negligence.”
(Richie’s Mem. [DN 20-1] 14; Richie’s ResfbN 23] 11-18.) For example, the AG’s complaint
alleges that Richie “knew @hould have known” that its prodsc‘were not being prescribed
and consumed for legitimate medical purpos@Sdmpl. [DN 20-2] 1 42.According to Richie,
since there are allegations ofgligence, there are allegations that it did not intentionally cause
the alleged harm. Accordingly, ti@arm can be construed as “fattws,” an “accident,” and an
“occurrence,” triggering Cincinnagi duty to provide a defensésee Richie’s Mem. [DN 20-1]

14; Richie’s Resp. [DN 23] 14-17.) Richie argubat the negligence allegations in the AG’s
complaint cannot be ignored simply because tmeptaint also alleges intentional actions. (Id.)

In additional support of its position, Richie astthat the existenad regulations with
respect to the distribution obnotrolled substances, and the pderaltassociated with violating
them, shows that the alleged wsgeead drug addictionsimore reasonably considered to be the
‘unanticipated result’ of Richig distributions to state-regutd pharmacies.” (Richie’s Resp.

[DN 23] 13.) Further, Richie argues that it disttid its products in respse to orders received



from pharmacies—and that its reasonable expectation was that the pharmacies would dispense
the medications to patients presenting vphelscriptions written by licensed physicians. (Id.)

Cincinnati, by contrast, arguesatithe alleged harm in this case is neither fortuitous nor
properly deemed “accidental.” In this respect, Ginati argues that all of the claims asserted by
West Virginia in the AG’s complaint are basedRichie’s alleged intentional involvementtire
state’s prescription drug abuse epidendiccording to Cincinnati, #re is nothing “fortuitous” or
“accidental” about Richie’s alleged actions; thug, thaims asserted against Richie do not arise
from an “occurrence.” (Mem. in Supp. of Motrfecl. J. (“Cincinnati’'s Mem.”) [DN 21-1] 10;
Resp. in Opp. to Richie’s Motor Summ. J. (“Cincinnati’'s Rep.”) [DN 22] 10.) In support of
this position, Cincinnati arguesahthe “entire premise of the State of West Virginia’'s lawsuit . .
. is that Richie Enterprises, anctbther defendantpyovided excessivamounts of prescription
drugs to pharmacies in West Virginia.” (Cincati's Mem. [DN 21-1] 11.Cincinnati states that
because the result of this conduct was entii@lgseeablethe claims in the underlying lawsuit
cannot be consideredrfaitous. (See id.)

The Court considers Richigimsition more persuasive and holds that the AG’s complaint
sets forth allegations that the alleged harroiuitous and properly @ened “accidental” since
Richie did not intend for the alleged drug addiotto occur. While Cincinnati correctly points
out that the underlying complaintdludes allegations of intentioneonduct, Cincinnati seems to
overlook that theomplaint also contains allegationsnefgligent conduct. (See, e.g., Compl. [DN
20-2] 11 5 (“Defendants have actedgligently”); 16 (“Defendants have failed to diligently
respond to suspicious orders which the Defatslhave filled”); 5253 (Defendants both had
and breached “a duty to exercise reasonableigdahe marketing, promotion and distribution of

controlled substances”); 55 (“Deféants were negligent in failinp guard against third-party



misconduct”); 58 (“Defendants are negligent in actjuiring and utilimg special knowledge
and special skills that relate to the dangerouvigcin order to prevent and/or ameliorate such
distinctive and significant dangers¢incinnati is simply incorrect when it states that all of the
claims assertely West Virginia in the AG’s complaint are based on Richigntional actions.
Moreover, the Court agrees with Richie thatalegations of negligence in the AG’s complaint
are, in essence, allegations that Richie didim@ntionally cause thalleged harm. Therefore,
the Court finds that with respect to the intentems$f the fortuity doctrie, the alleged harm can
properly be deemed “fortuitous,” daccident,” and an “occurrence.”

The Court’s conclusion is supported by the hagdof Liberty Mutual Fire Insurance Co.

v. J M Smith Corp., 2013 WL 5372768 (D.S.C. Sept.Z,3). In that case, a district court in

South Carolina was presented with a similar declaratory judgment action. The court was asked to
determine the scope of an insurer’s defense aitigs to its insured under a CGL policy in the
same West Virgini@ase where Richie is nhamed as a party. Id. athé.court denied the insurer’s
summary judgment motion and granted the liedis summary judgmenmnotion, holding that
the insurer owed its insured a defensthim\West Virginia case. Id. at *6.

In reaching this conclusion, the court reasoned that the underlying complaint contained
specific allegations of negligea. Therefore, the facts dmbt support only knowing misconduct,
as the insurer argued. Id. at *5. The court alsoorezs that “the results ifthe West Virginia
action], creating a pill milWith widespread addictiomannot be said to benarmal consequence
of distributing prescription druge three pharmacies in a state over a limited time.” Id. Finally,
the court reasoned that while the acts allegetthe state complaintere “arguably based upon

intentional acts which resulted in violations\WWest Virginia law,” tke “conduct of distributing



prescription drugs based upon orders placed by phagmacnot, in and of itself, illegal and the
violation of laws cannot be reasonalalgticipated—especially as to [tiresured] . . . .” Id. at *6.

The Court agrees with the reasoning of¢bart in Liberty Mutual. The AG’s complaint

contains specifi@allegations of negligence. Thus, the factual allegationsot show only knowing
misconduct, as Cincinnati argues. Because theraligations of negligence, there are likewise
allegations that Richie did not intend for the alleged prescription drug abuse in West Virginia to
occur. Accordingly, with respect to the inteagpect of the fortuitydoctrine, it appears that
Richie is entitled to a defense from Cincinndtis, however, does not end the analysis. Instead,
the Court must turn to the second aspéche fortuity doctrine: control.

Control. When analyzing whether a particular @arne is “accidental,” the court’s focus
must not be solely on whethan insured intended a particular outcome. Instead, the court must
also focus on whether the outcome was “a chaweat beyond the control of the insured.” See

Motorists Mutual Ins. Co., 306.W.3d at 76 (internal quotationarks and citation omitted). In

other words, a court must “bear in mind that duitous event is one #t is beyond the power of
any human being to bring . . . to pass, [or is]within the control of thid persons . .. .” Id.
Regarding the control aspect, Richie agyuikat the alleged escription drug abuse

epidemic is fortuitous because its creatiors wayond Richie’s control—and within the control
of third persons. In thisespect, Richie states that it didtmatend, nor could it have reasonably
anticipated, that “a criminal daboration among complicit phaauies, physicians and patients
would produce the ‘effect’ — the addiction aadditional medical injuries of patients who
procured illegal prescriptions.” ({€hie’s Resp. [DN 23] 3.) In other words, Richie states that
the effect was “totally out dRichie’s control and completely in the control of third persons”—

namely, the pharmacists, physicians, and end-uée¢he prescription drugs. (See Reply in Supp.

10



of its Mot. for Summ. J. [DN 27] 9, 11.) Accorgj to Richie, “[a]ny injurés or accidental harm
that occurred after Richie legally sold andogigd its products to licensed pharmacies was totally
out of its control.” As such, the “necessary fortuity required by the law is satisfied to trigger a
coverable occurrence undée policy.” (1d. at 9.)

Cincinnati responds that the alleged pres@iptirug abuse epidemic is not fortuitous, as
its creation was within Richie’s otrol. In this respect, Cincinnatompares the facts of this case

to the facts of Motorists Mutualn Motorists Mutual, the Kentucky Supreme Court held that a

claim of defective construction against a homelauiid not, standing alen a claim for property
damage caused by an “occurrence” under a @&icy. 306 S.W.3d at 71. Ultimately, the Court
reasoned that while it was “highly unlikely tH#te homebuilder] subjéiwely intended to build

a substandard house,” id. at 74, the event wa$onoitous since the hoebuilder “had control
over the construction of the . . . hepreither directly or througtihe subcontractors it chose.” Id.
at 76. According to the Courtebause one could not logically démat the allegedly substandard
construction was a “fortuitous, truly accidentent,” the faulty workmanship claim was not
covered by the CGL policy. Id. at 7B this case, Cincinnati argues that a similar conclusion is
warranted because the “supplying of pharmaceutinags to pharmacies in West Virginia was
[not] a ‘fortuitous, truly accidental, eveti (Cincinnati’s Mem. [DN 21-1] 11.)

The Court finds Cincinnati’'s argument unpersuvasind thus agrees with Richie that the
allegations of negligent conduct in the compiaupport a decision that the alleged prescription
drug abuse epidemic is fortuitousise its creation was beyond Richie€sntrol. In Motorists
Mutual, there was no question that the alleged faulty construatienwithinthe contractor’s
control. The contractor could determine whettie construction was aggtable or substandard,

as he had the ability to either complete the wharkself or hire a subcontractor to perform the

11



job. 306 S.W.3d at 76. In this case, though, thegatl harm is the prescription drug abuse
epidemic in West Virginia, and its creation exded beyond Richie’s control. The pharmacies in
West Virginia dispensed the prescription drugs to people who presented seemingly valid
prescriptions. There is no allegation that Racltontrolled” the pharmacies—Ilet alone to whom

the pharmacists dispensed the drugs —in the samaener that a coractor controls his
subcontractors. Likewise, physiogm wrote the prescriptions rfdhe end-users of the drugs.
Again, there is no allegation that Rich@ntrolled the physicians in the same manner that a
contractor controls his subcontractors. Accordingly, the Court fimalsthe fortuity required by

law is satisfied to trigger a coverablecarrence under the CGL policy. The decision in

Motorists Mutual is distinguisible from the present case.

“BODILY INJURY” OR “PROPERTY DAMAGE "

The Court’s determination th#te underlying complaint alies a covered “occurrence,”
however, does not end the analysis with respeathether Cincinnatbwes Richie a defense
under the subject CGL policy. This is because the policy provides that Cincinnati only has a duty
to defend against suits that seek damages beoatisedily injury” or “property damage” which
is caused by an “occurrence.” (See Policy [DN 21-3) In this respecCincinnati argues that
coverage does not exist under gudicy since the State of Westrginia is not seeking damages
for either “bodily injury” or “property damage.” Instead, Cincinnati maintains that West Virginia
is seeking damages for its economic losses—harttee money it has been required to spend
because of the prescription drug abuse epidemiWaest Virginia. Cincinnati states that such
losses do not come within thefaétion of “bodily injury.” (Cincinnati’'s Mem. [DN 21-1] 12-

13; Cincinnati’'s Resp. [DN 23] 1B84.) Further, Cincinnati statesaththere is no allegation that

the State of West Virginia is seeking damafpgsany property damage, which is defined in the

12



CGL policy as physical injury to tangible properAccording to Cincinnati, since the AG is not
seeking damages for bodily injury or propertyrnd@e, there can be no insurance coverage. (Id.)

While Richie does not clearly articulate apesse to this argument, it seems to the Court
that Richie implicitly argues that the undanlg complaint does seek damages for “bodily
injury,” as West Virginia’s action is based tre alleged prescription drug abuse epidemic and
the bodily injury of West Virginia citizens._(See Richie’s Resp. [DN 23] 19-20.) For the
following reasons, the Court agree#th Richie’s position and hdé that the complaint seeks
damages for “bodily injury.”

As Cincinnati highlights, the underlying complais filled with allegations which show
that the State of West Virginia seeks econodamages—i.e. the money it has been required to
spend due to the prescription drug abuse epgmeBut in addition to seeking damages for
economic harm, the AG’s complaint also contaatiegations which seek damages for “bodily
injury.” Specifically, in Count VII, the AG bringa claim for the costs @& “medical monitoring”
program. (Compl. [DN 20-2] 11 61-66.) The AG ghs that the “increased susceptibility to
death, injuries and irreparable harm to theltheaf abusers and dependent users resulting from
their exposure to prescription drugs can onlynbiégated or addressed by the creation of a
Court-supervised fund, financed by the Defaridathat will fund a comprehensive medical
monitoring program . .. .” (Id.  64.) The AG allteges that “[p]rescription drug users in West
Virginia have no adequate remedy at law in thanhetary damages alone do not compensate for
the continuing nature of the harm to them .. .” (Id. § 65.) Furthe the AG alleges that
“[w]ithout a court-approved medical treatmanbnitoring program, the relevant product users
will not receive prompt medical care whidould detect and prohg their productive lives,

increase prospects for improvement and minindizability.” (Id. T 66.)These allegations show

13



that in addition to seeking damages for economimh¢he State of West ¥ginia is seeking to

recover damages on behalf of its citizens favdity injury.” See_Baugh@an v. U.S. Liab. Ins.

Co., 662 F. Supp. 2d 386, 396 (D.N.J. 2009) (“The underlying plaintiffs have brought suit to
procure, among other things, thestoof medical monitoring ‘as deges’ for thebodily injury’
they allegedly suffered due taposure to dangerous ldgef mercury and sthe underhing suit
falls within the generalaverage of the CGL policy.”).
INTENTIONAL AND CRIMINAL ACT EXCLUSION

As a final matter, Cincinnafirgues that coverage doed eaist under the subject CGL
policy because its intentional act and criminaleatlusion defeats any possibility for coverage.
With respect to this argument, Cincinnati maingtimat in the AG’s complaint, the allegations of
intentional and criminatonduct on Richie’s part are plentifdlhus, Cincinnati states that as a
matterof law, West Virginia's problems could reasdiya be expected to result from Richie’s
intentionaland criminal conduct. Cincinnati argues teaéen if coverage might otherwise exist,
the policy’s exclusion appligs negate coverage. (CincinisMem. [DN 21-1] 13-14.)

In support of this position, Cincinnati ctdhompson v. West American Insurance Co.,

839 S.w.2d 579 (Ky. App. 1992). In that case, ttsaiiad argued that the insurer had a duty to
defend it because the underlying complaint contained negligence allegations. The Kentucky
Court of Appeals rejected this argument, hoddihat the “allegations of the complaint cannot
compel a defense if coverage does not exist.” Id. at 581. The Court also held that the “obligation
to defend arises out of the insurance contract, not from the allegations of the complaint against
the insured.” Id. According to Cincinnati, the@@t must similarly hold that coverage does not
exist in this case. Cincinnati amggithat the allegations of intentional and criminal conduct make

the intentional and criminal act exclusion apatie—even if coverage might otherwise exist.

14



The Court finds, however, thaincinnati’'s argumet is without merit. As discussed
above, the conduct of distributing prescriptanugs based upon orders placed by pharmacies is
not, in and of itsd| illegal and theviolation of laws cannot be reasdig anticipated. Further,
the underlying complaint contains allegations flafltwithin the insurace policy’s language, as
there are allegations that the prescription dabgse epidemic was “fortuitous,” an “accident,”
and an “occurrence.” Moreover, wrdKentucky law, any exceptioasd exclusions in insurance
policies “must be ‘strictly construed [againsetinsurer] to make insurance effective.” See

Deerfield Ins. Co. v. Waen Cnty. Fiscal Ctex rel. City-Cnty. Planning Comm’n, 88 S.W.3d

867, 873 (Ky. App. 2002) (citation omitted). Thuse tGourt finds that the policy’s intentional
and criminal act exclusion does magate coverage in this case.

In this respect, the Court notes that Qmmaiti’s reliance on Thomps is misplaced. As
Richie correctly notes, in that case, the insured had been sued for sexual molestation—and the
Kentucky Court of Appeals heldwas “inconceivable that a crinahact of sexual molestation,
the essence of which is gratdition of sexual desire, could Eilsly be an ‘occurrence’ for
purposes of insurance coverag839 S.W.2d at 581. In other vas, sexual molestation could
not be fairly characterized asgligent or accidental, regardless of the fact that there were
allegations of negligence inghunderlying complaintSee _id. Here, thouglthe Court has held
that the alleged presctipn drug abuse epidemic can be faclyaracterized as accidental. Thus,
Thompson is distinguishable from the currentactThe intentional and criminal act exclusion
does not negate coverage. Accogiiyn the Court concludes that Cinnati has a duty to defend
Richie under the CGL policy. As to this issobdefense, Cincinnati’'snotion for declaratory

judgment [DN 21] iDENIED and Richie’s summary judgment motion [DN 203RANTED.

15



B. DUTY TO INDEMNIFY
Under Kentucky law, the obligation to defetiee insured “is separate from the duty to

provide coverage and to pay.” Wolfoxd Wolford, 662 S.W.2d 835, 838 (Ky. 1984). With

respect to the duty to indemnifiRichie argues that if, for some reason, a judgment is later
entered against it in the West Virginia lawsuit, Cincinnati is obligated as a matter of law to
indemnify it in full. According toRichie, “[a]ny judgment again&ichie . . . would be based on
an express negligence claim or a claim that ésed on negligence despite some labels to the
contrary in the complaint.” (Rige’s Resp. [DN 23] 21.) Richidtis urges the Court to declare
that Cincinnati has a duty to indemnify it for gonggment that may be entered against it. (Id.)

In its response, Cincinnati argues that the dgiohgy complaint is replete with allegations
of intentional and illegabehavior on behalf of Richie. Thuslidbility is imposed on Richie for
its intentional or illegal conducthere can be no coverage that liability—because the policy’s
exclusions for intentional and illegal conduct wbalpply to negate the possibility of coverage.
(Cincinnati’'s Resp. [DN 22] 1-2.rincinnati urges the Court tdeclare that has no duty to
indemnify Richie for any judgment that might beered against it in the VEeVirginia lawsuit.

The Court finds that at this puiin the litigation neither party is ertfed to judgment on
the indemnity issue. Contrary to Richie’s agsertit is not necessarily true that any judgment
against Richie would be based @megligence claim or a claim premised on negligence. Instead,
the Court finds it equally likely that a judgmembuld be based on Richgealleged intentional
conduct. Similarly, contrary to Cincinnati’'s asganmt it is not certain thaany judgment against
Richie would be based on Richie’s alleged intentional conduct. Instead, it is equally likely that a
judgment would be based on Richie’s alleged neglig. Therefore, the Cduwhooses to wait to

rule on the indemnity issue untilere is a judgment enteredthe underlyingaction. Regarding
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the indemnity issue, Cincinnati’'s moti for declaratory judgment [DN 21] BENIED and
Richie’s summary judgment motion [DN 20]0&NIED.
V. CONCLUSION
For the reasons set forth aboVe,|S HEREBY ORDERED that Plaintiff Cincinnati’s
motion for declaratorjudgmentDN 21] isDENIED.
IT IS FURTHER ORDERED that Defendant Richie’summaryjudgment motion [DN
20] is GRANTED in part andDENIED in part. It SGRANTED as to the defense issue. It is

DENIED as to the indemnity issue.

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

cc: counsel of record March 4, 2014
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