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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION

CIVIL ACTION NO. 1:12-CV-00186-JHM-HBB

CINCINNATI INSURANCE COMPANY PLAINTIFF
V.
RICHIE ENTERPRISESLLC DEFENDANT

M EMORANDUM _OPINION AND ORDER

This matter is before the Court on the Motiortter [DN 29] of the Plaintiff, Cincinnati
Insurance Company (“Cincinnati”), in which Cinnati asks the Coutb alter its Memorandum
Opinion and Order [DN 28] that was entered on March 4, 2014. Fully briefednahter is ripe
for decision.For the following reasons, @innati’'s motion [DN 29] iSSRANTED.

|. BACKGROUND

The Defendant, Richie Enterprises, LLR(¢hie”), is a pharmaceutical drug distributor
incorporated in Kentucky. On June 26, 2012, $taete of West Virginiathrough its Attorney
General, sued Richie and other pharmaceutioad) distribution companies, alleging that they
illegally distributed controlledsubstances by supphg physicians and dgstores with drug
guantities in excess of legitimate medical neede(Sompl. [DN 20-2] 1 2-3.) According to the
Attorney General, Richie and the other drugrdistion companies becana integral part of
the “pill mills” in West Virginia. (Id. 1 4.) The #orney General thus alleges that they are liable
for the harms caused to the Stat&Vest Virginia. (I1d. T 2.)

Once it was named as a defendant in the Wigtnia lawsuit, Richie sought insurance
defensdrom Cincinnati undeits commercial general liabiligolicy (“CGL policy”). Cincinnati,

however, refused to provide Richie with a deteafter concluding that the Attorney General’s
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claims against Richie did not fall within the CGolicy’s limits. Cincinnati then filed this
declaratory judgment action, seelithe Court’s declaration thathad no duty to either defend
or indemnify Richie with respect to the West Virginia action.

On March 4, 2014, the Court entered a Meandum Opinion and Order [DN 28]. In it,
the Court denied Cincinnati’'s rtion for a declaratory judgmend concluded that the claims
asserted against Richie in tbaderlying action potentially cameithin the coverage provided
by the CGL policy, triggering Cincinnati’'s duty ttefend. In specific, #h Court found that the
underlying lawsuit contained allegations of arcorrence,” as defined by the CGL policy. (See
Mem. Op & Order [DN 28] 6-12.The Court also found that titorney General was seeking
damages for “bodily injury.” (Id. at 12-14.) As its finding of “bodily ifqury,” the Court stated:

[T]he underlying complaint is filled withll@gations which showhat the State of
West Virginia seeks economic damages—the money it has been required to
spend due to the prescription drug abapalemic. But in addition to seeking
damages for economic harm, the AG’s ctaimd also contains allegations which
seek damages for “bodily injury.” Spedcidilly, in Count VII, the AG brings a
claim for the costs of a “medical mitaring” program. The AG alleges that the
“increased susceptibility to death, injuriaad irreparable harm to the health of
abusers and dependent usessulting from their exposa to prescription drugs
can only be mitigated or addressed bg theation of a Court-supervised fund,
financed by the Defendants, that wilind a comprehensive medical monitoring
program . . . .” The AG also allegesath‘[p]rescription drug users in West
Virginia have no adequate remedy at lemthat monetarylamages alone do not
compensate for the continuimgture of the harm to them . .” Further, the AG
alleges that “[w]ithout a @urt-approved medical treaent monitoring program,
the relevant product users will noéceive prompt medical care which could
detect and prolong their productive lives;rease prospects for improvement and
minimize disability.” These allegations show thatin addition to seeking
damages for economic harm, the State of West Virginia is seeking to recover
damages on behalf of its citizens for “bodily injury.”

(Id. at 13-14 (emphasis added and internal citatmmitted).) In other words, the Court relied on
Count VII in the underlying complaint, containitige Attorney General’s “medical monitoring”

claim, to hold that the underlying lawsuit aged claims for “bodily injury.” (See id.)



After the parties filed their dispositive motions in this federal case, the Attorney General
filed an amended complaint in the underlyingiat In the amended corgint, the Attorney
General entirely removed Count VII and all of gilkegations relating tds medical monitoring
claim. As a result, the specific paragraphsdchg the Court for the proposition that the claims
against Richie were for “bodily injury” no longappear. (Am. Comp[DN 29-2].) Cincinnati
argues that with the removal tife allegations which formed the basis for the Court’s decision
that the claims against Richie included claifas “bodily injury,” it no longer has a duty to
provide a defense to Richie. Cincinnati askg Court to alter itdMemorandum Opinion and
Order [DN 28] to reflect this fact. (See Mem.Supp. of Mot. to Alter [DN 29-1] 2-3.) In the
alternative, if the Court does nalter its Memorandum Opinion and Order, Cincinnati asks that
the Court make that opinion final and appekgursuant to Rule 58). (See id. at 3.)

[l. STANDARD OF REVIEW

Cincinnati brings its motion “pursuant to Rule 59(e).” (Mot. to Alter Mem. Op. & Order
[DN 29] 1.) However, a Rule 59(e) motionatih“be filed no later than 10 days aftentry of
[the] judgment.” Fed. R. Civ. P. 59(e) (emphasis added). In this case, no final “judgment” has

been entered. Therefore, Rule 59(e) doesipply. See Loomis v. Chrysler Corp., 4 Fed. App’x

214, 215 (6th Cir. 2001) (upholding a district dsudenial of a motion to alter or amend a
judgment because no final judgment had been entered).
Nevertheless, district courts possess theaaiiyhand discretion to reconsider and modify

their interlocutory orders at any time beforeali judgment. See Leelanau Wine Cellars Ltd. v.

Black & Red, Inc., 118 Fed. App®42, 945-46 (6th Cir. 2004) (nat that district courts “have

inherent power to reconsider interlocutory orders before entry of a final judgment” and that

such courts “may modify, or even rescind, sintArlocutory orders”); Stewart v. Classicke, Inc.,




2007 WL 2908751, at *1 (W.D. Ky. Oct. 4, 2007).iF lauthority arises both from common law
and under Rule 54(b). “Traditionallgpurts will find justificationfor reconsidering interlocutory
orders when there is (1) an intening change of controlling law; (2) new evidence available; or

(3) a need to correct a clear error or préveanifest injustice.” Rodriguez v. Tenn. Laborers

Health & Welfare Fund, 89 Fed. App’x 949, 959 (&M. 2004). A motion to reconsider under

Rule 54(b), however, “may not serve as a vehlelentify facts or raise legal arguments which
could have been, but were not, raised or addwduring the pendency tiie motion of which

reconsideration [is] sought.” Owensboro @Gréio., LLC v. AUI Contacting, LLC, No. 4.08CV-

94, 2009 WL 650456, at *2 (W.D. Ky. Mar. 10, 20@®iting Jones v. Casey’s Gen. Stores, 551

F. Supp. 2d 848, 854-55 (S.D. lowa 2008); Rodriguez, 89 Fed. App’x at 959).
[1l. DISCUSSION

In Cincinnati’'s memorandum in support of m®tion to alter, Cinecinati makes clear that
it “is not seeking to reargue the issues alreattiressed and resolved by the Court or otherwise
rehash the arguments previoustade.” (Mem. in Supp. of Mot. talter [DN 29-1] 1.) Instead,
Cincinnati’'s motion is “based on the fact thag thllegations made against Richie Enterprises in
the underlying case have been amended and the claims which the Court found came within the
Cincinnati policy’s bodily injury definition havieeen removed.” (Id.) In response to this motion,
Richie does not dispute that West Virginia’'sgkhey General amended its complaint to remove
Count VIl and its claim for medal monitoring. Nevertheless, diie argues that the Court’s
prior ruling that Cincinnati owes it a defensamains correct—even in light of Count VII's
removal. (See Def.’s Resp. to Pl.’s Mt Alter (“Def.’s Resp.”) [DN 30] 3.)

The CGL policy at issue provides that Gmmati only has a duty to defend against suits

that seek damages “because of ‘bodily injury. ta which this insurance applies.” (CGL Policy



[DN 21-3] 13.) “Bodily injury” is defined asbodily injury, sickness or disease sustained by a
person, including death resulting from any of thed any time.” (Id. at 29.) In its initial
Memorandum Opinion and Order [DN 28], the Gotwnsidered whether or not the complaint
contained allegations of “bodilyjury.” (Mem. Op. & Order DN 28] 12-14.) As noted above,
the Court found that it did. (Id. at 13.) Now, foetfirst time, Richie argues that the Court should
interpret the phrase “becausebaidily injury” more broadly thathe phrase “fobodily injury.”
According to Richie, when the Court employs aduater interpretation, it must find that here,
even in the absence of Count VII and the medmeahitoring claim, WesVirginia is seeking
damages “because of” the bodily injuwifits citizens. In support afs argument, Richie cites the

Seventh Circuit’s decision in Medmarc Casuéty. Co. v. Avent America, Inc., which noted:

[Clourts do interpret [the phrase “becawdébodily injury”] differently [than the
phrase “for bodily injury”] and courts gerally interpret th phrase “because of
bodily injury” more broadly. The logic of this difference in interpretation can be
illustrated by considering the following example: an individual has automobile
insurance; the insured individual causadaccident in which another individual
became paralyzed; the paralyzed individsias the insured driver only for the
cost of making his house wheelchair accessiimefor his physical injuries. If the
insured driver had a policy that onlgwered damages “for bodily injury” it would
be reasonable to concludleat the damages sought in the example do not fall
within the insurer’s duty. However, iféhinsurance contract provides for damages
“because of bodily injury” then the sorer would have a duty to defend and
indemnify this situation.

612 F.3d 607, 616 (7th Cir. 2010) (internal citatornitted). According to Richie, the underlying
complaint, at its core, seeks compensation for expenses, damages, and losses incurred because of
the addiction, increased injuryné death arising from prescriptiainug abuse. Richie states that
the alleged damages thus arise “becaudeodily injury.” (Def.’s Resp. [DN 30] 3.)

In its reply, Cincinnati fist argues that Richie waiteddt late to make this argument—
and that Richie should have made the argunrg before it filed its response to Cincinnati’s

motion to alter. (Reply Mem. in Further SuppMdt. to Alter [DN 31] 2.) Cincinnati notes that



Richie should have, but did not, make those argusnents briefs filed prior to the Court ruling
on the cross-motions for summary judgment. (Bleen. Op. & Order [DN 28] 13 (“Richie does
not clearly articulate a respanso this [bodily injury] argment.”) Second, Cincinnati argues
that Richie’s argument is inconsistent witie State of West Virginia’s own position on the
nature of the damages sought. In this respecici@ati notes that when arguing that its case
wasimproperly removed to federal court, the Attorn@gneral claimed that “the only monetary
damages asserted in this action are those that to the state, alone. There are no monetary

damages sought in this action based on damadiesesiiby individual WesVirginia citizens.”

(W.V.'s Mem. in Supp. of Mot. to Remand, W.&kX rel. Morrisey v. AmerisourceBergen Drug
Corp., No. 2:12-3760, 2012 WL 8281289, at *11 (S.D. W. Va. Aug. 27, 2012). Third, Cincinnati
argues that while Medmarc noted that courtsrpret the phrases “because of bodily injury” and
“for bodily injury” differently, the case’s ultiate holding supports its position, as the Seventh
Circuit found no duty to defend. 612 F.3d at 616. In sGmg¢innati argues that West Virginia is
seeking recovery for economicskes; it is not seeking damagescause of bodily injury.”

The Court agrees with Cincinnati. As anialitmatter, the Court agrees with Cincinnati
that Richie should have made its argument megtier, in its biefs filed prior to the Court’s
ruling on the cross-motions for mumary judgment. Thus, the Coumted not consider Richie’s

argument here. See Owensboro Grain Co., ML 8UI Contracting, LLC, No. 4:08CV-94, 2009

WL 650456, at *2 (W.D. Ky. Mar. 10, 2009) (citations omitted) (noting that a Rule 54(b) motion
“may not serve as a vehicle to identify factsaise legal arguments which could have been, but
were not, raised or adduced during the pendaricthe motion of whikb reconsideration [is]
sought”). The Court notes, howeveratleven if it werdo consider Richie’s argument, it would

still find in favor of Cincinnati. In thisespect, the Court turns to Medmarc.



In Medmarc, parents who bought productstaining Bisphenol-A (“BPA”) sued the
products’ manufacturer, alleging thtaey did not receive the full befiteof their purchase. Id. at
609. The parents alleged thattmanufacturer was aware aflarge body of research which
showed that BPA, even at low levels, is haimduhumans (and, especially, children)—and that
despite this knowledge, the manufaer marketed its products asperior in safety to other
products for infants and toddlelsl. The insurance companies the manufacturer argued that
they had no duty to provide a defense, as the parents’ claims sought economic damages due to
the purchase of unusable products, not damages “becdtodily injury.”ld. The manufacturer
countered that it was owed a defense because the parents’ claims ultimately related to products
that caused physical harm to consumers duthéo BPA exposure. The manufacturer argued
that the damages sought were thus “bseanf bodily injury.” Id. at 609, 614.

In concluding that the insurance comparad no duty to provide a defense, the Seventh
Circuit first noted the parents’ concessiontiie underlying case that they were “seeking only
economic damages and [did] not claim any bodily injury.” Id. at 615. The Court then held that
“[e]ven considering the broader duty to defemdated by the phrase ‘because of bodily injury,’
the complaints in the underlying suits [did] not reach the level of asserting claims ‘because of
bodily injury.” 1d. at 616. The Gurt reasoned that the parent®ahy of relief was “not that a
bodily injury occurred and the damages sougtvffrom that bodily injury.” Instead, it was
“that the plaintiffs would not hae purchased the products hade[tmanufacturer] made certain
information known to consumers . . . .” Id.

The Seventh Circuit in Medmarc cited HeaBthre Industry Liability Insurance Program

v. Momence Meadows Nursing Center, 566 F.3d 689 Cir. 2009), in support of its holding. In

that case, the underlying comiplifaalleged that nursing hometjnts were mistreated, leading



to the nursing home submitting false claims tadMare and Medicaid. Id. at 691. The complaint
laid out numerous abuses that caused bodilyyrjo patients. However, the court nevertheless
found that the complaint did not assert damages “because of bodily injury.” It reasoned:

The injuries to the residents as alleged by the plaintiffs relate back to Momence’s

cost reports to the government where itiied that it providedquality services

and care. Plaintiffs claim Momence knélat was false. The statutory damages

they seek result from those allegedliséafilings, and not from any alleged bodily

injury to the residents. Although thelegations in the underlying complaint

detailing the injuries suffered by Momee residents put a human touch on the

otherwise administrative act of falselling, they need not be proven by the
plaintiffs to prevail. Under the FCA aride IWRPA, the plaintiffs do not have to

show that any damages résd from the shoddy care.

Id. at 694. The Seventh Circuit Medmarc stated that based orstlogic, the claim that BPA
could cause physical harm “gnkxplain[ed] and support[ed] éhclaims of the actual harm
complained of: the economic loss to the purehaf the products due to the alleged false
advertising and failure to warnltl. at 617. The Court noted thatrecover on thir claims, the
parents did not need to proveathany actual injury occurred, @ven that BPA conclusively
causes bodily injury. See id.

The Court finds that a similar rationale is apgible here. In this case, in the absence of
the medical monitoring claim, West Virginiagslely seeking damages fihe money it has been
required to spend because of the prescription drug abuse epidemic in West Virginia. The State of
West Virginia does not need to prove that passwere injured by prescription drugs to prove
that Richie and the other drug distributionmpanies violated West Virginia’s Uniform
Controlled Substances Act or Consumer Crenlit Brotection Act. Likewise, they need not offer
such proof to show that &hie and the other drug diditition companies caused a public

nuisance—or to show that theyere negligent in their distrilion of controlled substances,

causing the State of West Virginia incur excessive costs. Tid¢torney General's claim that



persons suffered physical harm and death due to prescription drugs only explains and supports
the claims of the actual harm complained oé #tonomic loss to the & of West Virginid.
Accordingly, the Court finds that Cincinnati dasst have a duty to provide a defense to Richie

in connection with claims assed in the amended complaintlight of the Attorney General’s
deletion of Count VIl and its medical monitoring claim.

Richie’s response suggests thath a holding is contraty the CGL policy’s language,
which states that “[d]Jamages because of ilyodjury’ include damages claimed by any person
or organization for care, loss of services or deasulting at any time from the ‘bodily injury.™
(CGL Policy [DN 21-3] 14.) Richie argues that tBate of West Virginia should be deemed an
organization seeking damages “because of bodilyyihjfor the care, loss of services, and death
due to the alleged prescription drug epidemithiait state. (See Def.Resp. [DN 30] 10.) But
the Court again reiterates that West Virgiiganot seeking damagesetause of’ the citizens’
bodily injury; rather, it is seeking damages begait has been required to incur costs due to
Richie and the other drug distribution companialéged distribution ofdrugs in excess of
legitimate medical need. This distinction, whikemingly slight, is an important one. As such,
Cincinnati's motion iISSRANTED. The Court need not rule on Cincinnatiégjuest to make the
March 4, 2014 MmorandunOpinion andOrder[DN 28] final and appealable.

I\V. CONCLUSION

For the reasons set forth aboWvie]S HEREBY ORDERED that Cincinnati’'s motion to

alter[DN 29] is GRANTED. The Court’s conclusion in ifgrevious Memorandum Opinion and

Order [DN 28] that Cincinnati owed Richie afelese based on the allegations in the underlying

! To the contrary, to support the medical monitoring claim, the Attorney General would have been required t
that West Virginia's citizens suffered physical harm and death from using prescription druggr&ufcivould
have been required to establish that the citizens haablequate remedy at law—and to establish that monetary
damages alone would not compensate them. Such proof also would have been required to show tisatvthéduser
not receive prompt medical caréhout the court-approved medicaéétment monitoring program.

9



complaint remains the same: Cincinnati is obligatedeimburse Richie for its defense costs in

the underlying action from the time the original complaint was filed on June 26, 2012 until the
amended complaint was filed in January of 2014. The Court clarifies, however, that due to the
amended complaint’s allegations, and the datetf Count VII and tB medical monitoring

claim, Cincinnati no longer has a duty to paghRe’s defense costs the underlying suit.

Pl Q
S

Joseph H. McKinléy; Jr., Chief Judge
United States District Court

July 16, 2014
cc: counsel of record
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