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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:15-CV-00093 HBB

VICKI A GORBETT PLAINTIFF

VS

CAROLYN W. COLVIN, Acting
Commissioner of Social Security DEFENDANT

MEMORANDUM OPINION
AND ORDER

BACKGROUND

Before the Court is the complaint (DN 1)\tki A Gorbett (“Plaintiff”) seeking judicial
review of the final decision of the Commissesnpursuant to 42 U.S.C. § 405(g). Both the
Plaintiff (DN 17) and D&ndant (DN 23) have filed a Faahd Law Summary. In addition,
Plaintiff has filed a motion to remand underngnce six of 42 U.S.C. § 405(g) (DN 16).
Defendant responded (DN 22), andiRtiff filed a reply (DN 24).

Pursuant to 28 U.S.C. 8§ 636(c) and Fed.REEiv3, the parties have consented to the
undersigned United States Magistrate Judge cdimdua@ll further proceedings in this case,
including issuance of a memorandum opinion andyesf judgment, withdirect review by the
Sixth Circuit Court of Appealsn the event an appeal ided (DN 14). By Order entered
February 9, 2016 (DN 15), the parties were notitieat oral arguments would not be held unless

a written request was filed and grash. No such request was filed.
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FINDINGS OF FACT

Plaintiff filed an application for Disabilitynsurance Benefits on April 8, 2013 (Tr. 182-
84)! Plaintiff alleged that she became disaledViarch 5, 2013 as a result of a combination of
diabetes, a heart condition, high cholesterol, status post cardiac stent, a back injury, depression,
and other issues (Tr. 191-92). Administrativaw Judge Richard Guida (“ALJ”) conducted a
video hearing remotely from Baltimore, Marylaod November 17, 2014 (Tr. 48). Plaintiff was
present at Bowling Green, Kentucky angresented by Mary Burchett Bower, Esgl.). Also
present and testifying was Richard Sman impartial vocational expeitl().

In a decision dated January 20, 2015, the ALJ evaluated this adult disability claim
pursuant to the five-step sequential evaluapoocess promulgated by the Commissioner (Tr.
103). At the first step, the ALfound Plaintiff has not engaged in substantial gainful activity
since March 5, 2013, the alleged onset date XU%). At the second step, the ALJ determined
that Plaintiff's coronary artery disease, degatiee joint disease, denerative disc disease,
diabetes, asthma, and obesity are “severe” immgants within the meaning of the regulations
(Tr. 105). Also at the second step, the Aflolind Plaintiff’'s claimed sleep apnea, acute
bronchitis, and mental impairments to be “nowmese” impairments within the meaning of the
regulations (Tr. 105-06). At the third step, thkeJ concluded that Plaintiff does not have an
impairment or combination of impairments thraeets or medically eglsaone of the listed
impairments in Appendix 1 (Tr. 106).

At the fourth step, the ALDbtind Plaintiff has the residualrictional capacity to perform
less than a full range of light wo(Tr. 107). More specificall the ALJ found that Plaintiff can

frequently use ramps and stairs dratjuently stoop, crouch, and crawdl.j. The ALJ further

! Plaintiff's application indicates a file date of April 19r(182). This conflicts with the April 8 date provided by
the ALJ, (Tr. 103). This discrepancy is not relevant éodisposition of Plaintiff's case, and the April 8 date will be
used for clarity.



determined that Plaintiff can occasionally climb ladders, ropes, and scaffolds and can
occasionally reach with her non-dominant upper extreniiy).( However, she must avoid
exposure to “temperature extremes, vibratiomszards, fumes, odors, dust, gases, and poor
ventilation” (d.). Relying on testimony from the voaatial expert, the ALfound that Plaintiff
is able to perform her past relevant work aas inspector/hand packager, both as performed
generally and as actually perforchgTr. 110). Therefore, th&LJ concluded that Plaintiff has
not been under a “disability,” as defined in Bacial Security Act, from March 5, 2013 through
the date of the decisiohd().

Plaintiff timely filed a request for the AppsaCouncil to review th ALJ’s decision (Tr.
30-32). The Appeals Council denied Plaintiff’'s request for reviewefthl's decision (Tr. 1-

6).

CONCLUSIONS OF LAW

A
As a preliminary matter, the Plaintiff haowed the Court to remand for consideration of
new medical records which she claims supportmmn’s opinion and would lead to a different
outcome (DN 16, DN 24). Sentence six of 451Q. § 405(g) authorizes a prejudgment remand
for consideration of new and material evidena for good cause was not previously presented

to the Commissioner. Faucher v. Sec’yH#alth & Human Servs., 17 F.3d 171, 174-175 (6th

Cir. 1994). The party seeking remand bears thddyuof demonstrating that a remand is proper
under 8 405(g).d.
Evidence is “new” if it did not exist athe time of the administrative proceeding.

Ferguson v. Comm’r of Soc. Sec., 628 F.3d 258 (6th Cir. 2010); Sizemore v. Sec'y of




Health & Human Servs., 865 F.2d 709, 711 (6th Cir. 1988)duriam). Evidence is “material”

if there is a reasonableqgtrability that a different dispositiomould have resulted if the evidence

had been submitted during the original proceeding. Ferguson, 628 F.3d at 276; Sizemore, 865

F.2d at 711. Notably, evidence is not consideretenad if it merely depicts an aggravation or
deterioration in an existing condition. Sizamo865 F.2d at 712. “Goarhuse” is demonstrated
by showing a reasonable justifimn for the failure to acquire and present the evidence to the

Administrative Law Judge. FosterMalter, 279 F.3d 348, 357 (6th Cir. 2001).

The evidence the Plaintiff is seeking to introdus new, as it consists of medical records
from Dr. Brian Elmlinger which show treatmeof the Plaintiff from December 29, 2014,
through May 6, 2015, as well as a medical sourestent dated June 12, 2015 (DN 17, at p. 3).
However, the evidence is likely not materialdahe Plaintiff has not shown a good cause for
failing to present the evidence lar initial hearing. First, muchf the evidence chronicles a
decline in the Plaintiff's lower back conditiorfor instance, Dr. Elmling&s report of May 6,
2015 specifically notes that the Plaintiff’'s conditimppears to have worsened since he last saw
her (Tr. 12). While this supplemental evidenceyrba relevant to a new claim, as previously
noted, an exacerbation or deterioration okreown condition is not sufficient to make new
evidence material. _Sizemore, 865 F.2d at 712.

In addition, the May 6 repostates that, even on thattelanearly six months following
the administrative hearing, Dr. Elmlinger svanot yet willing to recommend a permanent
disability until Plaintiff had undergone more testifig. 12). Thus, this evidence is not material.

Even if the evidence were material, the Rtiéfi has not demonstrated good cause for her
failure to present the evidence at or beforetitine of the hearing. The Plaintiff argues that her

financial difficulty precluded her from seekitiggatment for her back condition (DN 17, at p. 4).



However, the record reveals that, during thime, the Plaintiff was already visiting Dr.
Elmlinger for surgery and follow-up thgna on her shoulder (Tr. 404-05, 409-11, 421, 664-65,
667-72, 767-69). The Plaintiff hadfered no explanation as to why she did not mention any
issues relating to her back to.EImlinger during these visitsit her reply (DN 24), Plaintiff
asserts that the nature of her insurance cgeepaecluded her from seeking treatment for her
back pain (DN 24, at p. 2). However, Plaintiffes not offer a reason why she did not, at the
very least, make mention of the pain to Dr. Elmlinger during her treatment with him.

The undersigned is skeptical thie argument that a perserperiencing debilitating back
pain would elect not to mentidrer suffering as a result of a kexcality in an insurance policy.
Moreover, Plaintiff has not offered, nor care thndersigned locate, any case law in support of
the notion that the unwillingness of a claimamtisurer to cover a particular condition provides
good cause for the claimant to fail to presemtilevce of the condition before her administrative
hearing. Notably, the Plaintiff could have adkbe ALJ to leave the record open following the
hearing to enable the Plaintiff to receive dganétion of her condition in compliance with the
requirements of her insurance company. Ind@aintiff did request, rrd the ALJ agreed, to
leave the record open for recegitan x-ray (Tr. 51). The SiltCircuit Court of Appeals has
suggested that failing tseek to have the record remain open in and of itself shows a lack of

good cause.”_Bass v. McMahon, 499 F.3d 507, 513 @th2007) (citing_Curry v. Sec'y of

Health and Human Servs., No. 87-1779, 1988 89340 at *4 (6th Cir. Aug. 29, 1988)

(unpublished)). Having considst the totality of the circustances, the undersigned concludes
that Plaintiff has not offered good cause for failing to timely present the evidence.
Therefore, because the evidence is ndens and because there was not good cause for

failing to present the evidence initially, the urgigned finds that remand for consideration of



this evidence is improper under 42 U.S.C. 8§ 4D5({Thus, any argumentging consideration of
this evidence is moot.
B
Standard of Review
Review by the Court is limited to deterrmgi whether the findings set forth in the final
decision of the Commissioner are supported“dybstantial evidence,” 42 U.S.C. § 405(g);

Cotton v. Sullivan, 2 F.3d 692, 695 (6th Cir. 1998)yatt v. Sec’y of Health & Human Servs.,

974 F.2d 680, 683 (6th Cir. 1992), and whether ¢beect legal standards were applied.

Landsaw v. Sec’y of Health & Human Sen&03 F.2d 211, 213 (6th Cir. 1986). “Substantial
evidence exists when a reasonable mind caualtept the evidence as adequate to support the
challenged conclusion, even if that evidencel@support a decision thaher way.” _Cotton, 2

F.3d at 695 (quoting Casey ve®y of Health & Human Servs., 987 F.2d 1230, 1233 (6th Cir.

1993)). In reviewing a case for substangaidence, the Court “ay not try the casde novo,

nor resolve conflicts in evidenceor decide questions of credibil) Cohen v. Sec’y of Health

& Human Servs., 964 F.2d 524, 528 (6th Cir. 1992) (quoting Garner v. Heckler, 745 F.2d 383,

387 (6th Cir. 1984)).

As previously mentioned, thepfpeals Council denied Plainti$frequest for review of the
ALJ’'s decision (Tr. 1-6). At that point, th&LJ’s decision became the final decision of the
Commissioner. 20 C.F.R. 8®4.955(b), 404.981, 422.210(a); see 43.0. § 405(h) (finality

of the Commissioner's decision).

The Commissioner’s Sequial Evaluation Process



The Social Security Act authorizes payment of Disability Insurance Benefits and
Supplemental Security Income p@rsons with disabilities42 U.S.C. 88 401 et seq. (Title 1l
Disability Insurance Benefits}1381 et seq. (Title XVI Supplemental Security Income). The
term “disability” is defined as an

[I]nability to engage in any substantial gainful activity by reason of
any medically determinable physical or mental impairment which
can be expected to result in deatr which has lasted or can be

expected to last for a continuougipd of not less than twelve (12)
months.

42 U.S.C. 88 423(d)(1)(A) (Title 11), 13829(8)(A) (Title XVI); 20 C.F.R. §8 404.1505(a),

416.905(a); Barnhart v. Walton, 586S. 212, 214 (2002); Abltkv. Sullivan, 905 F.2d 918, 923

(6th Cir. 1990).

The Commissioner has promulgated regulaticesting forth a fre-step sequential
process for evaluating a disabilitjaim. See “Evaluation of dibdity in general,” 20 C.F.R. §
404.1520. In summary, the evaluation proceeds as follows:

1) Is the claimant engagedsnbstantial gainful activity?
2) Does the claimant have a medically determinable
impairment or combination of impairments that satisfies the

duration requirement and sifgoantly limits his or her
ability to do basic work activities?

3) Does the claimant have an impairment that meets or
medically equals the criteria of a listed impairment within
Appendix 1?

4) Does the claimant haveethiesidual functional capacity to

return to his or her past relevant work?

5) Does the claimant's residual functional capacity, age,
education, and past work exmnce allow him or her to
perform a significant numbepof jobs in the national
economy?



1

Here, the ALJ denied Plaintiff's claim atetliourth step. As previously noted, the ALJ
found that the plaintiff could, dese her impairments, perform her past relevant work both as
performed by her and as performed in the national economy. (Tr. 110).

The Plaintiff first challenge Finding No. 3 (DN 17, Facind Law Summary, at p. 2).
Finding No. 3 concerns the ALJ’s conclusions & $kecond step. The Plaintiff argues that the
ALJ failed to identify degenerative @@sis as a severe impairmemd.j. However, Plaintiff
does not identify how this detemation altered the @ntual judgment. Moreover, the Plaintiff
concedes that the ALJ considdrevidence of her back impairment in the determination of
residual functional capacityd. It is well established that “isss adverted to in a perfunctory
manner, unaccompanied by some effort at developed argumentation, are deemed waived.”

United States v. Layne, 192 F.3d 556, 566 Gith1999) (quoting McPherson v. Kelsey, 125

F.3d 989, 995-96 (6th Cir.1997)). Here, the ml&i has not developed her objection on the
issue of scoliosis, antlis therefore waived.

Though the argument is deemed waived, theersighed also notes that, in support of her
challenge to Finding No. 3, the Plaintiff direti® reader to her argument regarding Finding No.
5 (DN 17, at p. 2). The Plaintiff is presumalalgserting that the subguent argument would
explain why the ALJ should have found that scoliosis constituted a severe impairment. This
argument is deficient in two aspects. Firsg thallenge to Finding Né& is based largely on
evidence submitted to the Appeals Council for eewvfollowing the ALJ's decision that is not
part of the record (DN 17 at p. 5-6). Whtre Appeals Council considers new evidence and
declines review, the district court cannot ddes the new evidence in deciding whether to

uphold, modify, or reverse the decision of thendassioner._Cline v. Comm’r of Soc. Sec., 96




F.3d 146, 148 (6th Cir. 1996). Mareer, nothing in the challeegto Finding No. 5 articulates
why the ALJ should have found that the Plaingiffcoliosis constituted a severe impairmess (
DN 17, at p. 5-6).

2

The Plaintiff next challenges the ALJ'ssessment of residual functional capacity at
Finding No. 5 (DN 17, Fact andaw Summary, at pp. 2-6). €hAdministrative Law Judge
makes findings regarding the claima residual functional capaciat step four othe sequential
evaluation processSee 20 C.F.R. § 404.1520(e). The residiuaictional capacity finding is the
ALJ’s ultimate determination of what a claimagdn still do despite kior her physical and
mental limitations. 20 C.F.R. 88 404.154K(404.1546. The ALJ bases this finding on a
consideration of medical sourstatements and all other evidenin the caseecord about a
claimant’s capabilities despite limitations caubgchis or her physical and mental impairments.
20 C.F.R. 88 404.1529, 404.1545(a), 404.1546; SocialriBe®uling 96-5p; Social Security
Ruling 96-7p. Thus, in making the residuinctional capacity finding, the ALJ must
necessarily assign weight to thediwal source statements in thexord, consider the subjective
allegations of the claimant, and make doédly findings. 20 C.F.R. 88 404.1527(c), 404.1529;
Social Security Ruling 96-7p.

The Plaintiff argues that the ALJ erred in affiording controlling weight to the treating
physician, Paul Dunn, M.DId. at p. 2). Dr. Dunn concludedaththe Plaintiffcannot stand or
walk more than two hours in an eight hourrkwog day (Tr. 770). DrDunn further concluded
that the Plaintiff would need a job that pernfitx to shift at will betwen sitting, standing, and
walking as well as ten to fifteen minute breaks odng every thirty minutes to address issues of

pain or numbness (Tr. 771). Dr. Dunn recommehds Plaintiff lift ten pounds rarely and never



lift twenty pounds or more (Tr. 772). Further, Dunn advises that Pldiff should rarely twist,
stoop or bend, crouch or squat, climbrstaand never climb ladders (Tr. 772).

Plaintiff argues thaDr. Dunn’s conclusion that her catidn precludes wiking an eight-
hour, low-stress job and would resiritan unacceptable amount of off time is at odds with the
vocational expert who testified at Plaintiff’'sdreng (DN 17 at pp. 3-4)In response, the United
States argues that the ALJ fully considefad Dunn’s testimony, recognized Dr. Dunn as a
treating physician, and properly afforded bpinion little weight (DN 23 at p. 5).

Since neither party disput&s. Dunn’s status as a tteégg physician, the issue becomes
whether the ALJ should have afforded histitesny controlling weight In general, an
Administrative Law Judge must give a medisalrce controlling weight if two conditions are
satisfied. First, the opinion must be “Wslpported by medically acceptable clinical and
laboratory diagnostic techniques,” and second, the opinion must not be inconsistent with other
substantial evidence in the eaecord. 20 C.F.R. § 404.1527(c)(2). The Commissioner must

provide good reasons for discounting the weighéia treating sourceGayheart v. Comm’r of

Soc. Sec, 710 F.3d 365, 375 (6th Cir. 2013). “Pincecedural requirement insures ‘that the ALJ
applies the treating physician ridad permits meaningfueview of the ALJ’s application of the
rule.” 1d. at 376.

If the ALJ decides not to afford the trieat source controlling weight, he next applies
factors from the regulations ttetermine how much weight give the opinion. These factors
include the length, nature, and extent of theatment relationshipthe supportability and
consistency of the opinion when compared wvather evidence in the record, and the treating

source’s area of specialty. 20 C.F.R. § 404.1&27)(i)-(ii) (c)(3)-(5); Wilson v. Comm’r of

Soc. Sec., 378 F.3d 541, 544 (6th Cir. 2004).

10



Here, the ALJ found that the medical re;ancluding Dr. Dunn’own treatment notes,
did not support as restrictive apinion as Dr. Dunn offered imis report (Tr. 109). To support
his conclusion, the ALJ noted that the Plaintiff never complained about lower back pain until
August of 2014, and at that timeer physicians did not recomne any specific treatment (Tr.
109, 658, 684). Treatment notes prior to Augusk@f4 reveal that Plaintiff had never before
complained of back pain (Tr. 360, 432, 441, 458, 4@¢)ditionally, the ALJ concluded that Dr.
Dunn’s medical source statement was at odis s treatment notesvhich indicated only
tenderness in the lumbar spinpon palpation and left shouldeain with limited range of
motion (Tr. 109, 830).

With regard to Plaintiff's other symptoms, the ALJ noted that the record reflects steady
improvement, including increasirggrength and flexibility in heshoulder following surgery (Tr.
109, 718, 722). Given this improvement, and the lafickbjective abnormalities in the record,
the ALJ further opined that Dr. Dunn’s conclusioattRlaintiff can only stnd for ten minutes at
a time, sit for fifteen minutes at a time, neeadsae, and can only use her hands for five percent
of an eight-hour workday is not credible (Tr. 109).

The Plaintiff next arguethat Dr. Dunn’s opinion should bgiven controlling weight
because the ALJ improperly foundatiPlaintiff’'s complaint that shwas experiencing a nine out
of ten on a pain scale lacked support in the re(@Ni 17, at p. 6). The Rintiff also challenges
the ALJ's assessment of her subjective complagftpain (Id. at p.7-9). In assessing a
claimant’s residual functionatapacity, an Administrative ka Judge must consider the
claimant’s subjective allegations and makeddbility findings. 20 C.F.R. § 404.1529; Social
Security Ruling 96-7p. The claimant’s testimotgken alone, is not sufficient to establish a

disability. There must be medical signsdalaboratory findings which reveal a medical

11



impairment that the Administrative Law Judge cawdsonably expect to give rise to the alleged
pain. 20 C.F.R. § 404.1529(a).

When determining whether a claimantffets from pain or other symptoms, the
Administrative Law Judge applies two-part test. The testrdt requires an examination of
whether there is objective medi@lidence of an underlying conditioff. so, the next step is to
ask “(1) whether objective medical evidence aom$ the severity of & alleged pain arising
from the condition; or (2) whether the objectiveestablished medical condition is of such

severity that it can esonably be expected ppoduce the alleged disaldirpain.” Duncan v.

Sec'y of Health & Human Servs., 801 F.22d 847, 838 (@&r. 1986). When, as in this case, the
reported pain and/or other symptoms suggesimaairment of greateseverity than can be
shown by objective medical evidence, the Awistrative Law Judge will consider other
information and factors which may be relevantthe degree of pain alleged. 20 C.F.R. §
404.1529(c)(3).

Here, the record reflects that the ALJ coesédl both the objective medical evidence and
the factors set out in the regulations. Objesdyiythe ALJ considered the record as a whole,
including Dr. Dunn’s own treatment notes, whigflected only mild to moderate abnormalities
and “tenderness” in the Plaintigflumbar upon palpation (Tr. 109).

The ALJ properly considered the factors progaiéd in the regulatioria addition to the
objective medical evidence. Onractfor allows the Administrative Law Judge to consider what
treatment a Plaintiff has undgme for alleged pain. 20 CHE.8 404.1529(c)(3)(i)). The ALJ
observed that the Plaintiff reseid only conservative treatmerftsr her various impairments,
including only routine follow-up visits for herelart condition and sucssful physical therapy

following shoulder surgery (Tr. 108-09). Addnally, as mentionedbove, the ALJ observed

12



that Plaintiff never complained of back pain until August of 2014 (Tr. 109, 658, 684). And, at
this time, she did not undergo any treatmeld. The frequency witlwhich the plaintiff has
sought treatment for allegedlysdibling pain is another factan ALJ may properly consider
when making an assessment of the PIHmtisubjective complaints. 20 C.F.R. §
404.1529(c)(3)(v). Finally, the ALobserved that, despite a tots recommendation that she
get bronchodilator thepy for her breathing impairment, tiiaintiff did not follow up with
treatment (Tr. 109). An ALJ may consider the falto seek treatment as a factor in assessing

credibility. Blacha v. Sec’y dflealth and Human Servs., 927 F.2d 228, 231 (6th Cir. 1990).

Tolerance of pain is a highly subjectivedaindividualized matter.The ALJ, who has
both the medical record and the Plaintiff'sttsmony before him, must necessarily make a
determination of credibtly, and this determinatio“should not be dischagegd lightly.” Houston

v. Sec'y of Health & Human 3es., 736 F.2d 365, 367 (6th Cir984) (citing_Beavers v. Sec’y

of Health, Educ. & Welfare577 F.2d 383 (6th Cir. 1978)). The undersigned finds that the

ALJ’s conclusion in this instance is supporteddmpstantial evidence and fully comports with
applicable law.

Thus, the ALJ gave little weight to Dr.ubn because of patent inconsistencies between
his medical opinion and his own treatment notes laecause the rest of the medical record does
not substantially support Dr. Dunn’s opinion. Becahsge is nothing to support the stated level
of limitation, the ALJ was not required undery&eart to give Dr. Dunn controlling weight,
regardless of his status asr@ating physician. Moreover, hag reviewed Dr. Dunn’s opinion,
the undersigned agrees thia¢ significant limitations imposeay Dr. Dunn are inconsistent with

the medical record, and substantial evidendeearecord supporthe ALJ’s findings.

13



3
The Plaintiff further contends that the ALJest in failing to consider the impact of the
Plaintiff's obesity (DN 17, at p. 10). Howevehe Plaintiff does nosupport or develop this
argument other than to say that remand is requineddditional consideration of these issues. It
is well-established that “issues advertedrta perfunctory manner, unaccompanied by some

effort at developed argumetitan, are deemed waived.” Wed States v. Layne, 192 F.3d at

566. Thus, the undersigned considers this argument waived.

Though the argument is waived, the undergignenetheless conclusl¢hat substantial
evidence supports the ALJ’s treant of the Plaintiff’'s obesity.The ALJ found that Plaintiff's
obesity constituted a severe impairment that seye to exacerbate other physical impairments
(Tr. 105, 107). The Plaintiff, however, did rajter any evidence explaining in what manner her
obesity has exacerbated other physical impaitsjenor how additional consideration would
have led to a different opinioriThe burden rests on the Plaihto demonstrate through medical
evidence how her impairment has affected her during the disability period. 20 C.F.R. 404.1512.
The Plaintiff did not meet this burden, and thelersigned concludes ththe AL’s decision was
supported by substantial evidence.

4

The Plaintiff next challenges FindingoN 6, which concerns the ALJ's conclusion
following an assessment of the Plaintiff's fuocial residual capacity that she is capable of
performing her former work as an inspedtarid packager (Tr. 110, DN 17 at pp. 9-10). The
Plaintiff contends that the AL’conclusion is not supported by substantial evidence because he

failed to give controlling weight to Dr. Dunn’s iopon. However, the Plaintiff offers no further

14



arguments to those discussed above. Aatitersigned has concluded that the ALJ properly
decided not to assign Dr. Dunn’s opinion cofiing weight, this argument is moot.

In addition, the ALJ’s conclusion regarding fRkintiff's ability to work is supported by
substantial evidence. The ALJ questioned tisifying vocational expert, Richard Smith,
asking him hypothetical questionggarding Plaintiff’'s abilityto work which considered
Plaintiff's level of skill and education, but which also took into account the Plaintiff's functional
residual capacity (Tr. 72-74)This series of questions cadsred both a medium and light
workload as well as the Plaintiff's limitations (Id.). The ALJ based his decision on the
vocational expert’'s responses (Tr. 110). c8inhe ALJ’'s questions thoroughly considered the

Plaintiff’'s functional residuatapacity, the decision is supported by substantial evidence.

ORDER

For the foregoing reasons, the undersignatticales that the Qomissioner’s findings
are supported by substantial evidence, and ibrdered that judgment be granted for the

Commissioner.

H. Brent Brennenstuhl
United States Magistrate Judge

August 18, 2016

Copies: Counsel
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