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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
BOWLING GREEN DIVISION
CIVIL ACTION NO. 1:16-CV-00180-GNS

CERTAIN UNDERWRITERS AT
LLOYD'S, LONDON Subscribing to
Policy No. NAC050614-1-NL5-150226-4 PLAINTIFFS

VS.

EUGENE C. MORROW, Individually and as

Personal Representative For the Estate of

MARGARET E. MORROW, Deceased;

HORIZON TRANSPORT, INC.; KLAUS

BERMEL-SCHANZ; STAT E FARM MUTUAL

AUTOMOBILE INSURANCE COMPANY;

SCOTTSDALE INDEMNITY COMPANY; AND

ALFA MUTUAL INSURANCE COMPANY DEFENDANTS

MEMORANDUM, OPINION,
AND ORDER

Before the Court are two related motion®N 78 is the motion of Defendant Klaus
Bermel-Schanz to quash a subpoena issued fgnBant Eugene C. Morrow to non-party Brown
& Brown of Ohio, LLC. DN 80 is a similar math to quash by Defendant Horizon Transport,
Inc.

Nature of the Case

This is an action for declaratory judgmemider 28 U.S.C., § 2201 as to whether Plaintiff
has insurance coverage obligating it to defemdindemnify Bermel-Schanz against claims
arising from a motor vehicle ac@nt. That accident is the sabj of a wrongful death lawsuit
also pending in thigourt. See Civil Action No. 1:16V-00158-JHM-HBB. The policy in

guestion is a “Non-Trucking Liability Policyuinder which only Bermel-Schanz is insured.
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Plaintiff contends that the poy only provides coverage for g®nal use of a vehicle, and
coverage is not providdadr use of the vehicle while in thrisiness of, or furthering the business
of, a motor carrier. Plaintiff contends that, the time of the accident, Bermel-Schanz was
operating the vehicle for the benefit of and inttierance of the business of Horizon Transport
(DN 1).

Defendant Eugene C. Morrow appears tins action individudy and as personal
representative of the Estate of Margaret E. Morrow. Morrow is also the Plaintiff in the
companion wrongful death action.

The Subpoena in Question

Defendant Morrow filed a notice of issuanalea subpoena duces tecum (DN 70). The
subpoena commands Brown & Brown of OHiaC to provide the following documents:

1. Complete copy of the entiresurance file(s) for Klaus Bmel-Schanz from October 16,
2013 to Present.

2. All communication, documents, electronic recrdmails, faxes and file notes regarding
communication with Klaus Bermel-Schangyaeding obtaining Non-Trucking Liability
(NTL) coverage for his vehicleased to Horizon Transport.

3. All communication, documents, electronic recrdmails, faxes and file notes regarding
communication with Horizon Transport regarding Klaus Bermel-Schanz.

4. All communication, documents, electronic recgrdmails, faxes and file notes regarding
communication with Transportation Insurglrsc. regarding Klaus Bermel-Schanz.

5. All communication, documents,egltronic records, emails, faxand file notes regarding

communication with National Driver Assation regarding Klaus Bermel-Schanz.



6. All documents regarding hownany Non-Trucking Liabilitypolicies that Brown &
Brown of Ohio secured for individuals whochkease agreements with Horizon Transport
from October 16, 2013 — October 13, 2015.

(DN 70-1).

Bermel-Schanz’ Motion to Quash

Bermel-Schanz asserts that the subpoéwald be quashed pursuant to Fed. R. Civ. P.
45(d)(3)(A)(iii) because the requé'sequires disclosure of privilegl or other protected matter”
and no exception or waiver to such privileggutection applies. Bermel-Schanz also contends
that the request is overbroaddalargely irrelevant. He exmses concern that production of his
insurance file will include information protecdt®y the attorney-client ptilege or work product
doctrines.

Horizon Transport’s Motion to Quash

Horizon likewise brings its motion under Rul&(d)(3)(A). As to items 2 and 3 in the
subpoena, Horizon contends the rests are irrelevant and notoportional to tie needs of the
case and represent “an invasion of privacy." rittm objects to item @rguing it is “overly
broad, burdensome, irrelevantdais not proportional to the ads of the case or the underlying
tort action” (DN 80, p. 4). Horizoalso states that it is “unawané the nature and extent of the
documents requested” but speculates that “it ig likely these files contain a large number of
documents, documents that have absolutething to do with this litigation” (Id.).

Morrow’s Responses

Morrow begins by noting that Brown & Brownras not objected to the subpoena and has
in fact sent Morrow the requested documen#orrow contends the documents are relevant to

the case because it believes Bermel-Schanzdfadesecure the proper amount of insurance



required by his contract with Horizon. Morraidso notes that Horizon no longer has Bermel-
Schanz’s file from 2015 andhas Brown & Brown'’s files are #honly source of information.
Morrow further notes that Bermel-Schanz afarizon face no expense in Brown & Brown’s
production.

Turning to Bermel-Schanz’s contention thatngoof the documents mde privileged or
work product, Morrow notes that Brown & Brows an insurance agency and not the actual
insurer for Bermel-Schanz (DN 81). W.ith regard to Horizon’s privacy interest, Morrow
contends Horizon has failed to demonstrate aapyivnterest in the documents other than a bare
assertion.

Horizon's Reply

Horizon picks up Bermel-Schanz’ concern abdisclosure of confidential information
under _Asbury, noting that it is possible Bermel-Schanz may have communicated information
about the claim to his insurance agent orfileemay reflect communications between Bermel-
Schanz and the insurance carrier. Horizon cafg¢hat Morrow should brequired to return the
documents to Brown & Brown andissue the subpoena so that “it properly restricts the scope of
the documents he seeks to those documentinbeam the issue of themount of Mr. Bermel-
Schanz’s insurance coverage” (DN 83, p. 3).

Discussion

A. Standing to move to quash

As a general proposition, a padges not have standing to ghaor object to a Rule 45
subpoena served on a non-party, unless the party can demonstrate a privilege or other personal

right in regard to the requested documen@ueen v. City of Bowling Green, No. 1:16-CV-

00121-JHM, 2017 U.S. Dist. LEXIS 160425, *8 (W.Bly. Sept. 29, 2017). Here Bermel-



Schanz has demonstrated standing insofaheagontends the requested documentation may
contain privileged attorney-client communications. Horizon, however, has not indicated that it
had a relationship with Brown &rown which might be considereaibject to the attorney-client
relationship. While it argues that there mightdoamfidential communications in the requested
documents, it offers no basis upon which to codelthat the confidee extended to anyone
other than Bermel-Schanz and, consequently,zdarfails to demonstratstanding to move to
guash on the basis of privilege or personal right.

B. Undue burden

As to Horizon’s objection tit the subpoena imposes amdue burden, Rule 45 does not
provide a party other than the one to whomdhkpoena is directed thi standing to object on

that basis. Polylok Inc. v. Bear Onsitd.C, No. 3:12-CV-535-DJH=HL, 2016 U.S. Dist.

LEXIS 173289, *6 (W.D. Ky. Dec. 15, 2016¢i{(ing Tullis v. Umb Bank, N.A., No. 3:06-CV-

7029, 2011 U.S. Dist. LEXIS 139368 (N.D. Ohio, Dec. 5, 2011)).
C. Relevance

Both Bermel-Schanz and Horizon object on gahgrounds of relevance. Rule 45(d)(3)
does not identify irrelevance as a reason for quashing a subpoena. However, courts have ruled
that the scope of discovery under a subpoenaeisdme as the scope of discovery under Rule
26. Queen, 2017 U.S. Dist. LEXIS 160425 at *11.leR26, in turn, permits discovery of any
nonprivileged matter that is relevant to any yartlaim or defense and is proportional to the
needs of the case. Rule 26(b)(1).

Bermel-Schanz’s motion makes a generaligedtention that the formation requested
lacks relevance. Bermel-Schanz states that tingest for the contents bfs insurance file from

October 2013 to the present “would result in tHeage of information wholly irrelevant to the



issues in the case, with somiethat information likely beingrotected” (DN 78, p. 3). He does
not, however, offer an explanation of howetimformation sought in the subpoena lacks
relevance to the case.

Likewise, Horizon only offers sweeping gendres$ that the information requested likely
involves “a large number of documents, documevitech have absolutely nothing to do with
this litigation” (DN 80, p. 4). Morrow responds Bermel-Schanz’s and Horizon’s contentions
with its own contention that discovery in the case has demonstrated that Horizon permitted
Bermel-Schanz to drive for it without havii$i,000,000 in insurance coverage as required by
the contract between them. As Horizon no kEmigas Bermel-Schanz’s file, Morrow contends
the subpoenaed documents are relevant to thstign of whether this exception was afforded
other drivers as well, or if there was an inter@abr by Horizon regardg the lease agreement.
As neither movant has providedtdtal to this argument otherath broad generalization, neither
movant has made a compediicase that the information subpoenaed lacks relevance.

D. Privilege

Having concluded that Bermel-Schanz hasditanto object to th subpoena on grounds
that it calls for production of maial to which he claims a pilege or other personal right,
attention now turns to an ewvaltion of whether material iBrown & Brown’s possession might
qualify for protection. Bermel-Schanz descsbBrown & Brown as “an insurance agency
through which [he] acquired one of the policiessatie in thiditigation” (DN 78,p. 2). Bermel-
Schanz expresses concern that the docunsenight by the subpoena may include information
that is protected by the attorney-client privéegr the work product doctrine. He is further

concerned that some information may be confidemtinature, such as his financial information



and social security number. He relies upabury v. Beerbower, 589 S.W.2d 21 (Ky. 1979) in

support of the proposition that communicationghe possession of Brown & Brown can be
afforded privileged status.

In Asbury the Kentucky Supreme Court ersiat the principle set out in 81 Am.Jur.2d,
Witnesses, Sec. 193 that “a report @ther communication na@ by an insured to his liability
insurance company, concerning an event which beagnade a basis of a claim against him and
which is covered by the party, is a privileggmmunication, as being tveeen an #orney and
client...” Asbury 589 S.wW.2d at 217. In erglong the rule, the court reasoned that, in most
situations in which an sured’s defense counselsslected by the insurea carrier, “the insured
may properly assume that the communication is niadlee insurer as an agent for the dominant
purpose of transmitting it to an attorney for thetpction of the interests of the insured.” Id.

Morrow responds to Bermel-Schanz’s argument by noting that B&viBrown is an
insurance agency/broker, and tioé actual liability insurer providg coverage and defense. As
a result, Morrow contends there can be_no Aglextension of the attoey-client privilege
under the present facts. Morrow further codtethat Bermel-Schanz has already provided a
great deal of personal information in the course of discovery and any additional disclosure
reflected in Brown & Brown'’s file isle minimus.

In this instance, Bermel-Schanz is at a dvsentage in asserting his privilege argument
because he can only speculate as to the dsntérBrown & Brown’sfile. While Morrow is
correct that Brown & Brown isot the liability insurer, Brow & Brown was the agent from
whom Bermel-Schanz procured the policy of insgea It is not impossible that Bermel-Schanz
might have made some communicationdBtown & Brown as a conduit for communicating

with his liability insurer. He should haveettopportunity to inspect the file so that he can



identify any documents to which he believes an attorney-client privilege applies. The
undersigned notes, however, thie privilege, if it appliesat all, would be limited to
communications between Bermel-Schanz andwBr & Brown concerning the subject motor
vehicle accident and which he reasonably believed were for purposes of transmitting that
information to the liability insurer._Asbumjoes not support extension of the privilege beyond

that limited scope.See Haney v. Yates, 40 S.W.3d 352 (Ky. 2000) (Communications to safety

department of self-insured etytnot entitled to privilege.).
ORDER

For the forgoing reasons, the motion of HoriZgansport to quash the subpoena issued by
Morrow to Brown & Brown DN 80, iDENIED. The motion of Bermel-Schanz to quash the
subpoena issued by Morrow to Brown & Brown, DN 78,DENIED IN PART and
GRANTED IN PART . To the extent the motion advocatpsgmshing the subpoena on relevance
grounds, the motion is denied. To the extiet motion advocates gelaing the subpoena on
privilege grounds, the motide granted in partBY NO LATER THAN OCTOBER 23, 2017,
Morrow shall provide to Bermel-Schanz all documents prodbgeBrown & Brown in response
to the subpoena. Bermel-Schanz shall reviieer documents and, within 14 days of receipt,
return all for which heloes not assert a claim of privilegéle shall retain any documents for

which privilege is claimed and simultaneously pde/Morrow with a privilege log.

H. Brent Brennenstuhl
United States Magistrate Judge

QOctober 6, 2017

Copies: Counsel



