Chisholm v. American Cold Storage Inc. Doc. 110

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

RONALD A. CHISHOLM, LTD. PLAINTIFF

V. NO. 3:09-CV-00808-CRS

AMERICAN COLD STORAGE, INC.

and AMERICAN COLD STORAGE

NORTH AMERICA, LP DEFENDANTS and THIRD
PARTY PLAINTIFFS

ABILENE TEXAS FOODS, INC. THIRD PARTY DEFENDANT

MEMORANDUM OPINION

This case is before the court on a motiangdartial summary judgment by the Plaintiff,
Ronald A. Chisholm, Ltd. (“Chisholm”), against the Third Party Defendant, Abilene Texas
Foods, Inc. (“Abilene”) (DN 64). The court wallso address motions for summary judgment
regarding Abilene’s counterclaims againsigbiolm (DNs 48 and 64), and Chisholm’s cross
claims against Abilene (DNs 45 and 71).

BACKGROUND

This case arose from a series of contralatelationships among three parties: the
Plaintiff, Chisholm, an international meat sell&bilene, a meat processor and reseller; and
American Cold Storage (“ACS”), the owner of ddcstorage facility that stored both Chisholm’s
and Abilene’s meat products. Beginning in 2007iléxte contracted to purchase meat products

from Chisholm on credit. In early 2008, Almle stopped making timely payments and reached
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its credit limit with Chisholm. Chisholm thestopped shipping meat &bilene. Thereafter the
parties negotiated to resolve Abilene’s arrearage.
The Master Product Supply Agreement

The following facts are undisputed: omigust 15, 2008, Abilene and Chisholm entered
into the Master Product Supply Agreement (“MPSAlE contract which iat issue here. In the
MPSA, the parties agreed that Chisholm waug@ply meat products to Abilene. Abilene would
process and sell the meat to Abilene’s custonaard, Abilene would remit the sales proceeds to
Chisholm (DN 64-1). The purpose of the MP®As to allow Chisholm to recoup Abilene’s
debt. Pursuant to the MPSAtef Abilene repaid its debt to Chisholm, then Chisholm and
Abilene would split the profiten all of Abilene’s subsequeséles to its customers.

ACS stored both Abilene’s and Chisholm’s produntgs cold storag facility. Chisholm
retained ownership of its meat at ACS at allesuntil Abilene’s customers were invoiced for it.
To facilitate Abilene’s salegnder the MPSA, Chisholm authorized ACS to give Abilene access
to Chisholm’s inventory and to release Gluibn’s meat products to Abilene upon Abilene’s
request. However, Abilene was required to higseequests approved by Chisholm before ACS
released any of Chisholm’s meat.

On November 11, 2008, the parties amendedMRSA and agreed, among other things,
that although the MPSA expired on March 3@09, Abilene could not terminate the MPSA
until it paid its debt to Chisholm in full. Hower, later that month, Chisholm notified Abilene
that it would not extend the MPSA beyond the eqon date and told Alene to find another

source of financing.



In April and May 2009, after operating undbe MPSA until its expiration, Chisholm
audited its meat inventory and found that nveas missing from its aoeint at ACS'’s facility*

Based on Abilene’s invoices, inventory recomsd bills of lading, Chisholm determined that
OAbilene removed meat from Chisholm’s accoahACS without paying Chisholm for it. The
records that Chisholm acquired from Abilestew that the loss began in December 2008—
immediately after Chisholm advised Abilenatliit would not extend thhMPSA—and the losses
continued until May 2009 when Chisholm audited its account at ACS.

The September 2009 Purchase Order

Thereatfter, the parties negotiated a purcloader to reduce the balance that Abilene
owed Chisholm. Abilene contends that there aasirrearage due to both parties when Chisholm
discovered that Abilene improgpe removed meat products—spically, Abilene claims that
Chisholm owed Abilene processing fees. Howeldilene also admits that it owed Chisholm
more money than Chisholm allegediyed in processing fees (DN 64-1).

The negotiations culminated in Chisholm’s agreement to sell Abilene the salvaged meat
from the ACS facility at an “up chargeto cover part of Abilene’arrears and losses. This
agreement was memorialized in a purchaseradeéeptember 23, 2009. Chisholm asserts that it
agreed to the purchase order with Abilene irefiort to mitigate Abilene’s outstanding debt—
the amount that Abilene owed Chisholm from it¢uf@ to pay for the meat purchased on credit,

and to cover the amount it owed Chisholenfrimproperly selling Chisholm’s me#t.

! Chisholm’s meat inventory audit was disrupted by an ammonia leak at ACS'’s facility. This leak spoiled a portion
of Chisholm’s meat inventory. Following the leak, Chisholm agreed to sell Abilene the salvaged meat at an up-
charged price in an effort to mitigate Abilene’s debt.

2 The meat at issue in the up-charge arrangement waaltieged meat at the ACS facility—the meat that was
usable after the ammonia leak at ACS destroyed part of Chisholm’s meat products (DN 64-1).

% Chisholm asserts that Abilene owed $4.288 million iears, while Abilene asserts that it owed $4.089 million

(DN 64-1). The September 23, 2009 purchase order concerned $4,089,442.17 of Chisholm’s pxbdliet)D
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In the September 23, 2009 purchase orderetbilagreed to buy over $4 million worth of
Chisholm’s salvaged meat from ACS. The meas priced at an up-ahge—a price that was
higher than what Chisholm paid for it—to copart of Abilene’s arrars and losses (DN 64-1).
Chisholm alleges that it accepted the purchase twaked on Abilene’s promise to make up the
difference in the parties’ calations of Chisholm’s total los®n the back end.” (DN 64-1, Ex.

3 Hoey dep.). However, the parties had not—sutssequently have not—agreed about the exact
amount that Abilene owed to Chishofm.

We will first address Chisholm’s contentioratht is entitled to summary judgment
against Abilene regarding Abilene’s liabilityrforeach of the MPSA (DN 64). For the reasons
set forth herein, we see no genuine issue of nahfadt with regard to Abilene’s liability for
breaching the MPSA. Thus, we will grant Chish@mmotion for partial summary judgment as a
matter of law. However, this ruling is limitéd the issue of Abilene’s breach and does not
extend to the issue or amount of dansagfeany, that Abilene owes Chishofm.

Second, we will address Chisholm’s motion $ammary judgment regarding Abilene’s
counterclaims (DN 64-1). Abilene’s counterclaiassert that Chisholm is liable for breach of
contract, breach of a settlement agreenaerd,breach of fiduciary duty and the implied
covenant of good faith and fair dealing (DN 48bilene also makes a demand for equitable
accounting (DN 48). For the reasons set fortieimewe will grant Chisholm’s motion for

summary judgment.

* Abilene’s argument that Chisholm has no damages to claim in its motion for summary judgment fails (DN 70) and
we will grant partial summarjdgment on the issue of Abne’s breach. It is undisped that Abilene has paid

Chisholm between $3.7 - 3.9 million of the $4,089,442.17 due under the purchassrmel&eptember 2009.

Although a balance remains due on the purchase order and the damages for Abilene’s breadASAtaeM

disputed, we will not dengummary judgment because Abilene disguihe amount of damages (DN 70).

® Chisholm’s motion addresses only the issue of Abilelibslity for breach of the MPSA (DN 64-1). Chisholm

admits that the amount of damages is in dispute (DN 64-1).
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Third, we will address Abilene’s motion fpartial summary judgment regarding Counts
I, IV, and V of Chisholm’s cross claims (DN 73-Thisholm’s cross claims assert that Abilene
is liable for: Count I, breacbf contract; Count Il, breach ofd@lcovenant of good faith and fair
dealing; Count Ill, unjust enrichment; Count, iolation of the Packers and Stockyards Act
(“PASA”) and conversion; and Count V, fraud (BIS). Chisholm also assettsat it is entitled
to an award for punitive damages (DN 45). #a reasons set forth herein we will deny
Abilene’s motion for partial summary judgment.

STANDARD

Fed. R. Civ. P. 56(a) states that “[t|he dalrall grant summary judgment if the movant
shows that there is no genuine dispute as tavaatgrial fact and the movant is entitled to
judgment as a matter of law.” A party moving sarmmary judgment bears the initial burden of
specifying a basis for its motion by demonstratirggdbsence of a genuirssue of material fact.
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). Not eveacfual dispute beteen the parties
will prevent summary judgment—the disputadt§ must be facts which, under the substantive
law governing the issue, mighffect the outcome of the sunderson v. Liberty Lobby, Inc.
477 U.S. 242, 247-48 (1986). After the movingtpaneets this burden, the nonmoving party
bears the burden of showing “specific facts simgvthat there is a genuine issue for triad.”at
248 @Quoting First Nat'l Bank v. Cities Serv. C891 U.S. 253, 288 (1968Rlaintiffs must offer
evidence demonstrating a genuissue of material facCelotex, 477 U.S. at 322. A “mere
scintilla of evidence is insufficient” becauseith must be evidence on which a jury could find
for the nonmoving partyMcLean v. Ontario, Ltd.224 F.3d 797, 800 (6th Cir. 200@)upting

Anderson477 U.S. at 252)).



However, the evidence must be construretthe light most favorable to the party
opposing the motioMatsushida Elec. Indus. Co., Ltd. v. Zenith Radio Gea¥p5 U.S. 574, 587
(1986) uoting United States v. Diebold In869 U.S. 654, 655 (1962)he evidence of the
non-movant is to be believed, and all jusbfainferences are toe drawn in his favor.
Anderson477 U.S. at 255.

DISCUSSION
l. Breach of Contract

Chisholm’s motion (DN 64) argues that fi@rsummary judgment against Abilene is
appropriate because Abilene breached the MB\sgelling Chisholm’s meat without permission
and failing to remit the sales proceeds to Chisholm (DN 64-1).

Abilene’s response argues that we shalddy summary judgment because Chisholm has
no damages to recover—Abilene contends theastalready paid Chisholm more than it owed
under the MPSA (DN 70). Abilene also arguest tihne September 2009 purchase order settled all
the claims between the partiés the alternative, Abilene cands that whether or not the
purchase order was a settlement is a dispatgdmaking summary judgment inappropriate.

A. The MPSA is Unambiguous and Enforceable

Abilene argues Chisholm breached the MPSA first, by failing to pay Abilene the
processing fees to which it was allegedly eaditinder the MPSA. Abilersdso contends that
Chisholm improperly “marked up” the meat by ajiag for freight costs, customs costs, and a
trader margin (DN 64). These factual defenses fail.

Contract interpretation is a matterlafv to be decided by the couirst Commonwealth
Bank of Prestonsburg v. WeSb S.W.3d 829, 835 (Ky. Ct. App000). “In the absence of an

ambiguity, Kentucky courts will enforce a writterstrument strictly acading to its terms and



will assign those terms ¢ir ordinary meaning.Davis v. Siemens Med. Solutions USA, 1889
F.Supp.2d 785, 792 (W.D. Ky. 200%)t{ng Frear v. P.T.A. Indus., Inc103 S.W.3d 99, 106

(Ky. 2003)). Thus, an initial question that must be resolved is whether the written instrument—
the MPSA—is ambiguous. “A contractual ternarsbiguous if it is reasably susceptible to
different or inconsist& interpretations.td. (citing Transp. Ins. Co. v. Ford86 S.W.2d 901,

905 (Ky. Ct. App. 1994)). Unless the court firalterm to be ambiguous, it cannot “[u]lnder
Kentucky law . . . reference extrinsgcts or aids” to interpret its meanind. (citing Frear, 103
S.W.3d at 106; 11 Richard A. Lord/illiston on Contractg 30:6 (4th ed.)).

However, if the court finds ambiguity “apfeat on the face of éhinstrument itself,”
Hoheimer v. HoheimeB0 S.W.3d 176, 178 (Ky. 2000), it may consider statements made by the
parties to interpret the ambigudasguage without running afoul tfe parole evidence rule's
bar against “oral statements or writings made prior to or contemporaneous with a written
agreement that contradict, vary or altee language appeagiin the writing.”Davis 399
F.Supp.2d at 79%:iting, e.g., Luttrell v. Cooper Indus., In60 F.Supp.2d 629, 631 (E.D. Ky.
1998);Johnson v. Dalton318 S.W.2d 415, 417 (Ky. 195&antrell Supply, Inc. v. Liberty Mut.
Ins. Ca, 94 S.W.3d 381, 385 (Ky. Ct. App.2002)). In other words, one cannot use parol evidence
or assert, after the fact, that its terms do ngtwdaat the party intended them to say to create
ambiguity in an otherwise unambiguous documiehtFrear, 103 S.W.3d 99 at 107. Also, with
an unambiguous contract, reformatenmd other re-writing are prohibiteldl.; see Codell Constr.

Co. v. Commonwealth66 S.W.2d 161, 164 (Ky. Ct. App. 1977).

Upon reviewing the MPSA, the court is saggf—as a general matter—that its terms are

sufficiently clear and unambiguous and thaht(eky law would not permit consideration of

extrinsic facts or aids to determine their magnThe court finds no ambiguity on the face of the



MPSA. Thus, precontractual statements are bdyetie parol evidence leiand the parties may
not use such evidence to create ambiguity oreatigat reformation of 8nMPSA is appropriate.

Here, the plain language of the MPSA squasslgresses Chisholm’s entitlement to a set
off. The MPSA states:Set off. The Supplier (Chisholm) and eachits related and associated
companies may set off any sums due to Abil@gEX) against monies owing by Abilene to
Supplier or any other business of Abilen@Ns 64-1, 41-4) (emphasis in original).

Accordingly, we will enforce the provan strictly according to its termSee Republic/NFR & C
Parking of Louisville vReg’l Airport Auth. of Louisville & Jefferson Cnty.10 F.3d 888, 891
(6th Cir. 2005).

Moreover, Abilene admits that it owed mam®ney to Chisholm—due to its failure to
remit the proceeds of its sales to ChisholrhantChisholm owed Abilene in processing costs
(DN 64-1). Therefore, Chisholm’s alleged failurepty Abilene for processing is not a breach of
the MPSA because the MPSA entitled Chisholreaboff those costs. Even if Chisholm does
owe Abilene for processing, which we will not addrieeee as it is goes to the issue of damages,
Chisholm’s alleged failure to pay for prosegy under the MPSA doe®t provide Abilene a
defense for its breach.

Similarly, Abilene’s second defense alsddaAlthough the MPSAloes not squarely

address freight charges, the dowill not re-write the MPSA tanclude contractual limitations

® Abilene argues that Chisholm cannmintain an action for breach beca@wgsholm committed the first material
breachSee Williamson v. Ingrard9 S.W.2d 1005, 1006 (Ky. 1932) (holding that “a party who commits the first
breach of contract is deprived of the right to complain of a subsequent breach by the otfigrgetalso
Amalgamated Indus., Ltd. v. Tressa, Ji6@ Fed. App’x 255, 259 (6th Cir. 2003) (same). Here, however, this
argument is inapplicable as the undisputed facts shatAbilene breached the MPSA first: (1) Chisholm’s
decision not to extend the MPSA past the stated expiration date is not anticipatorgtiepuat Abilene suggests.
Chisholm did not prematurely end the MPSA—it allowet iexpire on the statezkpiration date; Abilene had
more than ninety days to arrange alternate financing to purchase Chisholm’s meat; and Chisholm worked with
Abilene to arrange alternate financing (DN 74). (2) Chisholm’s decision to let the MPSA dipnot breach the
covenant of good faith and fair dealing (DN 74); and (3) Chisholm did not fail to Ipdgn&'’s processing fees, as
the MPSA provided that Chisholm was pétad to off-set those fees (DN 64-1).
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that were not anticipated agreed upon by the parti€&ee Davis399 F.Supp.2d at 798 ,odell
Constr. Co.566 S.W.2d at 164. TheR&A addresses: (1pell Confirmations’ in section 3.1,
which allows Chisholm and Abilene to entepagrate contracts witadditional terms and
conditions beyond those outlined in the MPSA; @)dduct price and payment in section
5.1, which requires Abilene to “pay the Produat@ifor the Product supplied” pursuant to the
MPSA “in accordance to the relevant Sell Confitima” and (3) the “Intgpretation” section of
the MPSA, which defines “Product Price” as thdace for the Product specified in the Sell
Confirmation or such other e that is agreed to” by Abiler@ad Chisholm.” (DNs 64-1, 41-4).

The unambiguous language of the MPSA ledkiegorice of the product to be determined
by the Sell Confirmations. The MPSA also amtates future negotiations for product price and
related matters through the Sell Confirmations. Thkweswill not re-write or reform the MPSA
to forbid Chisholm from including freight sts and related costganthe product price.

B. The Purchase Order is Not a Settlement

Abilene’s contention that the SeptemB&; 2009 purchase order is a settlement
agreement regarding the parties’ disputer angaid profits failsinder Kentucky law.

“Settlement agreements are a type of mitand therefore argoverned by contract
law.” Humana, Inc. v. Blos&47 S.W.3d 892, 896 (Ky. 200&)yotingFrear, 103 S.W.3d at
105)). Such an agreement is valid if it saéisfthe requirements generally associated with
contracts: (1) an offer, (2) an acceptance, (Bxfud complete terms, and (4) mutual concessions
of opposing claimavicKim v. Newmarket Tech., In&:07-CV-337-H, 2008 WL 754739 (W.D.
Ky. Mar. 18, 2008pff'd McKim v. NewMarket Tech., In870 F. App'x 600 (6th Cir. 2010)

(citing Hines v. Thomas Jefferson Fire Ins. @&7 S.W.2d 709, 711 (Ky. 1954)).



“[Clonstruction and interpretatn of a contract, including qusns regarding ambiguity, are
guestions of law to be decided by the codd.”at *5 (Quoting Frear 103 S.W.3d at 105).

“If ambiguity exists, ‘the court will gather, gossible, the intention of the parties from
the contract as a whole, and in doing so wolhsider the subject matter of the contract, the
situation of the parties andetltonditions under which the cordtavas written,” by evaluating
extrinsic evidence as to the parties’ intentiomd.; Frear, 103 S.W.3d at 105 (oting Witlow v.
Witlow, 267 S.W.3d 739, 740 (Ky. 1954)). By contraghere there is no ambiguity, the court
must enforce the contract “strictly according to its terms . . . by assigmiggdge to its ordinary
meaning and without resdd extrinsic evidence.ld.

“In Kentucky, Plaintiffs must show that @ctual agreement existbetween the parties
with clear and convincing evidencé&uadrille Bus. Sys. v. Ky. Cattlemen's Ass'n, #2
S.W.3d 359, 364 (Ky. Ct. App. 2008iting Indus. Equip. Co. v. Emerson Elec. G&4 F.2d
276, 288 (6th Cir. 1977)). While the agreement nesccover every comivable term of the
relationship, it must set forth the “essential terms” of the digal.

Here, Chisholm maintains that the September 2009 purchase order was not intended to be
a settlement. The undisputeatfs show that the language of the purchase order is not
ambiguous—it is not capable of more than orffedint, reasonable interpretation. Thus, we will

not evaluate extrinsic evident&leither the purchase ordeor the surroundig negotiations

" Even if the purchase order were ambiguous, Abilene does not show that an actual settlement agreement existed
between the parties. The only extrinsiaddewice that Abilene offers of the parties’ intention to settle is a statement
that “the parties have real differences in their pdiorp” of what was intended by the purchase order, and a
footnote reference in its brief to Abilene’s contention thisholm allegedly “manifested an intent to settle” (DN
70). Abilene citesNat'l Info. & Commc'ns Equip. Network Inc. v WilligallVv. 06-28-DLB, 2007 WL 2979928,

*12 (E.D. Ky. Oct. 11, 2007) for the proposition that “disputed questions of contratteral are considered factual
issues which are ordinarily precluded from summary resolution.” Howewafilligan the parties to the alleged
contract came to an agreement that/ttid not reduce to writing and one gaatgued that the oral contract was
enforceable because they began performance. Waltigian is unpersuasive. The issueWilligan was whether or

not the oral contract existed at all, unlike this caserevthe purchase order cleaidgntifies that a contract
existed—Chisholm agreed to sell, and Abilene agreed to purchase Chisholm’s meat products.
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indicate that Chisholm accepted it as a full &ndl settlement of Abilee’s debt. In fact,
Abilene admits that Chisholm never accepted the amount of money that Abilene proposed as a
final settlement of the delitowed to Chisholm (DN 64-5.

Abilene’s argument is further weakeneethuse Abilene does not show that Chisholm
knew or considered performance of the pasehorder to be a settlement and Chisholm
continued to demand payment for the erttméance—an amount above the purchase order
price—after Chisholm accepted the purchaderofDN 64-1). Accordingly, we find that one
required element of a settlement contraetisent—mutual concession of opposing claims.

Even if the purchase order is read as Abileéer of settlementhe facts do not show
that Chisholm accepted the offer. Therefore, a second element—acceptance—is also absent.
Abilene does not identify evidence to establigfeauine issue of material fact regarding the
elements of the settlement agregn Under the facts of thissm the purchase order is not a
settlement agreement.

C. Chisholm has a Duty to Mitigate Abilene’s Damages

Chisholm had a duty to mitigate the damaitiped arose from Abilene’s breach of the
MPSA. The Sixth Circuit follows the mitigath doctrine in breach of contract cad€atch v.
Speidel, Div. of Textron, Inc746 F.2d 1136, 1140 (6th Cir. 1984itihg McCormick,

Damages§ 33, p. 127)). Under this doctrine, the rweaching party cannot recover damages
that could have been avoided and nus# “such means aseareasonable under the
circumstances to avoid or minimize damagés.,”Akers v. Alvey180 F.Supp.2d 894, 901

(W.D. Ky. 2001);U.S. Bond & Mortg. Corp. v. Berrygl S.W.2d 293, 298 (Ky. 1933) (holding

8 It is undisputed that Chisholm expressed that its “break even” number was $4.288 million, while Abilene
contended that it owed Chisholm only $4.089 million (DN 64-1).
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that in breach of contract cases, the nondimeg party must mitigate his damages by using
reasonable exertion, expense, and diligence to minimize the loss resulting from the breach).

Here, Abilene does not show evidence to calttaChisholm’s assertion that negotiating
and accepting the purchase order was a reasonable effort to mitigate Chisholfgéosil
not penalize Chisholm for mitigating itsske by barring it from recovering damages.

In sum, there is “no genuine need for gyjtrial” here becauseo “reasonable jury”
could return a verdict in favor of Abilene oretlssue of whether or not Abilene breached the
MPSA.See Andersqrt77 U.S. at 248. Thus, we will grant Chisholm’s motion for partial
summary judgment with regard to Abileadability for breach of the MPSA.

Il. Abilene’s Counterclaims Against Chisholm

Abilene filed four counterclaims against Giém: Count I, breach of contract; Count Il,
breach of settlement agreement; Count I, breach of fiduciary duty and the implied covenant of
good faith and fair dealing; and Count IV vithich Abilene makes a demand for equitable
accounting (DNs 48 and 70). We will granti§tiolm’s motion for summary judgment (DN 64-
1) on each count and we will address each count in turn.

A. Counts | & II: Breach of Contra ct and Breach of Settlement

Under Kentucky law, in order to recover foebch of contract, a @ntiff must show the
existence and the breach of a contractually imposed ldetying v. Commercial Union Ins.
Co,, 260 F.3d 574, 581 (6th Cir. 200Zjt{ng Strong v. Louisville & Nashville R.R. C43
S.w.2d 11, 13 (Ky. 1931)).

Abilene bases its breach afntract claim on Chisholm’slabed failure to pay Abilene

processing fees, processing costs, and other astmunthich Abilene claims it is entitled under

® We do not agree with Abilene’®utention that ruling on the issue/lbilene’s breach is improper because
“Chisholm has no damages to claim.” Thus, Abilene’s argument that we should deny summary judgraset beca
Chisholm cannot prove compensable damages fails.
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the MPSA (DN 48). Abilene also argues that @bim failed to share profits with Abilene even
though the MPSA clearly allowed Chisholm to set off any unpaid amount owed by Abilene.

Therefore, because we found that Abilenkeisle as a matter of law for breach of the
MPSA and that the purchase order is not a settlement agreement, we will grant Chisholm’s
motion for summary judgment on Countznd Il of Abilene’s counterclaims.

B. Count Ill: Breach of Fiduciary Duty & the Covenant of Good Faith

Abilene bases its claims for breach of fidugiduty and breach of the covenant of good
faith and fair dealing on Chisholm’s alleged impnop®rk-up of the meat product that it sold to
Abilene, and on Chisholm’s decision to not extémel MPSA’s stated expiration date (DN 48).
We will grant Chisholm’s motion for summary judgment and address each claim in turn.

1. Abilene’s breach of fiduciary duty claim fails.

A fiduciary duty is a higher form of duty smother contracting party than the implied
covenant of good faith and fair dealinig.Re Salleg286 F.3d 878, 891-92 (6th Cir. 2002). A
fiduciary relationship is “foundedn trust or confidence reposed by one person in the integrity
and fidelity of another, and which also necesgivolves an undertaking in which a duty is
created by one person to act priityafor another’s benefit in nteers connected with such an
undertaking."Quadrille Bus. Sys242 S.W.3d at 364-6%9(oting Steelvest Inc. v. Scansteel
Serv. Ctr., InG.807 S.W.2d 476, 485 (Ky. 1991)). A fiduciary duty is not created by an
“ordinary business relationship or an agreetreached through arm’s length transactions”
absent factors of mutual knowdige of confidentiality or th undue exercise of power or
influence.ld. at 365.

The Sixth Circuit’s test to shothat a fiduciary duty existequires the plaintiff to show:

(1) that the relationship existed before the tratisadhat is the subjedif the action; (2) that
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reliance was not merely subjective—the aggrigvady must trust the other party to act as a
fiduciary and such trust must beasonable under the circumstaneesl (3) that the nature of
the relationship imposed a duty upon the fiduciargdioin the principle’s ks interest, even if
such action were to the tienent of the fiduciaryln Re Salleg286 F.3d at 891-92.

Here, Abilene has not met the burden of singvthat the MPSA @&ated a fiduciary duty
owed to it by ChisholmSee Monumental Life Ins. Co. v. Nationwide Retirement Solutions, Inc.
242 F.Supp.2d 438, 448 (W.D. Ky. 2003). Abilene@hecontends that it “relied upon
Chisholm, with regard to sett the price on the product that wdmarged . . . to place Abilene’s
interests ahead of Chisholm’s” and that Chishbheached its duty if it plced its own interests
ahead of Abilene’s by impropgrpadding the price (DN 70).

Abilene fails to support any of the requiremenitshe Sixth Circuit’'diduciary duty test.
Abilene does not present evidence that a fiduai@ationship existed before the parties entered
the MPSA, nor does it show evidence to supgie conclusion that Abilene’s reliance on
Chisholm was not merely subjective. Abilenscashows no evidence that Chisholm assumed a
duty to act in Abilene’s best interest. ThAgjlene has not satisfietthe Sixth Circuit’s
requirements. Also, the undisputiedts indicate that the MPS@did not create a fiduciary duty
because it was an arm’s-length business tramsaictivhich Chisholm endeavored to recover a
debt that Abilene owed. Therefore, we wjithnt Chisholm’s motion for summary judgment on
the breach of fiduciary duty claim within Count I11.

2. Abilene’s breach of the covenant of good faith claim fails.

A covenant of good faith and fair dewy is implied in every contractUnion Planters

Bank, N.A. v. Hutsqr210 S.W.3d 163, 167 (Ky. Ct. App. 2006). The covenant “imposes upon

the parties a duty to do everything nesary to carry out the contracHarvest Homebuilders
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LLC & Jeter v. Commonwealth Bank & Trust C&l10 S.W.3d 218, 220 (Ky. Ct. App. 2010).
However, the implied covenant does not preeparty from exercisings contractual rights.
Farmers Bank & Trust Co. of Geggtown v. Wilhoit Hardwoods, Ind71 S.W.3d 4, 11 (Ky.

2005). In other words, under Kentucky law, a “party’s acting according to the express terms of a
contract cannot be considered a breadhefduties of good faith and fair dealingltint Enter.,

Inc. v. John Deere Indus. Equip. C62 F.3d 1161, *2 (6th Cir. 1998).

Abilene contends that Chisholm breached the implied covenant of good faith and fair
dealing by allowing the MPSA texpire on its natural expiratiatate when the parties amended
the MPSA four months before the MPSA’s agtion date and agreed that Abilene could not
terminate the MPSA until it paid its past-diebt to Chisholm (DN 70). Abilene alleges that
Chisholm’s decision not to extend the MPSA vaasattempt to force Abilene to purchase the
inventory at ACS, and that @holm’s “unilateral decision tback out the contract” was a
“seizure of an advantageous business opportunity.” (DN 70). Akalsnecontends that
Chisholm’s mark-up violated the covenant of good faith.

Here, Abilene does not cite @kaw or other authority teupport its argument. Abilene
does not demonstrate that Chishdhiled to do what was “necessaoycarry out the contract”
asHarvest Homebuildersequires. Also, as we discussedigtail previously, the MPSA did not
prohibit Chisholm from including mark-up for freight charges, customs costs, and a trader
margin (DN 64-1). Thus, the contract itselidances that Chisholm’s alleged “mark-up” was
permitted.

Abilene does not show that Chisholm’s actiarese not in accord with the express terms
of the contract to indicate a breachtloé covenant of good faith pursuanttont Enterprises

Again, the unambiguous terms of the MPSAwallbe price of the meat and other matters
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relating to product pricing to baetermined by future negotiations and Sell Confirmations (DN
64-1). Accordingly, Abilene’s contention thaetMPSA obligated Chisholm to sell meat to
Abilene’s customers without a madp ignores the term of the MPSA that provides for market-
based meat pricing. The terms of the MPSA damditate that Chisholm agreed to sell its meat
at a wholesale or base cost as Abilene sugg8sich an interpretation would contravene the
purpose of the MPSA, which ensured that Gbis recouped the debt that Abilene owed.
For the reasons stated above, we will g@msholm’s motion for summary judgment on the
breach of the covenant of good faith anid d@aling claim within Count III.
C. Count IV: Abilene’s Demand for Equitable Accounting

The Supreme Court has held that: “The necegs@mgquisites to the right to maintain a
suit for an equitable accounting, like all otheutaple remedies, is . . . the absence of an
adequate remedy at lawDairy Queen v. WoqdB69 U.S. 469, 478 (1962Xee also Bradshaw v.
Thompson454 F.2d 75, 79 (6th Cir. 1972). “[T]he plaintiff must be able to show that the
‘accounts between the parties’ are of such a ‘complicated natatesrly a court of equity can
satisfactorily unravel themld. (citing Kirby v. Lake Shore & M.S.R. €420 U.S. 130, 134
(1887)). The Sixth Circuit explains that an @agnting is a “species afisclosure, predicated
upon the legal inability of a plaintiff to deterreifnow much, if any, money is due to him from
another. It is an extraordinary remedy, antikenother equitable rendées, is available only
when legal remedies are inadequaBrddshaw 454 F.2d at 79.

Under Kentucky law, the plaintiff, Abilene, ishe “burden of proving the inadequacy of
the legal remedies afforded to them by discove@yty of Owensboro v. Ky. Util. Co4:04 CV-
87-M, 2008 WL 4542706, *2 (W.D. Ky. Oct. 8, 2008Yhen a party seeks accounting on the

ground that he is unable to determine an amduatwhere the opponent has the relevant books
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and records, “the courts havaually been quick to point out thdiscovery is available and deny
an accounting for that purpose onlid?*°

The Supreme Court has observed with regaurgquesting an accoumg that the burden
of showing an inadequate remedy at law, is “abersbly increased” and “it will indeed be a rare
case in which it can be meDairy Queen 369 U.S. at 478. The Court further held that “[t]he
legal remedy cannot be characterized as inadeguerely because the measure of damages may
necessitate a look into pédimer’'s business recorddd. Based on this holding, the U.S. District
Court for the Western District ¢dentucky observed that “[ajeast in the federal courts, one
may now conclude that the remedy of anoatting no longer exisia cases of complex
accounts.’City of Owensborg2008 WL 4542706 at *1.

Here, Abilene does not plead any facts thaip®rt its allegation thategal remedies are
inadequate or that an equitable accountingesessary. Abilene does not dispute Chisholm’s
contention that, through discoyerAbilene has had an opportunity to examine Chisholm’s
business records. Therefore, we cannot affditene the “extraording’’ remedy of equitable
accounting when discovery is aladile to Abilene to access Chisholm’s financial documents.
Thus, we will grant Chisholm’s motionfeummary judgment regarding Count IV.

Il Chisholm’s Cross Clams Against Abilene
Chisholm filed five cross claims against Alige Count I, breach afontract; Count I,

breach of fiduciary duty and the implied covenaf good faith and fair dealing; Count lll,

10 City of Owensborp4:04 CV-87-M, 2008 WL 4642435 at *2 cites several foreign cases that this court finds
instructive regarding demands for @quitable accounting. For exampledentrix HR, LLC v. On-Site Staff Mgmt.,

Inc., 2008 WL 2265266 (E.D. Pa. June 3, 2008), the court held that “[w]here a party had the opporasiatylith

their damage claim through discovery, a request for asuatiog is not appropriate.” Thus, an accounting request

is “not a substitute for plaintiffs' obligation to establish their damages through discddent.*12. InOil Express

Nat'l, Inc. v. Latos966 F.Supp. 650, 652 (N.D. Ill. 1997) the court found that the “need to examingy[g] pa

business records is not a sufficient justificatfor an equitable accounting.” Similarly, Brofile Prods., LLC v.

Soil Mgmt.Tech., Inc155 F.Supp.2d 880, 887 (N.D. Ill. 2001), the court found that an equitable accounting is not a
substitute for a motion to compel under Fed. R. Civ. P. 37.
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unjust enrichment; Count 1V, conversion andlation of the Packserand Stockyards Act
(“PASA”); and Count V, fraud. Chisholm alsaaghs that an award of punitive damages is
appropriate (DN 45). Abileneequests summary judgment on these claims. (DN 71-1).

We have already addressed Count [—Abilene’s breach of the MPSA—and we will deny
summary judgment to Abilene on the issue of breach. We will also deny Abilene’s motion for
summary judgment on the remaining olaifor the reasons stated herein.

A. The Economic Loss Rule Does Ndar Chisholm’s Tort Claims

Abilene’s argues that Counts I, IV, & V—Clhislm’s tort claims for breach of fiduciary
duty and the covenant of goodtfa conversion and a violatiaf PASA, and fraud—are barred
by the economic loss rule because they are costessd claims that arise from the MPSA and
have no origin in any “independeshiity” outside of the contract.

The Kentucky Supreme Court only recgrablopted the economic loss rule@rddings
& Lewis v. Indus. Risk Insurer848 S.W.3d 729 (Ky. 2011). Ti&ddingscourt held that the
rule applied narrowly to produclisbility cases broughinder negligence or strict liability
theories and negligent misrepresentation casdéiserwise the “parties’ allocation of risk by
contract should control wibut disturbance by the courtd.; Brewer Mach. & Conveyer Mfg.
Co. v. Old Nat'l Bank248 F.R.D. 478, 481 (W.D. Ky. 2008). T@&dingscourt reserved
ruling on whether the rulepglied to bar fraud casdsl. at 732.

Under the economic loss rule, the availabilityaafontract or toraction is determined by
the source of the duty the plaintiff claims théeshelant owed, not merely the label of the cause
of action.Presnell Constr. Managers, Inc. v. EH Constr., 1G4 S.W.3d 575, 589-90 (Ky.
2004) quoting Town of Alma v. Azco Constr., [0 P.3d. 1256, 1262-64 (Colo. 20008

breach of contract between the parties must hessed under contractidaa tort action will not
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lie.” Id. However, if there is “a breach of duyising independentlgf any contract duties
between the parties, [thatjay support a tort actionld. Whether a defendantves a plaintiff a
duty to act to avoid injury is a questiohlaw to be determined by the codd. A party

suffering only economic loss from the breach otapress or implied contractual duty may not
assert a tort claim for such a breach abaanhdependent duty of care under tort l&lv.

Under Kentucky law, a plaintifinust elect whether to proceegdcontract or in tort for
claims arising from the same factual circumstanges. Cincinnati N. O. & T. P. Ry. Co. v.
Dority, 166 S.W.2d 996, 996 (Ky. 1942ee Beaver Dam Coal Co. v. Brashéat S.W.2d 609,
610 (Ky. 1932). Recent Kentucky case law appliecettenomic loss rule to bar tort claims that
simply mirror claims for breach of contract irder to prevent contract law from “drown[ing] in
a sea of tort.See Mt. Lebanon Pers. Care Home, Inc. v. Hoover Universal,2né.F.3d 845,
848-49 (6th Cir. 2002)juoting E. River S.S. Corp. v. Transamerica Deleval, #6 U.S. 858,
866 (1985)). The economic loss doatripreserves the distinction be@®n contract and tort law,
“[w]here tort law is well-suitedo redressing injuries to persomsproperty, contret law is well-
suited to distributing thesk of economic loss.Id. at 851.

The failure to perform a contrtual obligation typicdy does not give rise to a cause of
action in tort. The narrow excepn to this rule is the fidependent legal duty” exceptidviims
v. W.S. Agency, In226 S.W.3d 833, 836 (Ky. Ct. App. 2007)]Jf'g plaintiff can establish the
existence of an independent legal duty, [then] he may maintain an action in tort even though the
acts complained of also constitute breach of contriitis 226 S.W.3d at 83&j(ioting Jones
v. Hartford Life & Accident Ins. Cp443 F. Supp. 2d 3, 5 (D.C. Cir. 2006)).

Here, Abilene argues that the rule should applbar Chisholm’s tort claims for breach

of fiduciary duty and the covenant of good Hiaitonversion, a violation of PASA, and fraud.
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However, these are not the type of tort claimwiach the rule is intende apply. As we stated
above,Giddings—along with severalecent lower court opinions from the Sixth Circuit—Ilimit
the rule’s application to claims arising frandefective product sold in a commercial
transactiort Thus, applying the rule to bar Chishé&rort claims, which are not products
liability claims, would be improper here. We neeat address the application of the independent
legal duty exception because we will not apply the economic loss rule. However, if the rule
applied here, this exception would preserve Chisholm’s tort claims because they are separate and
distinct claims from the breach of the MPSus, we will deny Abilene’s motion for summary
judgment on Counts Il, IV, and V.
B. Count lll: Unjust Enrichment

Unjust enrichment is intended to “prevemte person from keeping money or benefits
belonging to anotherHaeberle v. St. Paul Fire & Marine Ins. C@69 S.W.2d 64, 67 (Ky. Ct.
App. 1989). Abilene argues that Chisholm’s uhgrisrichment claim fails because the claim
cannot lie when there is amtract between the parti€ee Codell Constr. Co. v.
Commonwealth566 S.W.2d 161, 165 (Ky. Ct. App. 1977). Howewrdellapplies to bar
unjust enrichment claims only “where there iseaplicit contract which has been performed.”

Id.

" Three district court opinions from the Sixth Circuit, whiinit the rule to products liability cases, are persuasive
here. InRodrock v. Gumz:11CV-00141-JHM, 2012 WL 1424501 (W.D. Ky. Apr. 24, 2012), the court held that
the plaintiff's claims for fraud, neglence, and negligent misrepresentationewet barred by the rule because the
application of the rule is limited “to claims arising fremdefective product sold in a commercial transaction.”
(citing Giddings 348 S.W.3d at 733). Similarly, lrouisville Gas & Elec. Co. v. Cont'l Field Sys., |nt20 F.

Supp. 2d 764, 769 (W.D. Ky. 2005), the court stated: "Mistuievery classic descriptioof the economic loss rule
pertains to and often limits its application to the salgroflucts [in order to] . . . preserve the distinction between
the remedies available under the U.C.C. and those available in tort." Lstngis v. Armstrong Coal Reseryes
4:11-CV-00077-JHM, 2012 WL 777271, *3-4 (W.D. Ky. Mar. 7, 2012), the court again limited the rule’'s
application to products liability cases and also refused to certify the issue of the appti€tti® rule in cases that
do not involve products liability claims to the Kentucky Supreme Court.
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Here, Abilene breached the MPSA by failitagperform under the contract. Thus,
Chisholm’s unjust enrichment claim is not barreddmdellbecause Abilene did not perform.
Accordingly, we will deny Abilene’s motion feummary judgment on Count Il of Chisholm’s
cross claim for unjust enrichment.

A separate order will be entergdaccordance with this opinion.

May 20, 2013

Charles R. Simpson II1, Senior Judge
United States District Court
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