UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

SERGE ADAMOV PLAINTIFF
V. CIVIL ACTION NO. 3:09-CV-00868-CRS
U.S. BANK NATIONAL ASSOCIATION DEFENDANT

MEMORANDUM OPINION

This matter is before the Court on Pldinfierge Adamov’s (“Plaintiff”’) Objection (DN
82) to the magistrate judge’s Opinion &der (DN 82) denying Plaintiff's request for
discovery related to Defendant U.S. Bank NagicAssociation’s (“Defiedant”) ethics policy.
For the reasons set forth belowe Gourt will sustain the objection.

BACKGROUND

Unless otherwise indicated gtfiollowing facts are undisputed. Plaintiff is a former
employee of Defendant, for whom he serve¥iag President and District Manager of the
Louisville, Kentucky office. Approximately 102ars into his employment, Plaintiff began to
believe that he was being dedipromotions based on his Azerbaijani national origin. In 2009,
Plaintiff raised this concern withis direct supervisor Arlendockapetris. Shortly thereafter,
Defendant opened an investigatiotoiRlaintiff's banking activities.

Ultimately, the investigation revealed tha2i@07 Plaintiff had made a personal loan to a

college friend—who happened to be a bankingtomer of Defendant—named Dmitri Shtapov.



Based on its conclusion that employee loarsatak customers violatl its ethics policy,
Defendant terminated Plaintiff's employment effective August 31, 2009.

On September 23, 2009, Plaintiff filed thegent action in Jefferson County Circuit
Court alleging that Defendant unlawfully termieathim in violation of the Kentucky Civil
Rights Act. Specifically, Plaintifélleged that his termination wasotivated by either or both of:
1) his national origin; or 2) his complaintssupervisors aboutlabed national-origin
discrimination. On October 28, 2009, Defendantaeed the action on the basis of diversity
jurisdiction.

On April 16, 2010, Defendant filed a motiondismiss for failure to state a claim upon
which relief can be granted. On March 7, 2011 gnanted the motion to dismiss with respect to
Plaintiff's retaliation claim on th grounds that Plaintiff had faddo exhaust his administrative
remedies. With respect to Plaffis national-origin-discriminatn claim, we denied the motion
to dismiss, holding that Plaintiff had pleaded facts sufficient te stataim under the KCRA.

On February 16, 2012, Defendant filed a metior summary judgment on the remaining
national-origin discrimination claim. Onufyust 23, 2012, we granted the motion for summary
judgment on the grounds that Plaintiff had fdite rebut Defendant’s articulation of a
legitimate, nondiscriminatory reason for Plaifgitermination—namely, Rintiff's violation of
Defendant’s ethics policy.

On appeal, the Sixth Circuit reversed auing on the motion to dismiss on the grounds
that we should not have raistiie administrative-exhaustion isssiga sponteHowever, the
Sixth Circuit affirmed our ruling on the rtion for summary judgment on the grounds that
Plaintiff had failed to carry its burden e$tablishing that Defendant’s legitimate,

nondiscriminatory reason for termination was @xétal. In reaching this conclusion, the Sixth



Circuit specifically held that Defendant’sltae to produce a copy afs ethics policy in
discovery was immaterial because “Evenvirgten policy did not exist at the time of
[Plaintiff]'s loan, [Plaintiff]'s burden required hino show a genuine question of material fact
that the reasons given by thenkaand its employees were not the true reasons for terminating
him.” (Appeal, DN 70, at 6).

After remand, the parties convened for a statugerence where the piag agreed to file
opposing briefs concerning the appropriate s@pkor permissibility of certain discovery
requested by the Plaintiff. On June 25, 2014y &féeing considered thgarties’ briefs, the
magistrate judge granted Plaffis request for limited discovemelated to his retaliation claim,
but denied Plaintiff's request for discoveryated to Defendant’s leics policy on the grounds
that permitting such discovery would be incongisteith the law of the case as established by
the Sixth Circuit’s decision on appeal.

On July 10, 2014, Plaintiff filed the presenjexdiion to the magistrate judge’s opinion
and order, arguing that his request for discovelgted to Defendant’s ethics policy seeks
evidence relevant to his retaliation claim ancessonably calculated tedd to the discovery of
admissible evidence.

Having considered the parties’ briefs anthgeotherwise sufficietty advised, the Court
will now address Plaintiff's Objection.

STANDARD

“Under 28 U.S.C. 8§ 636 and=b. R.Civ. P. 72, the non-dispositive orders of magistrate
judges are binding unless they are chearfoneous or contrary to lawMills v. Am.
Underground Structures, IndNo. 3:99-CV-121-S, 1999 WB3756666, at *1 (W.D. Ky. Dec. 2,

1999).



DISCUSSION

Plaintiff objects to the magistrate judge’émg that Defendant’s bics policy is not a
proper subject of discovery. In his opiniorg thmagistrate judge hettat Plaintiff was
“foreclosed from reopening digeery” with respect to Defedant’s ethics policy because
Plaintiff “unfairly restrict[ed]”his request for discovery of Defeant’s ethics policies “to those
that are written.” (Opinion, DN 81, at 3). Accandito the magistrate judge, such a request was
inconsistent with the law of the case asl@ghed by the Sixth Circuit’s decision on appeal,
wherein the court held that ¥€n if a written policy did nogxist at the [relevant] time...,
[Plaintiff's] burden required him to show a genuopgestion of materiabfct that the reasons
given by the bank and its employees were notrtiereasons for terminating him.” (Appeal, DN
70, at 6).

After careful review, the Court concludes tRéaintiff's request for discovery related to
Defendant’s ethics policy wasqgper. “Unless otherwise limitdaly court order,... [p]arties may
obtain discovery regarding any nonprivileged matiat is relevant tany party's claim or
defense....” ED. R.Civ. P. 26(b)(1). “To establishgima faciecase [of retaligon] under either
Title VII or the KCRA, a plaintiff... must showhat: (1) she ‘engaged in an activity protected by
Title VII;" (2) the ‘exercise ofher] civil rights was known by theéefendant;’ (3) ‘thereafter, the
defendant took an employment action advergbea@laintiff;” and (4) ‘there was a causal
connection between the peated activity and the adsee employment action.Montell v.
Diversified Clinical Servs. Inc969 F. Supp. 2d 798, 811 (E.D. Ky. 2013) (quoingoks v.
Lexington—Fayette Urban Cnty. Hous. Autt32 S.W.3d 790, 803 (Ky. 2004)). Where a
plaintiff attempts to demonstrate a causal cetioe via circumstantial evidence, courts apply

theMcDonnell Doughlasurden-shifting scheme. Under thiafmework, if the plaintiff is able



to satisfy theprima facieelements of her retafiion claim, the burden of production shifts to the
defendant, who must articulate a legitimate, nondiscriminatory reason for its ataisnnell
Douglas Corp. v. Greert11l U.S. 792, 802 (1973). Upon ticulation of a legitimate,
nondiscriminatory reason, the plaintiff maisén demonstrate by a preponderance of the
evidence that the stated reason is merely preteiichey v. Zeidler Tool & Die Cp516 F.3d
516, 526 (6th Cir. 2008).

Given that Defendant has i on Plaintiff's alleged vioteon of its ethics policy as a
legitimate, nondiscriminatory reaséor Plaintiff's termination, theontent of Defendant’s ethics
policy is relevant to prove whagr Defendant’s proposed justift@an is merely pretextual. This
is true notwithstanding the law of the case as established by the Sixth Circuit’s decision on
appeal. In affirming our decision to grantramary judgment on Plaintiff's national-origin
discrimination claim, the Sixth @iuit rejected Plaintiff's argunm that reversal was warranted
because “the Bank ha[d] failed to produce evidensipport of its motiomhat it had an ethics
policy that expressly prohibited loans to frierdsof the date the loan was made.” (Appeal, DN
70, at 6). As explained by the court:

This argument mischaracterizes the barda the bank and improperly shifts the

burden of showing pretext away from [iP#f]. It was [Plaintiff] who needed to

“demonstrate by competent evidence that the presumptively valid reasons for his

rejection were in fact a coverup for a... discriminatory decision. The bank satisfied

its burden by offering a legitimate nosdiiminatory reason for [Plaintiff]'s
discharge.... The bank’s “burden is opné production, not persuasion; it can
involve no credibilityassessment.” Even if a writtgoolicy did not exist at the

time of [Plaintiff|'s loan, [Plaintiff]'s burden required him to show a genuine

guestion of material fact that the reas given by the bank and its employees

were not the true reasons for terminating him.
(Appeal, DN 70, at 6). Far from holding thatfBredant’s ethics policy was irrelevant to
Plaintiff's burden of demonstraiy pretext, the Sixth Circuit mdyeheld that the failure to

produce the ethics policy did nptevent Defendant from carryinig burden of articulating a



legitimate, nondiscriminatory reason for terntioa. As we interpret it, this holding does not
preclude Plaintiff from conductg discovery aimed at reveadj the content of Defendant’s
ethics policy. For these reasons, the Court cmled that that Plaintiff's request for discovery
related to Defendant’s ethics policy was propgercordingly, Plaintiff's Objection will be
sustained.

A separate order will be entergdaccordance with this opinion.

Charles R. Simpson III, Senior Judge
United States District Court

August 22, 2014



