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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
Case No. 3:09-CV-951-R
FARHAD HASHEMIAN PLAINTIFF
V.
LOUISVILLE REGIONAL AIRPORT
AUTHORITY, etal. DEFENDANTS

MEMORANDUM OPINION

This matter comes before the CourtaoNlotion for Summary Judgment by Defendants
(DN 70). Plaintiff has filed ts response (DN 75), to which f2adants have replied (DN 86).
Also before the Court is Platiff's Motion to Strike portims of Defendants’ Motion for
Summary Judgment (DN 7&@nd Plaintiff’'s Motion to Strik®efendants’ Reply (DN 87), to
which Defendants have responded. (DN 85 & 88,aetbyely.) This matter is now ripe for
adjudication. For the reasons that folld»efendants’ Motion for Summary Judgment is

GRANTED and Plaintiff's motins to strike are DENIED.
BACKGROUND

This case arises from the employment andsequent termination d?laintiff, Farhad
Hashemian, by Louisville Rygonal Airport Authority (LRAA”). Plaintiff, an Iranian, was
employed at LRAA for 23 years as an EnvirontaéManager. Plaintiff's primary responsibility
as Environmental Manager was to oversee the environmental abatement and demolition of the

houses acquired by LRAA as part of its nois@cation program. Plaintiff's direct supervisor
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was Defendant Karen Scott, who was hiredDaputy Executive Directoof Engineering and
Planning in October 2004.

In August 2007, Plaintiff filed a written gvance about comments Scott made during a
staff meeting regarding Plaiffts possible favoritism toward contractor who was bidding on a
LRAA project. Plaintiff complained that Scothade these remarks because Plaintiff shared
Iranian national origirwith the contractor, although there svao mention of race or ethnicity
during the meeting. Following a mi@tion between involved pi#gs, Scott was counseled on
using different methods when questioning arpleyee’s professional gpersonal ethics, and
Plaintiff was required to undergo conflict resabuticounseling (at LRAA’s expense) because of
his inappropriate reaction to the events.

In the fall of 2007, Plaintiff was one of s candidates to interview for the vacant
Director of Engineering positioi four-person panel that includdbefendant Steve Petty, then
Director of Public Safety,anducted the initial interviewsnd ranked the candidates using a
standard evaluation form. The tbpo candidates were selected foral interviews with Scott.
Plaintiff, who was ranked thiréfter the initial interviews, did not proceed in the interview
process. Scott ultimately selected the seeaamited Dwight Clayton, of American national
origin, for the position.

Throughout 2008, Scott and Plafhitontinued to experience conflict. During this time
period, the two met with Directaf Human Resources, Defendalanet Barrow, and Plaintiff
was informed that the way he discussed mattéts Scott could be perceived as argumentative.
On December 23, 2008, Plaintiff received a writtearning for his disruption of a noise project
pre-bid conference and subsequent insubordinabavior in Scott’s office earlier that month.
Plaintiff insisted he had notekn insubordinate, and that sadsy, Plaintiff filed a Charge of
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Discrimination with the EEOC for ongoing namial origin discrimination by Defendants.
Plaintiff alleges retaliation agnst him intensified after he filed his first EEOC charge and
continued until he was terminated.

Plaintiff's conflicts with Scott continuethrough 2009. During thisme period, Plaintiff
registered nine complaints and/or griesas against Defendants Scott, Barrow, Executive
Director C.T. “Skip” Miller, and Deputy Eecutive Director of Fiance & Administration,
Michael Burris, who was Barrow’s immediatsupervisor. Plaintiff often sent lengthy
memoranda accompanying his complaints, but was not satisfied with LRAA’s response. On June
24, 2009, LRAA eliminated five inspectors inetlcngineering Department due to budgetary
constraints and lack of work. Twad these inspectors reported ditlg to Plaintiff. Following the
layoffs, Scott and Burris met with the remam Engineering Department managers and
informed them that they would be required to assume additional duties due to the workforce
reduction.

In July, Scott sent Plaintiff an email ingnig about a matter & she had requested
Plaintiff take care of and incated that she would “addresddintiff's] performance on this
matter accordingly.” In response, on July 6, 20@Rintiff sent an eight-page memorandum to
Scott, Miller, and Burris listing twenty “factual ents” that he believed demonstrated Scott’s
various failings as Deputy Executive Director. Following this memorandum, Miller asked Burris
to place Plaintiff on paid leave to allow far“cooling off period.” On July 22, 2009, Scott and
Miller conducted a reinatement meeting in which Plaintiféceived an annual evaluation. The
evaluation reflected deficiencies in severaam; and Plaintiff was placed on a performance

improvement plan. Also on July 22, 2009, Plairfiid a second Charge of Discrimination with



the EEOC. Following LRAA's receipt of his secodcrimination charge, Plaintiff called into
work sick, and then took Family and Medical Leave AEMLA”) leave on August 3, 2009.

Plaintiff was on leave until October 15, 2009, it medical condition of coronary artery
disease with angioplasty and stenting placem¥ftile Plaintiff was onleave, all incoming
phone calls were forwarded to &ts telephone so that businastated calls were answered,
and his access to LRAA’s computer network reradimtact. However, Plaintiff failed to reset
his password upon its 30-day expiration, and tretesy automatically locked him out of the
network. Also while he was on FMLA leave, 8eptember 9, 2009, Plaintiff received a Right to
Sue letter from the EEOC.

Upon his return to work on October 18009, Plaintiff provided a note from his
physician, Dr. Ishkanian, who releak Plaintiff to return to work stating, “Mr. Hashemian
should avoid any outside activity and unnecessrgss since he still suffers from angina
pectoris.” Prior to his arrival atork he was seen ccupational Physicians Services (“OPS”).
OPS conducted a thorough reviewf Plaintiff's medical history, conducted a physical
examination, reviewed Plaintiff's job descriptiaand determined Plaintiff could return to work
with the restrictions set forth in Dishkanian’s return to work note.

Upon arrival at work, Plaintifmet with Scott in regard to his work restrictions. On the
same day, Miller and Burris requed further clarification of Platiff's restrictions from Dr.
Ishkanian and OPS. Plaintiff worked a complete day on October 15, 2009, but was informed he
could not work again until he produced cla@tion of his work resictions. On October 16,
2009, Barrow sent a letter to OPSjuesting clarification of Plaiiff's restrictions. A second
return to work note from Dr. Ishkanian wai®vided to OPS on October 20, 2009. Dr. Ishkanian

explained:



My patient Mr. Farhad Hashemian stillfrs from partially blocked arteries.

Exposure to cold weather will worsdnis condition. He should refrain from

outdoor related activities all times. Mr. Hashemian’s job description does not

make any direct reference to outdoor workrelated assignmés, therefore he

can perform his duties with the exceptufrthe restriction mentioned above.

Unnecessary stress is also not good focaislition. This being any type of stress

outside the routine and expected kommposing unreasonable deadlines can

create unnecessary stréssany worker.

OPS noted on October 23, 2009, that time limit of the restrictionhad been clarified and the
restrictions were permanent.

Plaintiff worked at LRAA from Octobe22, 2009, until November 4, 2009. During this
time LRAA took no further action regarding Plaffif work restrictions. On November 3, 2009,
Miller, Scott, and Barrow met tdiscuss Plaintiff's restrictions. They determined that, with
Louisville experiencing temperaes below forty degrees for approximately five months out of
the year, LRAA could not accommodate Plainsiffestrictions without causing undue hardship
on other individuals in therigineering Department and economic hardship on LRAA. Because
there were no open positions for which Piffinwas qualified, the decision was made to
terminate him. That same day, per standard procedure for involuntary terminations, Barrow
requested that Petty dispatch a Public Safefic€@fto the Administration Building the next day
for Plaintiff’s termination.

On the morning of November 4, 2009, Dwighta@@bn observed Plaifitiarrive at work
carrying two large, heavy duffel bags that believed resembled gun cases. Clayton later
observed Plaintiff sitting along the wall formaonthly staff meeting, which he found unusual
because Plaintiff usually sat in the middle of them. Clayton informed Petty that Plaintiff was

acting abnormally. Thereafter, shortly afte©O®:a.m., Petty ordered a canine sweep of the

Engineering Department and the parking lotaaprecautionary measure. The sweep lasted



between fifteen and twenty minutes and wasducted while employees attended the monthly
staff meeting. Plaintiff waunaware of the canine sweep untinths later, when informed by an
acquaintance who had heard that Plaintiff's “bags and office” were searched while he was being
terminated.

Later that day, at approximately 11:30 a.@cott led Plaintiff to a conference room
where he was terminated in the presence of Baand Scott. Plaintiff was given a letter of
termination which stated in part, “[Plaintiff's] permanent work restrictions prevent [Plaintiff]
from fulfilling a significant amount of the ess& duties and responsibilities needed in the
position of Environmental Manger.” Plaintiff allegéet neither the letter, nor Barrow or Scott,
provided examples of how Plaintiff's permanenirk restrictions prevented him from fulfilling
a significant amount of his essehiduties and responsibilities.

After his termination, upon return to his office, Plaintiff was instructed to pack up and
leave within ten minutes and anything of hi& leehind would be shipped to him. Plaintiff
alleges Scott and Barrow “offered no expressof empathy, humanity or any concern for
[Plaintiff].” Plaintiff alleges his termination wasgery different from the termination of other
employees who were terminated at the end @fdly and allowed sufficietime to collect their
belongings. Plaintiff further allegehe was not offered severanceertended medical insurance.

Plaintiff filed the instah action on December 10, 2009, against LRAA. Plaintiff also
named C.T. Miller, Executive Director; Michaurris, Deputy Executive Director Finance and
Administration; Janet BarrowDirector of Human Resourcesand Karen Scott, Deputy
Executive Director of Engineering and Plannimgch in their individual and representative
capacities. Plaintiff amended hismplaint on Marct25, 2010 and added Steve Petty, Director

of Public Safety, as a defendant both in hidividual and representative capacity. On July 28,



2010, the Court dismissed a portion of Plaintiff'ails, but eleven remain outstanding at this
stage of the litigation. Defendants now move $sommary judgment on Plaintiff's remaining

eleven claims.
STANDARD

Summary judgment is appropieawhere “the movant shewhat there is no genuine
dispute as to any material famtd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a). In determining whether summadgment is appropriate, a court must resolve
all ambiguities and draw all reasonalitderences against the moving partgee Matsushita
Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986).

“[N]Jot every issue of fact or conflicting fierence presents a geneiissue of material
fact.” Street v. J. C. Bradford & C0886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presemjady question as to each element in the case.
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The ptdf must present more than a mere
scintilla of evidence in support of his positione thlaintiff must present evidence on which the
trier of fact could reasonably find for the plaintifSee id.(citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986)). Mere specolatwill not suffice todefeat a motion for
summary judgment: “[tlhe mere existence afcolorable factual dispute will not defeat a
properly supported motion for sunany judgment. A genuine digfe between the parties on an
issue of material fact must exist tender summary judgment inappropriatéionette v. Elec.

Data Sys. Corp.90 F.3d 1173, 1177 (6th Cir. 1996).



DISCUSSION
l. Plaintiff's Motions to Strike

Rule 12(f) allows a court to “strike frompdeading an insufficient defense or any redundant,
immaterial, impertinent, or scandalous mattéed. R. Civ. P. 12(f). Aaurt may strike portions
of the pleading acting on its own initiative ton a motion made by a party . . . before
responding to the pleadingld. Motions to strike under Rule 12(f) are addressed within the
sound discretion of the Court, altigh they are generally disfavoresimeriwood Indus. Intern.
Corp. v. Arthur Andersen & C0961 F. Supp. 1078, 1083 (W.Mlich. 1997) (citingFed. Sav.
& Loan Ins. Corp. v. Burdetfe696 F. Supp. 1183, 1186 (E.D. Tenn. 19&8)]C v. Butchey
660 F. Supp. 1274, 1277 (E.D. Tenn. 19&DIC v. Berry 659 F. Supp. 1475, 1479 (E.D.
Tenn. 1987)). Striking a pleadingasdrastic remedy to be resorted to only when required for the
purposes of justicdrown & Williamson Tobacco Corp. v. United Stat2@1 F.2d 819, 822 (6th
Cir. 1953). A motion to sike should be granted only whetigere is a cleashowing that the
challenged defense has no bearing on the subject matter and that permitting the matter to stand

would prejudice the partdmeriwoodat 1083.

Plaintiff has filed two motions tstrike. Plaintiff’s first motiorrequests that the Court strike
“Defendants’ contradictory statements regagdime warrantless search conducted on November
4, 2009” and Defendants’ argument in their mesmdum in support of summary judgment that
Plaintiff's failure to promat claim was untimely filed. See DN 78.) First, Defendants’
statements regarding the November 4, 2009,cheare not contradictory and should not be
struck. Second, because the Cowilt decide the issues before it on the merits of Plaintiff's
claims rather than the statute of limitations issue raised by Defendants, the Court will deny

Plaintiff's motion. Plainff's second motion requests thaktourt strike Defendants’ argument
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that Plaintiff failed to exhaudtis administrative remedies andjuests the opportunity to file a
surreply based on Defendants’ fioduction of a new defense 3¢eDN 87.) Again, because the
Court will decide the issues $&d on the merits of Plaintiff's claim rather than a failure to

exhaust theory, Plaintiff's secomabtion to strike and requestrfa surreply is also denied.
Il. Defendants’ Motion for Summary Judgment

In his response, Plaintiff has agreed to vauibyt dismiss four of his remaining claims.
There being no opposition from Plaintiff, tl@&urt grants Defendants’ motion for summary
judgment on Plaintiffs’ claims for outrage (Cositil and XIlI), invasion of privacy by false light
(Count XIlII), and defamation (Count XIV). Themainder of the Court’s opinion will address
Plaintiff's remaining seven claims: nationalgin discrimination undefitle VII against LRAA
for both pre-termination conduct (Count I) and Rtiéi's termination (Count VII), retaliation
under Title VIl against LRAA for both pre-temation conduct (Countl) and Plaintiff's
termination (Count VIII), retadition under the FMLA against L&A for Plaintiff's termination,
unreasonable search in violation of the FHoukmendment against LRAA and the individual
defendants in both their offali and individual capacities (Coui)), and, finally, invasion of
privacy by unreasonable intrusion upon seclusioaireg the individual defendants in their

individual capacities (Count XI).
A. Plaintiff's Title VII Discrimination Claims in Counts | and VII

Title VII makes it unlawful for an employer “to . . . discharge any individual, or otherwise to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of sunbividual’s race, colorreligion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1). Plaintiff castablish a Title VII discrimination claim by

producing either direct or circunasttial evidence of discriminatio@iCarlo v. Potter 358 F.3d
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408, 414 (6th Cir. 2004) (quotingline v. Tenn. Valley Authl128 F.3d 337, 348 (6th Cir.
1997)). As the Sixth Circuit has hained, “direct evidence isdhevidence which, if believed,
requires the conclusion that lawful discrimination was at &st a motivating factor in the
employer’s actions.Johnson v. Kroger Cp319 F.3d 858, 865 (6th Cir. 2003) (quotirarklyn

v. Schering-Plough Healthcare Prods. Sales Cat@gb F.3d 921, 926 (6th Cir. 1999)). In other
words, “direct evidence of disanination does not require a facifier to draw any inferences in
order to conclude that the alenged employment action was motivated at least in part by
prejudice against members of the protected groigh.”at 866 (quotingNguyen v. City of
Cleveland 229 F.3d 559, 563 (6th Cir. 2000) (noting tteafacially discriminatory employment
policy or a corporate decision maker's expresgstant of a desire to remove employees in the
protected group is direct evidence of discriminatatgnt”)). “[T]he evidence must establish not
only that the plaintiffs employer was predispdst® discriminate on the basis of [national
origin], but also that the empfer acted on that predispositiorDiCarlo, 358 F.3d at 415
(alterations inoriginal) (quotingHein v. All America Plywood Co232 F.3d 482, 488 (6th Cir.
2000)).

In his response, Plaintiff lists several “exales of LRAA’s predisposition and actions of
discrimination” (Pl.’s Resp., 8, DN 75); thus, it apetirat he contends thiite record contains
direct evidence of discrimination. However, manytlod eleven examples Plaintiff cites appear
to have no bearing on the allegations at lamely, that Defendants discriminated against
Plaintiff based on his national ong For example, Plaintiff memths a number of other lawsuits
brought against LRAA by former employees thatrax involve allegation®f national origin
discrimination, or in some casediscrimination in any form. Rintiff also cites as direct

evidence of national origin discrimination: (1) Dediaints’ failure to discipline Steve Tucker, an
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American-born, white male, for his “continuouse of profanities” and “Abusive Behavior”
toward his supervisor, in “stadontrast” with Defendants’ disciple of Plaintiff; (2) Defendant
Scott’s refusal to extend a project’s bid d&be Iranian-American general contractor, Karim
Momeni, “a measure that Defendant Scott hasegrusly done for a whimale contractor in
the past”; (3) Defendant Scottisference that Momeni was Plafiis “friend” after Plaintiff
relayed Momeni’s verbal extension request, wigtre had not made similar inferences when he
relayed the verbal requests of white, Ameribann contractors; an@4) Defendant Scott's
extension of “favors” to “Amegan-born, white-male owned” coattors, such as restarting the
bidding process or approving invoices containwhat Plaintiff conslers double charges to
LRAA. Contrary to Plaintiff's position, none dhese instances compel the conclusion that
LRAA discriminated against Plaifft based on his national origi Each requires the Court to
draw a number of inferences before drawirgycbnclusion that LRAA’s actions toward Plaintiff
were performed with a discriminatory intent.n$® require the Court tmfer that Defendants’
actions in other contexts—such as Scott’s favenitisward certain contractors over others is (1)
discriminatory and (2) such discrimination tawabutside parties suppe the conclusion that
Defendants’ treatment of Plaintiff is similarlysdriminatory. The need tdraw such inferences
“prevents these remarks from constitigtidirect evidence of discriminationlohnson 319 F.3d

at 865.

Plaintiff's claims rely, then, on circumstant@lidence of discrimination. “In the absence of
direct evidence of discrimination, Title VII ctas are subject to the familiar burden-shifting
framework set forth iMcDonnell Douglas Corp. v. Greed11 U.S. 792, 93 S. Ct. 1817, 36 L.
Ed. 2d 668 (1973), as sulgsently modified inTexas Dep’'t of Cmty. Affairs v. Burdiné50

U.S. 248, 101 S. Ct. 10867 L. Ed. 2d 207 (1981)Risch v. Royal Oak Police Dep581 F.3d
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383, 390 (6th Cir. 2009). Und&tcDonnell,after the plaintiff has established a prima facie case
of discrimination, the burden then shifts to the employer “to articulate some legitimate,
nondiscriminatory reason” for the adverse avgpient action. 411 U.S. at 802. If the employer
articulates such a reason, the buardaifts back to the plaintiff tehow that the stated reason is
in fact pretext for unlawful discriminatioid. at 804. The burden of piasion remains with the
plaintiff at all timesRisch 581 F.3d at 391 (citinBurding 450 U.S. at 253).

In order to set forth a primadie case of discrimination, “thegihtiff must show (1) that he
is a member of a protected group, (2) that he subject to an adversenployment decision, (3)
that he was qualified for the ptien, and (4) that he was repd by a person outside of the
protected class [or] that similarly situatetbn-protected employees were treated more
favorably.” Talley v. Bravo Pitino Restaurant, L1 F.3d 1241, 1246 (6th Cir. 1995ge also

McDonnell 411 U.S. at 802. The Court will apply these standards to Counts | and VII.
Count |

Defendants move for summary judgment EMaintiffs’ Title VII national origin
discrimination for certain pre-termination acts. Specifically, Plaintiff contends that the
Defendants discriminated against him based omé&i®nal origin when they failed to promote
him to the Director of Engeering position, hiring instdaDwight Clayton, whose national
origin is American. Defendants fireontend that Plaintiff's failure to promote claim is barred by
Title VII's statute of limitations. To recover und&itle VII, a plaintiff must first timely file a
charge with the EEOG/aughn v. Louisville Water G302 Fed. App’x 337, 343 (6th Cir. 2008)
(quotingAmini v. Oberlin Coll.259 F.3d 493, 498 (6th Cir. 2001)). Here, Plaintiff had 300 days
to file his EEOC chargeSee42 U.S.C. 8§ 2000e-5(e)(1aughn 302 Fed. App’x at 343.

Plaintiff admits that his failure to promote etawas not filed within 30@ays, but argues that
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Defendants’ conduct constitutes a continuing violat@nd, thus, is not barred by the statute of
limitations.

The Court declines to address the statute of limitations issue, as Plaintiff's discrimination
claims in Count | fail on their merits. First, dfitiff's discrimination claim for a failure to
promote fails because, although he can rmigburden in establishing a prima facase, LRAA
has articulated a legitimate, non-discriminat@ggon for the failure to promote and Plaintiff has
not shown pretext. Defendants contend thay thired Dwight Clayton over Plaintiff because
Clayton was more qualified for eéhDirector of Engineering po®n than Plaintiff. Defendant
Scott selected five external caddies and two internal candidatesluding Plaintiff, for initial
interviews. (Karen Scott Afflf 16-17.) A panel of four, including then Director of Public
Safety, Defendant Pettgpnducted these initial interviewsdaranked each applicant based on a
standard evaluation formld( 7 13-14, 17.) Following the imeews, DefendanScott then
selected the two top-ranked candidates, JQamsper and Clayton, for second interviews.
Because he was ranked third, Plaintiff wias selected for a second interview.

Because LRAA has presented a legitimate, non-discriminatory reason for its failure to
select Plaintiff as the Directaf Engineering, the burden shiftadk to Plaintiff to show that
reason is pretext. Plaintiff may do so by showtimat LRAA'’s stated reasor{¢) have no basis in
fact, (2) are not the actual reasons, or (8)iasufficient to explai Defendants’ actions:elder
v. Nortel Networks Corp.187 Fed. App’x 586, 594 (6th Cir. 2006). Plaintiff first challenges
Petty’s appointment to the interview panel. Riffirmsserts that Petty, ‘o is not an engineer,
lacking education and/or expertent qualifications to rank aengineering candidate,” padded
the rankings in favor of ClaytonSéePl.’s Am. Compl. 63, DNL6.) However, Plaintiff

presents no evidence that national origin animosivated either Scott’s decision to place Petty
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on the interview panel or Rg's less favorable scorés:The Supreme Court has held that a
plaintiff needs to do more than merely castlztoon the employer’s rathale; a plaintiff must
create a permissible inference that [national origin] was the actual motivation for the employer’s
decisions.”Felder, 187 Fed. App’x at 594 (quotingt. Mary’s Honor Ctr. v. Hicks509 U.S.
502, 515 (1993) (“[A] reason cannot be provedbtoa pretext for discrimination unless it is
shown both that the reason wasséa and that discrimination wahe real reason”)). Rather,
Plaintiff points out that “the Twr (2) outside panelistdoth highly experiezed Chief Engineers
for Cincinnati & Lexington Airpais and both with substantialiation engineering experience”
ranked Plaintiff more highly thaflayton. (Pl.’'s Resp., 23, DN5.) Plaintiff also includes a
chart he created comparing hgsalifications to lhose of Clayton. However, Plaintiff's own
beliefs about his qualificatiorasre insufficient to call into question LRAA’s business judgment
about Plaintiff's relativeabilities and experiencd=elder, 187 Fed. App’x at 594-95 (citing
Williams v. Columbus/etro. Hous. Auth.90 Fed. App’x 870, 873-74 (6th Cir. 2004)). Further,
“[t]he law does not require employers to malexfect decisions, nor forbid them from making
decisions that others may disagree witHértsel v. Keys87 F.3d 795, 801 (6th Cir. 1996).
Thus, although Plaintiff might disagree with LRAA'’s placement of Petty on the interview panel
or its decision to give equal wéigto opinions of interviewerwith varying degrees of aviation
engineering experience, such damt provide any factual support for his discrimination claim.
Furthermore, none of the other pre-terntiora incidents that Rintiff has described
constitutes adverse employment actions. An “esly@mployment action” is one that “affect[s]

employment or alter[s] the conditions of the workplad&utlington Northern and Santa Fe Ry.

! Defendants point out that evérPetty’s rankings were excludén computing the candidates’
average scores, Clayton would still have aukesd Plaintiff as the second highest ranked
candidate, albeit by smaller gap.SeeDefs.” Mot. for Summ. JEX. 7, DN 70-17 & PI's. Ex. 8,
DN 82-3.)
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Co. v. White548 U.S. 53, 61 (2006). Gaady, it involves changes ithe terms of employment,
such as “hiring, firing, failing to promotereassignment with significantly different
responsibilities, or a decision causing siigaint change in beefits,” and usuallyinflicts direct
economic harm.Burlington Indus., Inc. v. Ellerth524 U.S. 742, 761; 762 (1998)hite v.
Baxter Healthcare Corp533 F.3d 381, 402 (6th Cir. 2008). Exales of Defendants’ allegedly
discriminatory actions includ€l) Scott's comments regardirfglaintiff’'s possible favoritism
toward the Iranian-American general contoacKarim Momeni, with whom Plaintiff is
acquainted; (2) Plaintiff beinfprced to undergo conflict res@ion counseling (paid for by the
LRAA) following his reaction to Scott's commentnd (3) Plaintiff rec@ing a written warning
from Scott on December 23, 2008 foterrupting a noise projectgxbid conference twenty days
earlier. None of these constitutes an advesmployment action under the above standard.

Therefore, Defendants are entitled to summadgiment on Count | of Plaintiff’'s Complaint.
Count VII

Defendants also move for summary judgmenftaintiffs’ claim against LRAA that he
was terminated because of his national origiviolation of Title VII. Plaintiff contends that
both LRAA’s decision to terminate Plaintiff atlde manner in which LRAA terminated Plaintiff
were based upon his national origidefendant argues that Plafhthas failed to establish the
fourth element of his prima facie case, ithat he was replaced by a person outside of the
protected class or that similarly situated noat@cted employees were treated more favorably.
See Talley61 F.3d at 1246. In his respenslaintiff notes that LRA “has not directly filled
Plaintiff's position[, but] theyhave piecemealed work to Anngan born-employees.” (Pl.’s
Resp., 30, DN 75.) Since Plaintiff's termination, &@wcker assists in putting together bids for

projects and Defendant Scdias handled a number of othéuties that would have been
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performed by an Environmental Manager, inagdiresponding to fuel spills, asbestos removal,
and coordinating access forosh water sampling. (Scott Afff 102-103.) A person is not
replaced if his duties are absetbby other existing employee&see Geiger v. Tower Aut&a79
F.3d 614, 623 (6th Cir. 2009%ampbell v. PMI Food Equip. Grp., Inc09 F.3d 776, 785-86
(6th Cir. 2007) (“A person is replaced only evhanother employee fared or reassigned to
perform the plaintiff's duties.”) (iternal quotation marks omitted).

Plaintiff argues that the inspectors who wéail off in June 2009 were treated better
when they were terminated and, therefore, a nstssue of fact exists as to whether Plaintiff
was treated less favorably than similarly situatetividuals outside his pretted class. First, to
be similarly-situated, a person “must have dedtlh the same supervisor, have been subject to
the same standards and have engaged irnsdhn&e conduct without sh differentiating or
mitigating circumstances that would distinguigieir conduct or the employer’'s treatment of
them for it.” Jordan v. Kohl's Dep’t Stores, Inc490 F. App’'x 738, 744 (6th Cir. 2012). Here,
Plaintiff has not demonstrated he is similarljuated to his alleged owparators, who did not
share Plaintiff's supervisor (two reported to Plaintiff hatfls were terminated for budgetary
cuts rather than medical restrictions, and whesainations did not take place during a time of
escalating tensions like Plaififis. Second, although he points these differences in tmeanner
in which he was terminated, Plaintiff has mbtown the Defendants treated him differently in
their decisionto terminate him. Therefore, Plaiiithas not satisfied his burden of proving a
prima facie case of discrimination.

Further, even if the Court were to assuPlaintiff had proven his prima facie case,
Defendant has offered a nondiscriminatory redsorhis termination and Plaintiff has failed to

demonstrate the proffered reason was pretAghain, Plaintiff candemonstrate pretext by
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showing that LRAA'’s stated reasoi(l) have no basis in fact,)(@re not the actual reasons for
his termination, or (3) are insuffemt to explain Defendants’ actiorfelder, 187 Fed. App’x at
594. “Whichever method the plaintiff employbe always bears the burden of producing
sufficient evidence from which the jury could reaably reject [the defelants’] explanation and
infer that the defendants intemially discriminated against himJordan 490 Fed. App’x at 742
(alteration in original) (quotin@lark v. Walgreen Cp424 Fed. App’x 467, 474 (6th Cir. 2011))
(internal quotation marks omitted). Furthermaag, employer’'s explanation cannot be rejected
“unless there is a sufficient bagis the evidencdor doing so.”ld. (emphasis in original)
(quoting Manzer v. Diamond Shamrock Chems., &9 F.3d 1078, 1083 (6th Cir. 1994),
overruled on other grounds Beiger, 579 F.3d at 620-21).

Defendants assert that Plaintiff was termadabecause his permanent medical restriction
prevented him from working outdoors in temparas below 40 degrees, leaving him unable to
perform essential functions of ®sition. Plaintiff argues this justification is merely pretext, as
his written job description did ngpecifically list outdoor work agart and parcel of his position
as Environmental Manager. However, the record shows that among the five employees laid off in
June 2009 were the final two field inspectarsPlaintiff’'s departmat whose outdoor duties
Plaintiff would be required toassume. The record alstosvs that Defendants gathered
information from Plaintiff’'s physicians and Ogaational Physicians Services (“OPS”) about the
extent of his restrictions, gatlesl information as to how a celdeather restriction would affect
Plaintiff's responsibilities as Environmentdflanager, and discussed the feasibility of
accommodating the restrictions over a nearly 3-week period before ultimately deciding to
terminate him. From the evidence in the rectnd, Court cannot concludereasonable trier of

fact could conclude Defendants’ proffered reason for Plaintiff'sitextion is pretext, especially
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in light of Defendants’ “reasonably informeahd considered decision” before terminating
Plaintiff. Jordan 490 F. App'x at 743 (quotinlflichael v. Caterpillar Fin. Servs. Corp496
F.3d 584, 598-99 (6th Cir. 2007pee also Russell v. Univ. of Toled37 F.3d 596, 605 (6th
Cir. 2008) (“[T]he decisional process needt i optimal, only reasonably informed and
considered”).

Plaintiff has not established a prima facieecasnational origin discrimination based on
his termination. FurtheRlaintiff has failed to show pretextherefore, Defendants are entitled

to summary judgment on Countl\¢f Plaintiff's Complaint.
B. Plaintiff’'s Title VIl Retaliatio n Claims in Counts Il and VIII

Title VII forbids an employer from discriminating against any an employee “because he has
opposed any practice made an unlawful employrpeactice by [Title VII], or because he has
made a charge, testified, assisted, or partiegpbat any manner in an investigation, proceeding,
or hearing under [Title VII].” 42 \&.C. § 2000e-3(a). Plaintiff has naffered direct evidence of
retaliation; thus, th&cDonnell Dougla burden-shifting framework aligs. In order to establish
a claim for retaliation under Titl&/Il, Plaintiff must show that (1) he engaged in activity
protected by Title VII; (2) this exercise gfrotected rights was known to Defendants; (3)
Defendants thereafter took a materially adverspl@gment action against &htiff, or Plaintiff
was subjected to severe or pervasive retaljatarassment by a supervisor; and (4) there was a
causal connection between the protected igtiand the adverse employment action or
harassmentJohnson v. University of Cincinna215 F.3d 561, 578 (6th €Ci2000) (citations

omitted).
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Count Il

In Count II, Plaintiff alleges retaliation in the form of conting harassment. “[Tie
scope of Title VII's retaliation provision is ®ader than that of Title VII's discrimination
provision.” Niswander v. Cincinnati Ins. Co529 F.3d 714, 720 (6th Cir. 2008) (citing
Burlington Northern 548 U.S. 53). Rather, “the adverse employment action requirement in the
retaliation context is not limited to an employeastions that affect the terms, conditions, or
status of employment, or those acts that oauhe workplace[,] . - [but] instead protects
employees from conduct that would have d#ted a reasonable worker from making or
supporting a charge of discriminationd. (quoting Burlington Northern 548 U.S. at 63-68)
(internal quotation marks omitted). Despite thimader standard, Titl¥ll's anti-retaliation
provision only protects an employee from rettdin that produces an injury or hariah.

Plaintiff alleges that the Defendants retalibggainst him by: Scottalling him at home
when he was ill; reporting him for insubordirmatj Scott imposing unreasable deadlines; Scott
losing her temper; not inviting &htiff to a project grand opemg; placing him on administrative
leave “for whistle Blowing activities”; giving Plaintiff a negative performance evaluation;
Plaintiff receiving hostile communications fro Scott; reducing Plaintiff's authority and
autonomy by requiring him consult Scott prito enacting certairdecisions; terminating
Plaintiff's two inspectors, thereby eliminatingshwork team; and removing Plaintiff's computer
and phone access while he was on FMLA leaviEs(Resp., 32-39, DN 75 & 75-1.) In its July
28, 2010, Memorandum Opinion, the Court noted thajotitext matters. The real social impact
of workplace behavior often depends on canstellation of surrounding circumstances,
expectations, and relationshipéich are not fully captured by ssmple recitation of the words

used or the physical acts performeBuirlington Northern 548 U.S. at 68. Because discovery
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had not yet been completed, the Court determihatit was unable to assess the context of the
above acts.

Defendants argue that at tlgtage of the litigation Plairtihas failed to establish any
actions on the part of Defendardre materially adverse. Burlington Northern the Supreme
Court was careful to distinguish material adversity from “trivial haras.at 68. After all, Title
VIl “does not set forth a general civility coder the American workplace” and, by reporting
discriminatory behavior, an employee is nagréafter immunized “from those petty slights or
minor annoyances that often take place at work and that all employees experiénte.”
response, Plaintiff conclusorily responds thgny other reasonable employee would have
found the challenged action materiadlghverse” and cites to the portionBidirlington Northern
that stresses the importance of context, but failslaborate further. Bad on its review of the
record, the Court finds no rationadsis to distinguish the facts lzair from those in other cases
holding that a plaintiff has failed forove materially adverse actior&e James v. Metro. Gov'’t
of Nashville 243 F.3d App’x 74 (6th Cir. 2007) (emplaisedenial of a lateral transfer, poor
performance reviews, and imposition of quotaese not materially adverse actionBjwman v.
Shawnee State Unjy220 F.3d 456, 462 (6th Cir. 2000) (noting tkat minimisemployment
actions are not materially adverséackson v. City of Columbu$94 F.3d 737 (6th Cir. 1999)
(holding that police chief's suspension wiglay was not an adverse employment action),
abrogated on other grounds 8wierkiewicz v. Sorema N,A34 U.S. 506 (2002).

Further, assuming any one of these acts cas&lto the level of a materially adverse
employment decision, Plaintiff has failed to oféary proof such actions were causally connected
to his discrimination complaints. To establishcausal connection, Plaintiff must “proffer

evidence sufficient to raise the inference thad][protected activity was the likely reason for the
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adverse action.Upshaw v. Ford Motor Cp576 F.3d 576, 588 (6th Cir. 2009) (quotiB§OC

v. Avery Dennison Corp.104 F.3d 858, 861 (6th Cir. 1997) (internal quotations omitted).
Plaintiff has not done so here. For exampghaintiff alleges thatDefendants’ June 2009
elimination of five positions, including the remang two inspectors irPlaintiff's department,
was in retaliation for Plaintiff's continued cofamts of discrimination. However, the record
shows these positions were eliminated due to Wadgeestraints andatk of work. Plaintiff
attempts to establish a causannection by pointig out a number of ber cuts LRAA could
have made in lieu of cutting the five positidnslowever, in a Title VII claim, the role of the
Court is not to evaluate the phayer’s business judgment, bustead to determine whether the
employer was motivated by retaliation/renn v. Gould808 F.2d 493, 502 (6th Cir. 1987).
Plaintiff has not pointed to any evidence framhich a reasonable juror could conclude the
Defendants were so motivated.

Plaintiff's only support thathe remaining acts by Defendardre causally connected to
his discrimination is that “[tjhe proximity iime show([s] the causal coaction.” (Pl.’'s Resp.,
40, DN 75-1.) However, temporal proximity aloisensufficient to estalish this elementSosby
v. Miller Brewing Co, 211 Fed. App’x 382, 387 (6th Cir. 2008ge also McNett v. Hardin
Cmty. Fed. Credit Unign118 Fed. App’x 960, 965 (6th Cir. 2005) (“While mere temporal
proximity . . . is insufficient to demonstrate sation, the employer’s kndedge of the protected
activity coupled with an adverse action ocaugriclose in time can create an inference of

causatiorwhere the particular circumstancesestgthen the inference of causatipemphasis

2 Plaintiff also attaches an affidavit from foaemManager of Human Resrces, Lana Reinhart,

in which Reinhart indicates dh, following the June 2009 ternaitions, Defendant Barrow told

her that Defendants Miller and Scott said,affin, we did not get the one we wanted” in
reference to Plaintiff. However, this affidavit fails to meet the requirements of Federal Rule of
Procedure 56(c)(4) and the Court therefore disosgir Fed. R. Civ. P. 56(c)(4) (affidavits must

be made on personal knowledge and set ou that would be admissible in evidence).

21



added).Here, Plaintiff offers no additional ewdce that supports a finding of causation.

Therefore, Defendants are entitled to summadgiment on Count Il of Plaintiff's Complaint.
Count VIII

In Count VIII, Plaintiff allges retaliation in the form dérmination. Defendants move
for summary judgment, first argwg that Plaintiff has failed to establish a causal connection
between his termination and hisngplaint to the EEOC. Plaintifiotes that he was fired “only
two months after he received his right to $eeer” and, thus, a causal connection exists. As
noted above, mere temporal proximity is ifieient to establish proximity. Here, however,
Plaintiff points out an addiinal circumstance that he contends demonstrates a causal
connection: the manner in which he was dss®ed “was incongruent for someone being
terminated for health restrictions.” (Pl.’'s Resp., 41, DN 75-1.)

Even assuming that Plaintiff has establishedprima face case, Plaintiff has not offered
evidence that Defendants’ piered reasons for terminatingnm—his medical rstrictions upon
return and LRAA’s inabilityto accommodate them—were pretext for discrimination. As
previously discussed, Plaintiff bears the burdémproducing evidence from which a jury could
reasonably reject the Defendsinteasons for terminatiodordan 490 Fed. App’x at 742. Here,
Plaintiff again references that he could perform the tasks sgliflisted on his written job
description and argues that the Defenddhéept digging until they found a loophole to get
through—the issue of Plaintiff not working outsidelow forty degree weather.” (Pl.’'s Resp., 41,
DN 75-1.) Thus, Plaintiff again arga that his medical restrictiodsd not actually motivate his
dismissal. However, as discussed above, Hifairds not produced evidence to meet his burden
of showing that “the sheer weighf the circumstantial evidena# [retaliation] makes it ‘more

likely than not’ that the employer’'s exgpiation is a pretext, or coverugBingleton v. Select
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Specialty Hosp.-Lexington, InB91 Fed. App’x 395, 401 (6th C2010) (alterationn original)
(quoting Manzer 29 F.3d at 1078). However, as the Gauwted in its discussion of Count |,
supra the record shows that because the employedlaintiff’'s division were terminated,
Plaintiff was expected to take on the work of thompectors, which included outdoor duties.
Plaintiff has pointed to no ewtce that could reasonably undarenthe Defendants’ rationale
for ultimately terminating him and Defendant® dherefore entitled to summary judgment on

Count VIII.
C. Plaintiff's FMLA Retaliation Claim in Count VI

Plaintiff also claims that he was terminated having taken FMLA leave. In order to
make out a prima facie case of retaliation inafioin of the FMLA, Plaintiff must show (1) he
availed himself of a protected right under LA, (2) he suffered an adverse employment
action, and (3) that there was a causal conmedietween the exercise of his rights under the
FMLA and the adverse employment acti&ulgar v. JAC Products, Inc443 F.3d 501, 508 (6th
Cir. 2006). If Plaintiff establishes a prima factase, the familiar burden-shifting approach
applies.d.

As discussed extensively in previous satsi Plaintiff has failed to prove Defendants’
proffered reason for his termination was prefextdiscrimination. In addition to his arguments
raised in other sections, Plaintiff argues thatemwkiewing weather data determine the effect
of Plaintiff's medical restricins on the performance of his outdoor duties, Defendants should
have looked at the normal highs rather the normal lows in determining how often the
temperature would drop below 40. He argues thaatleeage lows often take place late at night
or early morning—hours he would not be expedtework. First, as Defendants point out, one

example of the Environmental Manager’s dutiderahe June 2009 layoffs is responding to fuel
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spills and other environmental emergencies at dirport: events thatdo not keep regular
business hours.” In any eventistleriticism again improperly qséons the business judgment of
LRAA and does not support Plaintiff’'s contentitihrat Defendants terminated him in retaliation
for his return from FMLA leave. For these reas and those discussed previous sections,
Plaintiff has failed to put foht evidence from which a reasonable juror could find that
Defendants’ reason for terminating Plaintiffas “more likely than not” pretext. Thus,
Defendants are entitled toramary judgment on Count VI.

D. Plaintiff's Fourth Ame ndment Claim in Count X

Plaintiff alleges an unreasonable search mlation of the Fourth Amendment against all
Defendants. This claim is baken the canine sweepmducted in the Engineering Department
and parking lot without Plairftis knowledge or consent. Defermia argue the search was not
unreasonable since the search was pursuargntonvestigation of suspected work-related
employee misconduct.

The Fourth Amendment was established to prd{gbie right of the peple to be secure in
their persons, houses, papersd &ffects, against unreasonaBlkearches and seizures.” U.S.
Const. amend. IVsee also Devenpeck v. Alfora43 U.S. 146, 152 (2004). i@ Connor v.
Ortega the Supreme Court held it is not a Foukthendment violation when a public employer
conducts a search of an employee’s officer “fegitimate work-rlated, noninvestigatory
intrusions as well as invegations of work-related misnduct.” 480 U.S. 709, 725 (1987). The
Court went on to hold that:

public employer intrusions othe constitutionally protected privacy interests of
government employees for noninvestigatory, work-related purposes, as well as for
investigations of work-retad misconduct, should be judged by the standard of

reasonableness under all the circumstandasler this reasonableness standard,
both the inception and the scopelwd intrusion must be reasonable.
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Id. at 725-26.

Based on the record before it, the Court aetees that the canine sweep was reasonable
at its inception. On the morning of Noveenb4, 2009, Dwight Clagh observed Plaintiff
carrying two large, heavy duffel bags that resieahtsoft gun cases into his office (Steve Petty
Aff. 1 14-15; Dwight Clayton Aff. § 10-11During a regularly deeduled staff meeting,
Clayton thereafter noticed Plaintiff sitting witls back against the wall rather than in the
audience, which Clayton had never observednBtado before. (Clayton Aff. 1§ 13-14.) This
behavior, coupled with what Clayton perceivechagh tensions in the Engineering Department,
led him to report the behavior to Defendant Petty.. {1 14-15; Petty Aff. {1 14-15.) Based on
the information received from Clayton, his knedge of Plaintiff's peding termination, and the
fact that high-level LRAA executives were aitiing the staff meetind)efendant Petty ordered
a canine sweep after dissing the matter with his superior, Tim Bradshaw.

Plaintiff first argues Petty’s decision toder a canine sweep was unreasonable because
Plaintiff was slated to be terminated feovork restrictions and not employment-related
misconduct. However, the reason for Plaintiff's termination does not affect the reasonableness of
Petty’s decision to order the sweep in light af thtality of the circumstances: Clayton’s report
of suspicious behavior, esctitey tensions between Defendamsd Plaintiff, and Plaintiff's
slated termination later that day. Plaintiff algues that because thweep was ordered based
on potentially criminal conduct, the search waswotk-related and thefore is unreasonable.
This argument misses the mark: ensuring thetyade employees by investigating reported
suspicious behavior was certainly a valid, wagkated reason to ordarcanine sweep here. The
validity of Defendant Petty’s order is unaffected by the potential criminality of the same

suspicious behavior. The swewps reasonable at its inception.
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The scope of the canine sweep was also reasonable. A workplace search is reasonable in
scope fn scope if the measures taken by the employer are reasonably related to the search’s
objective and they are not overytrusive in light of the nate of the alleged misconduct.”
Gossmeyer v. McDongld128 F.3d 481, 491 (7th Cir. 1997). Here, the canine sweep
encompassed the parking lot and officesmeomwmn areas, and the cenénce room of the
Engineering Department. (Petty Afff] 23-26; Tim White Aff. 1 8-1.) Because the canine did
not indicate a finding of exploseg during the sweep, no drawdrags, cabinets, or cars were
opened or searcheddtty Aff. 1 28-30; White Aff. ] 14-15.) The sweep lasted between fifteen
and twenty minutes, and took place while employees were at the staff meesitig Aff. T 32;

Tim White Aff. {1 12.) Plaintifforovides no evidence to the contrary, and instead reiterates the
allegations in his Complaint that the search took place while he was being terminated. Plaintiff
also contends the search was unreasonable $®damas conducted lisecret” while employees
attended a staff meeting; Plaintiff was unawidue Department was searched until months later
an acquaintance informed Plaintiff he had Hetirat Plaintiff's belagings and office were
searched while Plaintiff was being terminatedaiiiff also contends that a more reasonable
sweep would have included the staff meetinge Tourt respectfully disagrees; bringing a
canine unit into an active staff meeting strikess @ourt as far more intrusive and improper than
the search that took place in this case.

Because the canine sweep was proper bothcaption and in its scope, all Defendants
are entitled to summary judgment on Count X.

E. Plaintiff's Invasion of Privacy Claim in Count XI
Plaintiff alleges invasion diis privacy against the individudefendants based on the search

of his office and personal property during his termination. This count remains against the
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individual defendants in theindividual capacities only. Specifitgl Plaintiff's claim involves a
cause of action for unreasonable intrusion upon the seclusion of andilecause of action
applies when a party ‘intentionally intrudes’ upoe firivate affairs or concerns’ of another and
such ‘intrusion would be highlyfiensive to the reasonable person.Washington v. City of
Georgetown 2009 WL 530782, *5 (E.D. Ky. March 3, 200@uoting Restatement (Second) of
Torts§ 652B).

Based on the facts above, the Court holdsBreéndants are entitled to summary judgment
on this claim as well. The evidence aboveesimot indicate that Defendant Petty—thy
Defendant who acted as a deenmaker in ordering the swee-did so for any other purpose
than investigating what he determined tcabeemployee’s reasonable safety concern. The Court
has determined that the sweep was reasonaldeojpe, and Plaintiff offs no argument as to
why the search in this case would be highlien$ive to a reasonabpeerson. Rather, Plaintiff
reiterates that because he “believes the seaashdone while he was ibg terminated,” there
were no legitimate business reastmrsthe search. However, at this stage of the litigation, mere
speculation will not sufficeMonette 90 F.3d at 1177. The individuBlefendants are entitled to

summary judgment on Count XI.
CONCLUSION

Defendants have moved for summary judgn@anPlaintiff's remaining claims. For the
foregoing reasons, Defendants’ Motion for Sumynardgment on all remaining causes of action
asserted by Plaintiff is GRANTEDFurthermore, Plaintiff's Motins to Strike are DENIED. An
appropriate order shall issue.

CC: Plaintiff,pro se Thomas B. Russell, Senior Judge
Counsel United States District Court
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