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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CASE NO. 3:10-CV-00763-TBR
VICKI L. COUCH, PLAINTIFF
V.

PATRICK R. DONAHOE, Postmaster Gener al
United States Postal Service DEFENDANT.

MEMORANDUM OPINION

This matter comes before the Court on a Motion for Summary Judgment by Defendant
(DN 20). Plaintiff has filed her response (DN 26), to which Defendant has replied§PNhis
matter is now ripe for adjudication. For the reasons that follow, DefendantsirMst

GRANTED.
BACKGROUND

Plaintiff Vicki Couch an African American female, has worked at the United States
Postal Service since 1993. Couch currently holds a permanent, bid position as a Ma#iRgoc
Clerk in the Gardiner Lanfacility in Louisville. Plaintiff alleges that over the last five years, she
has been subjected to discriminatory harassment based on her gender and race hatioin reta
for her complaints to the EEOOuring her tenure at the USPS, Plaintiff has fdedumber of
complaints with the ual EmploymentOpportunity @mmission (EEOC)The four most recent
of these complaints, filed in July 2008, October 2009, June 2010, and October 2010, contain

much ofthe factuabasis forPlaintiff's allegations in this lawsuit

! The agency issued a final decision in favor of the USPS regardimgif?sa2008 and 2009 complaints. Both of
these decisions were affied by the Office of Federal Operations (OFQ) on appeal. Plaintiff2010 EEOC
complaints were both dismissed for failure to state a claim. Both diglmiwere affirmed on appeal to the OFO.
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Plaintiff's 2008 EEOC claim focused mainly on Plaintiff's conflict with and ssmzent
by coworker Vickie Grime$ andwhat she perceives asr supervisors’ inadequate responses
while she was working at the Air Mail Facility (AMFpPn April 6, 2008, Grimes went out of her
way to attempt physical contact with Plaintéithough no physical contact was madgintiff
considered the behavior hostile, and she informed her supeMigerMiller, about the
incident. Miller indicated he would handle the situation and requested she not repactdésti
to another supervisor, Ken Creten. Miller did, however, inform Creten of the incidient “a
days later."On April 11, 2008, Grimes again attempted to bump into Plaintiff while Plaintiff was
working alonggile Union Steward Jay Parran. When Plaintiff and Parran reported Grimes’s
conduct to Miller, he told them he would speak to Grimes.

Five days later, dissatisfied with the response from management, PlaintftbalBlant
Manager and the Office of thesipector General (OIG). The OIG did not return Plaintiff's phone
call. The Plant Manager returned her call the next day and informed Plaintidictinag
Manager at AMF, William Needy, was investigating the situatiduring a later conversation
with Needy heindicatedthe OIGthoughther complaintsvere funny Although members of
managemerdaid they would schedule a meeting where Grimes and Plaintiff could discuss their
conflict, no such meeting took place. The record shows that during this time, manatperkent
statements from Plaintiff, Grimes, and Parran. After the investigationleevisat no physical
contact had been made, management decided to take no further action.

Plaintiff asserts that she was so upset by management’s lack of responsétbakpril
2008, she failed an examination to qualify as a window clerk at the RMtiff does not

allege the test or her failure was discriminatémymid-May 2008,Plaintiff asked Creten to

2 Grimes is an African American female who works for the B3B a “casual employee,” as opposed to a career
permanent employee like Plaintiff.
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move Grimes to a different area because Grimes wasaganext to her. InitiallyCreten
declined, and Plaintiff became loud and caused a scene. Creten took Plaintiff tecéjsaotf
Plaintiff requested a union steward. Because a union steward was not atatyealrailable,
Cretenagreed to move Grimes &mother work areé Plaintiff agreed to forget about calling the
union representative. Additionally, around this same titeantiff learned that a representative
from the Employee Assistance Program (EAP) had been to the AMF facilitgday Rlaintiff
was not working to speak with individuals about the conflict with Grimes. Plavdsfupset she
had not been informed about the visit.

According to Plaintiff Grimes continued tbarass heover a tweanda-half-year period.
Grimes’s conduct included trying to bump into Plaintiff when they would pass one another on
the workroom floor or in the restroomlacing mail trays in Plaintiff's path on the workroom
floor, and altering her break schedule so that she would be in the break room wiiff #laint
“dired hostile or harassment behavior toward her.” In her 2009 EEOC complaint, Plaietff ci
an incident where Grimes tried to provoke her by leaving the conveyor belt at thérsanas
Plaintiff and walking in the same direction.

On May 12, 2009, two Héa & Resource Management employees, Jean Tucker and
Deborah Miller, shared confidential medical information about a previous eationf@and
psychiatric illness with Creten. Plaintiff asserts the release occurrethiration for her filing a
compensation claim for stress and anxietye ddministrative record shows the Office of
Workers’ Compensation Programs requested additional information from Plaistiffervisors
about her medical issues. In response to this request, Miller sent the appfoprist to

Creten.

% The forms included workers’ compensation documents that required aisapé&s complete them and a blank
Department of Labor form related to psychiatric illness.
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In addition to the issues with Grimes, Plaintiff has cited a number of incidentstidth o
co-workers, which she also addressed in her complaints to the EEOC. On May 2632009
worker Bobby Pittmahintentionally bumped his shoulder into Plaintiff. Later that evening,
Plaintiff asked Creten, the supervisor on duty, to come out to the concourse. Plainiifilbén
at Pitman not to bump into her “with [his] ignorant ass” again. Creten requestatifPlaiite a
statement about the incident, but she declined. That same nigtoricer Richard Boydcame
over to work near Plaintiff, ostensibly to “cause trouble” with Plaintiff. Afteirfdiff told Boyd
not to “come up here fucking with me,” the tlad a verbal altercation and Boyd gestured as if
he was going to hit Plaintiff. Creten told Plaintiéf go into his office and calm down. After
attempting to call a Union Steward, Couch dialed 911. Police responded to AMF, but no charges
were ultimately iled. After this incident, Plaintiff went on medical leave through September 29,
2009 due to workelated stress’he record shows a number of statements were taken from co
workers who were involved in or witnessed that night’'s events.

Upon her return on September 30, 20@Ijntiff hadsuccessfully applied for a level
seven position, which involved a bump in pay. (Couch depo. pp84HoweverPlaintiff
assertghat she continued to be harassed by co-workers, including Grimes, Pittmanl.&woyd,
Tinkle, Mary Kaye Johnson, Ron Nance, A.J. Johnson, Vincent Saniel, and Victor Ebwen.
example, Johnson made “extremely unpleasant and hurtful comments” to Plaariifg tthrew
a box of mail at Plaintiff, Johnson would “call [Plaintiff] psycho bitches and sb"fand yell
verses of songs in Plaintiff's ear “constantly,” and severaliarkers would attempt to bump

into her.

* Pittman is a white male.
®Boyd is an African American malele is a casual employee.
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Plaintiff says although members of management witnessed or knew aboot her ¢
workers actions, they did not respond adequately or promptly to them. Conversely, Plaintiff
asserts that when male employelead confrontations with co-workers, management handled
their issues immediately. The USPS has a-m@lsyance policy against workplace violence.

STANDARD

Summary judgment is appropriate where “the movant shows that there is naegenui
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). In determining whether summary judgment is appropriate, a courésohge
all ambiguities and draw all reasonable inferences agamshoving party.See Matsushita
Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 587 (1986).

“[N]ot every issue of fact or conflicting inference presents a genuine sfsmaterial
fact.” Streetv. J. C. Bradford & C0886 F.2d 1472, 1477 (6th Cir. 1989). The test is whether
the party bearing the burden of proof has presented a jury question as to each eldraeatsie. t
Hartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The plaintiff must present more than a mere
scintilla of evidence inugport of his position; the plaintiff must present evidence on which the
trier of fact could reasonably find for the plaintifbee id(citing Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 252 (1986)). Mere speculation will not suffice to defeat a motion for
summary judgment; “the mere existence of a colorable factual dispute waéfeztt a properly
supported motion for summary judgment. A genuine dispute between the parties on an issue of
material fact must exist to render summary judgment inapipteg Moinette v. Elec. Data Sys.

Corp., 90 F.3d 1173, 1177 (6th Cir. 1996).

® Plaintiff specifically references Jason Frances, Bobby Pittman, Wodeeony, Roby Kishner, all Caucasian
males; Walter Hendrickson, an African American male; andC2esfillo, a Hispanic male.
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DISCUSSION
Race and Gender Discrimination

Plaintiff asserts claims of race and sex discrimination under Title VII of theRights Act
of 1964, 42 U.S.C. § 2000e et sepder Title VI, it is “an unlawful employment practice for an
employer ... to discriminate against any individual with respect to his commengatims,
conditions, or privileges of employment, because of such individual's race, cldgonresex, or
national origin.” 42 U.S.C. § 20002(a)(1). Defendant argues that Plaintiff has failed to meet
her burden of proof under Title VII. Plaintiff asserts she has presented enougiteinle
survive a motion for summary judgment.

In a Title VII action, the brden is on the plaintiff to establish a prima facie case of
discrimination.McDonnell Douglas Corp. v. GreeAll U.S. 792, 802, 93 S.Ct. 1817, 36
L.Ed.2d 668 (1973). The plaintiff may prove his or her case through direct or circualstanti
evidence of disrimination.Talley v. Bravo Pitino Restaurant, Lt&é] F.3d 1241, 1246 (6th Cir.
1995);Henry v. Ohio Dept. of Mental Retardation & Developmental Disabilifiég, F. Supp.2d
794, 799 (S.D. Ohio 2000). No direct evidence of discrimination exists irr¢égen case. “In
the absence of direct evidence ... Title VII claims are subject to the familderishifting
framework set forth iMcDonnell... as subsequently modifiedTiexas Department of
Community Affairs v. Burdind50 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (19&isth v.
Royal Oak Police Dept581 F.3d 383, 390 (6th Cir. 2009). UndiécDonnell,after the plaintiff
has established a prima facie case of discrimination, the burden then shiftsmplitneee “to
articulate some legitimatapndiscriminatory reason” for the adverse employment action. 411
U.S. at 802. If the employer demonstrates such a reason, the burden shifts back totiffi¢oplai

show that the stated reason is in fact pretext for unlawful discriminédicat. 804. The burden
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of persuasion remains with the plaintiff at all timegch,581 F.3d at 391 (citinBurdine,450
U.S. at 253).

To establish a prima facie casediscrimination, the plaintiff must demonstrate thfa
(1) is a member of a protected class, (2) quaalified for lerjob, (3) suffered an adverse
employment action, and (4) was treated differently than similarly situategrotected
employeesSee, e.g., White v. Baxter Healthcare CasB3 F.3d 381, 391 (6th Cir.2008he
plaintiff must at least establish an inference of discriminatohr{citing Burdine,450 U.S. at
253).

Defendant does not dispute that Plaintiff has satisfied the first two prongsvetpwe
Defendant first argues that Plaintiff has not shown sheswlgigected to an adverse employment
action.An adverse employment action constitutes “a materially adverse change imtbatel
conditions of employment” that is “more disruptive than a mere inconvenience oerati@tt of
job responsibilities,” suchsd‘a termination of employment, a demotion evidenced by a decrease
in wage or salary, a less distinguished title, a material loss of benefitsicaigtiyf diminished
material responsibilities, or other indices that might be unique to a particularositublollins
v. Atlantic Co., Inc.188 F.3d 652, 662 (6th Cit999) (citation omitted)This Court looks to
whether a particular employment action was “objectively intolerable to anaasgerson,”
rather than an individual's subjective impressions, in order to determine whedmeplayment
action was materially adverdeolicastro v. Nw. Airlines, Inc297 F.3d 535, 539 (6th Cir.
2002). “In short, the action must have a ‘significdetrimentalkeffect’ on the employee's status
as evidenced by objective factors, not subjective impressibreeinan v. Potter200 Fed.

App'x. 439, 442-43 (6th Cir. 2006) (internal quotation omitted). Importantly, this standard filter
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out claims establishing merely a “bruised ego” or a “mere inconveniedeté v. Bdington
N. & SantaFe Ry.,364 F.3d 789, 802 (6th Cir. 2004) (en baaffjd, 126 S.Ct. 797 (2005).

Plaintiff hasnot shown she suffered an adverse employment action. Plaintiff has not been
demoted, discharged, or lost benefits or dutiesthecontrary, Plaintiff applied for and received
a higher level jolwith better paylnstead, Plaintiff asserts that “being forced to go to a
threatening work place was a change in status” that qualifies as an adverse empémtion.
First, while Plaintiff correctly contends that the list explicateHatlins is not exclusive, a
plaintiff must show an employer’s action had a significant detrimental effeceantployee’s
status The facts in this case, when viewed in a light most favorable to Plaitliiffais to
satisfy this burderSecond, even if the Court were find that Plaintiff’'s conflicts with her co-
workers constituted an adverse employnsion although it is clear that Plaintiff did not get
along with many of her co-workeB|aintiff points to no evidencénatwould suggessuch
conflicts, manywith those othe same race and/or gender as Plaintiff, were because of her race
or gender.

Furthermore, Plaintiff has not offered evidence that she was treateewliffehan a
similarly-situated person outside the protected class. In order for two or more ersfitmpee
considered “similarlysituated,” the Plaintiff “must prove thall of the relevant aspects of [her]
employment situation are ‘nearly identical’ to those of the [noneptet] employees who he
alleges were treated more favorably. The similarity between the comparemn/eaegphust exist
in all relevant aspects of their respective employment circumstafiescé v. Commonwealth
Life Ins. Co.40 F.3d 796, 802 (6th Cir.19% As to what constitutes “all relevant aspects,” the

Sixth Circuit has said that courts “should make an independent determination as levtreye
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of a particular aspect of the plaintiff's employment status and that of theroiacted
employee.’"Ercegovich v. Goodyear Tire & Rubber Ct54 F.3d 344, 352 (6th Cir. 1998).

First, although Plaintiff has pointed to conflicts between other employdaeshhalaims
were handled more quickly by management, she has offered no evidence as to why her
employment situation is “nearly identical” to those of thenaokers she cites. Richard Boyd,
for example, is a casual employee, and thus not protected by the Union and subjeetat dif
scheduling than permanent employees such astifflarurther, the factshow that management
did not ignore Plaintiff's complaints. Plaintiff’'s supervisors intervieweth@sses and took
statements, and only after investigating Plaintiff’'s complaints determined thatthered no
further action.

Finally, assumingrguendahat Plaintiff could prove her prima facie case, Defendant has
offered a legitimate, nediscriminatory reason fanylimited response to the incidents between
Plaintiffs and her cavorkers.Plaintiff's supervisors testified that they handled her compdaio
differently than they handled the complaints of other employeestated aboveananagement
initially responded to Plaintiff’'s complaints and only discontinued their investigafter
determining no further action was required.

Thus, Plaintiff must show pretext. To satisfy this burden, plaintiff must shav by
preponderance of the evidence that the proffered reason (1) had no basis in fact, (2) did not
actually motivate the decision, or (3) that is was insufficient to motivate the de&siggs V.
Potter, 463 F.3d 507, 516 (6th Cir. 2008) plaintiff may not show pretext by merely
guestioning her employer’s business judgm€hiappell v. GTE Products CorB03 F.2d 261

(6th Cir. 1986). Plaintiff points to no reason to doubt the authentitityanagement’s
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explanation, and the facts support management’s explanation. Plaintiff cannot stex: pr

Plaintiff's discrimination claim fails.

[. Hostile Work Environment

A plaintiff may establish a prima facie hostile work environment claim by showatdth
the plaintiff “is a member of a protected class;” (2) the plaintiff “was subjeotadwelcomed
racial[or sexua) harassment;” (3) “the harassment was facsex]based;” (4) “the harassment
unreasonably interfered with [the plaintiff's] work-fmemance by creating an environment that
was intimidating, hostile, or offensive;” and (5) “employer liabilit¢€lay v. United Parcel
Serv., Inc.501 F.3d 695, 706 (6th Cir. 2007) (citihgfford v. Seidner183 F.3d 506, 512 (6th
Cir. 1999)).Further,a hostile work environment is one “permeated with discriminatory
intimidation, ridicule, and insult that is sufficiently severe or pervasive totakeronditions of
the victim's employment and create an abusive working environnWilliams v. General
Motors Corp., 187 F.3d 553, 560 (6th Cir. 1999) (citiHgrris v. Forklift System$10 U.S. 17,
21,114 S.Ct. 367, 126 L.Ed.2d 295 (citations and quotation marks omitted)).

To establish a hostile work environment claim, a plaintiff must show that his work
environment was both objectively and subjectively hosSilayton v. Ohio Dept. of Youth Servs.,
206 F.3d 669, 678 (6th Cir. 2000). An objectively hostile work environment exists where a
“reasonable person in the plaintiff's position, considering all the circumstamoald find the
environment hostildd. (quotingOncale v. Sundowner Offshore Servs., 1523 U.S. 75, 81
(1998) (internal citations omitted)). Courts look to the following factors to m@terwhether an
objectively hostile work enviranent exists: the frequency of the discriminatory conduct; its

severity; whether it is physically threatening, humiliating, or a mere a¥ensterance; and
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whether it unreasonably interferes with an employee's work performdnae67879 (citing
Morris v. Oldham County Fiscal Coup1 F.3d 784, 789-90 (6th Cir. 2000)).

Plaintiff argues that the fact that the “bullying hostility and threats ... contihtm{a
period of over five years certainly meets the severe and pervasive test.” TattaeycBlaintiff
cites a handful of incidents that include hemwaarkers purposefully walking in the same
direction as her, acting as if they would (but not actually making) physicaatamth her when
passing her in the workplace, bumping shoulders or elbows with her, and singing songs in her
ears.The conduct here was not continuous, but instead is comprisedwhatable incidents
over a fiveyear period. These minor incidemiger a span of five yeafar from demonstrate an
objectively hostile wrk environment, especially considering management responded to the
incidents and Plaintiff participated in the hostility. Furthermaosejiacussed in section infra,
Plaintiff can point to no evidence that these isolated incidents were based ow behee
gender. Rather, in a deposition, Plaintiff hypothesized that the casual enspi@regealous of
her because she had obtained a permanent position with the USPS. (Couch depo. pp. 126-27.)
Plaintiff has not pointed to acts that rise to the lev@noabusive working environment. Her

claim for hostile working environment must fail.
[I1. Retaliation

Under a Title VII retaliation claim, a plaintiff may prove his or her claim througtcd
or circumstantial evidencelenry v. Ohio Dept. of Mental Retardation & Developmental
Disabilities, 162 F. Supp.2d 794, 800 (S.D. Ohio 2000). The Court finds no direct evidence of
retaliation. Absent direct evidence, the Court followsMu®onnell Dougladalancing testd.;
McDonnell,411 U.S. at 802. “[T]o @ablish aprima faciecase of retaliation, a plaintiff must

establish that: (1) he engaged in activity protected by Title VII; (2) theisgeof his civil rights
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was known to the defendant; (3) thereafter, the defendant took an employment actiontadverse
the plaintiff, and (4) there was a causal connection between the protectégt antivthe adverse
employment action.Abbott v. Crown Motor Co348 F.3d 537, 542 (6th Cir. 2008)guyen v.

City of Cleveland229 F.3d 559, 563 (6th Cir. 2000).

The arti-retaliation provision only “protects an individual ... from retaliation that
produces an injury or harm,” but the United States Supreme Court has recently heltethat “
antiretaliation provision, unlike the substantive provision, is not limited widatory
actions that affect the terms and conditions of employment,” or only those aciedhagt the
workplace Burlington Northern & Santa Fe Ry. v. Whil&6 S.Ct. 2405, 2412-14 (2006). In
modifying the third element of the prima facie caseyvabthe Court held that a plaintifhust
show that a reasonable employee would have found the challengednaatesially adverse,”
meaning “it well might have dissuaded a reasonable worker from making or supportivaggec
of discrimination™ Id. at 2415 (quotingRochon v. Gonzale438 F.3d 1211, 1219 (D.Cir.
2006) (internal quotations omitted)) (emphasis added). The causal connection maseheogr
sufficient evidence to demonstrate an inference that, had the plaintiff not engdged i
protected rights, the defendant would not have taken the adverse &ttion.

As discussed above, Plaintiff has not shalather supervisors subjected her to any
adverse employment action. First, there is absolutely no evidence that suggestsdriers
behaved as they did because they learned Plaintiff had filed EEOC complaintpastthe
Secondly, Plaintiff's claim that management’s “inaction” in the fdca darassing and
threatening environment surrounded by bullies” was an adverse employment actiolark/s
flawed. The record is replete with evidence that her supervisors did in fact respgtiaohtiff's

conflicts with her fellow employees. Finally, Plaintiff also fails to offer exglem as to how
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Miller's distributionof medicaldocumentation affected the terms of her employment in a
materially adverse manner.

Assuming,arguendo that Plaintiff satisfied her prima facie burden, as discussed above
Plaintiff cannot prove that Defendant’s explanation about their investigation westpett
Further, Miller explained that she distributed the medical documentation in confoemwith
normal protocol, at the behest of the state workers’ compensation Btantiff offers no

reason this explanation is pretextual or untruti®ladintiff’s retaliation claim must also fail.
CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is GRAMYE

appropriate order shall issue.

CC: Counsel %’t\“ ﬁ W

Thomas B. Russell, Senior Judge
United States District Court

January 9, 2013
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