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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

DEVELOPERS SURETY AND

INDEMNITY COMPANY PLAINTIFF
V. NO. 3:11-CV-00090-CRS-JDM
RENAISSANCE/VALLEY FARMS, LLC et al. DEFENDANTS

MEMORANDUM OPINION

This action was initially brought enforce an encroachmdrind issued by the plaintiff,
Developers Surety and Indemnity Company (“Depers”), to Renaissance/Valley Farms, LLC
and its affiliated entities. The matter is now before the court on three motions for summary
judgment relating to the Amended Third Partyn@xaint of Renaissance/Valley Farms, LLC,
Donald J. Cook, and DKCD, Inc. (DN 104), and the Third Party Complaint of T&C Contracting,
Inc. (DNs 53, 119, 121, 123).

l.

This action has a complex factual and proceduisdbry that the cotihas detailed below

to put the pending motions in their proper context.
A. Factual Background

In 2004, Defendant/third party plaifiti Renaissance/Valley Farms, LLC
(“Renaissance/Valley”) commenceonstruction of the Valley Farms subdivision on the north
side of Valley Station Road in Louisvill&entucky. Renaissance/Valley needed to widen

Valley Station Road and construct additional lanes of trafficudiclh a center turning lane, to
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accommodate the increased traffic that wascgratied from the new development. Because
Valley Station Road is a state-owned righta@my under the control of the Kentucky
Transportation Cabinet (“KYTC”), Renaissz/Valley applied to the KYTC for an
encroachment permit that would allow it to eggan construction on the roadway. The KYTC
requires that all encroachment permit applications be accompanied by a bond or cash indemnity.
Accordingly, Renaissance/Valley entered iatoindemnity agreement dated September 14, 2004
with Developers, pursuant to which Develogpassued an Encroachment Permit Bond to
Renaissance/Valley on January 7, 2005. The bond bound Developers as a surety for the KYTC'’s
benefit for work performed on the Vall8tation Road consiction project.

Renaissance/Valley congted with DKCD, Incl a related company with similar
ownership, to serve as the coanstion manager of the projecDKCD, Inc., in turn, retained
Heritage Engineering, LLC (“Heritage”) to guare engineering plarisr the roadway, which
were submitted to the KYTC for approval. After receiving the necessary approval, the KYTC
issued an encroachment permit to Renaiss¥atlely in February 2005 for site grading, storm
piping, constructing detention basins, and agdurn lanes on Valley Station Road.

In August 2005, DKCD, Inc. contractedittv T&C Contracting, Inc. (“T&C”) to
construct the roadway in accordance with thenglthat Heritage had designed. However,
sometime between the Febru®&905 issuance of the encroachment permit and the time that
T&C commenced construction in October 2005, Renaissance Parties ingtted Heritage to
revise the plans to include, among other thifiggot elevations” for th roadway. Apparently,

these revised plans were not submitted s KIYTC for approval, buboth T&C and Heritage

! DKCD, Inc. operates under the assumed name of Renaissance Development. Third party plaintiff Donald J. Cook
is a principal of both Renaissance/Valley and DKCL;. InHe serves as manager of Renaissance/Valley and
president oDKCD, Inc.
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claim that Renaissance/Valley gate revised plans to T&C witimstructions to construct the
roadway in accordance with those plans.

After construction was completed, Rob&bgers, a KYTC employee, inspected the
roadway and issued an Encroachment Inspection Notice to Renaissance/Valley dated July 24,
2008. The Inspection Notice seds as a notice to Renaissa/Valley that the KYTC was
rejecting the completed roadway on the basis {hathe work was not timely completed; (2) the
turning lane did not have thercect cross slope; and (3) theresna“[d]angerous edge drop off”
between the edge of the roadway and a paved ditch. (DN 123-6, p. 2). Having found the
roadwork unacceptable, the KYTC thereupon latgeclaim with Developers and sought its
performance under the 2005 eraxbment permit bond. Developers then contracted with
Louisville Paving Company, Inc. to completemediation work on the road in a manner
acceptable to the KYTC, allegedly incurringostantial additionatosts as a result.

B. Procedural Background

Developers brought an action in this coytyrsuant to divergit jurisdiction, against
Renaissance/Valley and its related partieernforce Developers’ rights under the indemnity
agreement dated September 4, 200 response, Renaissanéalley, Donald J. Cook, and
DKCD, Inc. (collectively, the “Renaissance #&s”) brought third-party claims against T&C
seeking contractual and common law indemnifAm. Third Party Cmpl., DN 104). The
Renaissance Parties allege tA&C breached the terms of its subcontract and negligently

performed the construction work.ld(). T&C thereafter brought itd-party claims against

2 Developers reached a settlement agreement witmdiefies Renaissance/VallepKCD, Inc., Cooper Farms,

LLC, Donald J. Cook, and Deborah S. Cook on Novemb@0T2. Pursuant to the terms of that settlement, the
court entered an agreed judgment against those defendants in the amount of $285,000 plus interekt. T{zN 84
court subsequently modified this agreed judgmentalocate the damages onethencroachment bond to
$173,850.00, and $111,150.00 to an additional surety bond that is not at issue for thespufrplosepending
motions. (DN 88). Thus, the only claims pending before the court are the related third-party claims asserted by the
parties involved in the actual construction of the roadway.
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Heritage® the design engineer of the roadway,ifatemnity, contribution, and apportionment as
to the claims asserted against T&C by the Rezaice Parties. (Third Party Compl., DN 53).

The motions presently before the couddeess the third-party claims brought by the
Renaissance Parties against T&C, as well aghing-party claims thaT &C has made against
Heritage. T&C has moved for summary judgmen all counts of the Renaissance Parties’
Amended Third Party Complaint. (DN 119). rif@ge has also moved for summary judgment
on all counts of T&C’s Third Party ComplaintDN 121). Both T&C and Heritage contend they
are entitled to summary judgment on the respective claims filed against them because the
Renaissance Parties were responsible for the K¥Tiéfection of the roadway and, in their view,
should bear the costs attributatio their own omissions. €lg argue that the KYTC did not
approve the roadway because it did not compdh angineering plans that were submitted with
the encroachment permit. T&C and Heritageyue that the Renaissance Parties had an
affirmative duty to submit the revised planghe KYTC and should beany loss deriving from
this failure. The Renaissance Parties, in respdmasve filed a cross-motion for partial summary
judgment on the breach of contract and indéymoounts contained in their Amended Third
Party Complaint. (DN 123). These three motiaresnow before the court for our consideration.

.

A court may grant a motion for summary judgm if it finds that there is no genuine
dispute as to any material faanhd the moving party is entitled jodgment as a matter of law.
Fed. R. Civ. P. 56(a). The movipagrty bears the initial burdesf specifying the basis for its

motion and identifying that portion of the recasthich demonstrates the absence of a genuine

® The Renaissance Parties filed a separate state court agimst Heritage involving claims related to the Valley

Station Road project. The Renaissance Parties and Heritage settled this separate suit pursuant to an agreed order
entered by the Jefferson Circuit Court on September 30, 2010. (DN 121-2, p. 14-17). The Renaissance Parties have
not asserted any claims against Heritage in the present action.
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issue of material fact.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the moving
party satisfies this burden, the nonmovingrtypathereafter must produce specific facts
demonstrating a genuine issue of fact for triahderson v. Liberty Lobby, Inc477 U.S. 242,
247-48 (1986).

The evidence must be construed in a light most favorable to the party opposing the
motion. Bohn Aluminum & Brass Corp. v. Storm King Cor03 F.2d 425 (6th Cir. 1962).
However, the nonmoving party is required do more than simply show there is some
“metaphysical doubt as to the material factslatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). The nonmoving party carglgtupon the assertions in its pleadings;
rather that party must come forward with probatvidence, such as sworn affidavits, to support
its claims. Celotex 477 U.S. at 324. It must presesgecific facts showing that a genuine
factual issue exists by “citing fmarticular parts of materials the record” or by “showing that
the materials cited do not establish the absenceof a genuine dispute[.]” Fed. R. Civ. P.
56(c)(1). “The mere existenad a scintilla of evidence inupport of the [nonmoving party’s]
position will be insufficient; there must be evidence on which the jury could reasonably find for
the [nonmoving party].” Anderson 477 U.S. at 252. The couim, ruling on cross-motions for
summary judgment, “must evaluate each pantgétion on its own merits, taking care in each
instance to draw all reasonable inferencagainst the party mose motion is under
consideration.”Taft Broad. Co. v. U.$929 F.2d 240, 248 (6th Cir. 1991) (citations omitted).

.

T&C has moved for summarjudgment on all counts of the Renaissance Parties

Amended Third Party Complaint, which include) fteach of contract (Count I); (2) negligence



(Count I1); (3) contractual indemnit§Count I11); (4) common law indemnityand (5) specific
performance (Count IV). (DN 119). The Renaissance tas have filed a cross-motion for
summary judgment as to their claims for breacharftract and indemnity. (DN 123). Heritage
also seeks summary judgment on all counts of T&C’s Third Party Complaint. (DN 121). Before
addressing the merits of each motion, we willtfostline the arguments raised by the parties as
they are essential to understanding the nature of the claintefartes relevant to this action.

A. Position of T&C and Heritage

T&C and Heritage take similar positions tihat they both argue that the Renaissance
Parties’ damages were caused by the Renass®&arties’ omissions and failures to act.
According to T&C and Heritage, Héage entered into a contract with the Renaissance Parties to
develop engineering plans for the roadwagnstruction project on Valley Station Road.
Heritage’s engineers created a set of plans that they submitted to the KYTC in conjunction with
its review of the encroachmentrp@t (the “original plans”).

The Renaissance Parties thereafter appexhch&C to provide an estimate of the
construction costs associated with the VallegtiBh Road project. Donald Thornberry, the
president of T&C, testified that before submiftian estimate, he asked the Renaissance Parties
to commission additional engineering plans tolude spot elevations that would specify the
grade for the relevant portio$ the roadway to be construdtand to account for the presence
of a drainage ditch. (Thornberry Dep., DN 119-5, 30:10-25, 31:1-25, 32:1-25, 33:1-11). The
Renaissance Parties agreed to make these chandestained Heritage to revise the plans (the

“revised plans”). Heritage submitted thevieed plans with the spot elevations to the

* This claim is also denominated “Count Ill.” Becausis incorrectly numbered, the aa will refer to this count
by name.
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Renaissance Parties. Apparently, however,rédvised plans were not submitted to the KYTC
for approval. Thus, the only plans the KYTC had imfor the roadway were the original plans.

The Renaissance Parties then enteredardabcontract agreement with T&C in August
2005, pursuant to which T&C agreed to condtrilhe roadway in accordance with the plans
provided to it by the Renaissance PartieBN (123-2, § 4). Both T&C and Heritage contend
that the Renaissance Parties supplied T&C with the revised, and not the original, plans. After
T&C completed its work on the roadway, a KYBnployee inspected trste and issued an
Encroachment Inspection Notice on July 24, 2008. In that notice, the KYTC listed several
deficiencies with the construction aadlled in the bond with Developers.

T&C argues that the KYTC would have apprdwbe roadway had the revised plans been
submitted to the KYTC for its review. It is their contention that either the Renaissance Parties,
as the permittee of the encroachment permit,Heritage, as the design engineer, were
responsible for submitting all revisions of ergpning plans to the KYTC for approval. Such
approval is necessary, they argue, because theCKiM3pectors evaluate a project based solely
on its compliance with the plans that have bs@mmitted with the encroachment permit. They
maintain that the KYTC only found deficienciesth the roadway because the KYTC had the
original, rather than the revised, plans on dileing its review. In their view, the KYTC would
have approved the roadway haddataployees inspected it for compliance with the revised plans.
Thus, T&C and Heritage argue thhe Renaissance Parties’ failure to submit the revised plans to
the KYTC (or ensure their submittal by Heritage) precludes any recovery on their part.

B. Position of the Renaissance Parties
The Renaissance Parties take the position that T&C violated the subcontract agreement

by constructing a roadway that the KYTC deeim“deficient.” They argue that T&C
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contractually accepted to assumerak of loss in the event thés work failed to comply with
Kentucky statutes and codes refjag road construction. d®ause the Renaissance Parties
maintain that T&C’s work violated Kentuckyastites and administrative regulations dealing
with road construction, they believe they amitled to indemnity from T&C for any claims
brought against them relating to the constructiothefroadway. It is theposition that T&C is
precluded from excusing its alleged breach of the subcontract agreement and negligence by
claiming that it relied on thengineering plans provided toit.

C. Cross-Motions for Summary Judgment on the Renaissance Parties’ Amended Third
Party Complaint

1. Count I: Breach of Contract

Both T&C and the Renaissance Parties seeksary judgment on the breach of contract
claim asserted against T&C. Under Kentucky lavelaim for breach of contract requires proof
of the following: (1) the existercof a contract; (2) breach dfat contract; and (3) damages
stemming from the breachMetro Louisville/Jefferson Cnty. Gov't v. Abng&6 S.W.3d 1, 8
(Ky. 2009) (citation omitted). The parties agree thatRenaissance Parties have established the
first element, as T&C entered into a subcactragreement with the Renaissance Parties in
August 2005, pursuant to which T&agreed to perform consttian work on the roadway.
What is disputed, however, is whether T&reached the terms of the subcontract.

The Renaissance Parties allege that T&€abhed the subcontract by failing to perform
the work required of it “in conformity with all relevant federal, state, territorial, and local codes
and statutes.” (DN 26, 1 30). Indeed, in Ssc4 of the subcontract T&C agreed to comply

with these aforementioned codes and statutesedisas “indemnify [the Renaissance Parties]

® The Renaissance Parties dispute T&C'’s contention tretdtved the revised plans from the Renaissance Parties,
as well as T&C'’s assertion that it constructedrthel in compliance with those revised plans.
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against any and all claims or liens as a resudtaté or omissions on part of [T&C] with respect
to any noncompliance witkuch codes and statutes.” (DN 123-2, § 24).

The only “codes and statutes” to which then&ssance Parties cite in support of their
breach of contract claim include one Karky statute, KRS 877.106, and two Kentucky
administrative regulations, 603 KAR 5:150da 603 KAR 1:020. We first address the
applicability of KRS § 177.106yhich provides as follows:

Before any person shall proceed to caos&ontinue or allow to remain in

existence any encroachment under, on or ang part of theight-of-way of a

state highway he shall first obtain fnothe Department of Highways a permit

so to do. Any encroachment heretofare hereafter placed or allowed to

continue or remain under, on aver any road which is found by the

Department of Highways toe interfering in any wawith the safe, convenient

and continuous use and maintenance chswad shall upon thirty (30) days

[sic] notice to the person or to his chief agent by the Department of Highways

be removed or relocated by sysérson at his own expense.
KRS § 177.106(1). The Renaissararties argue that T&C vialed this statute when it
constructed the roadway in a condition that KRTC found to be interfering “with the safe,
convenient and continuous use and maintegiant Valley Station Road. KRS 8§ 177.106(1).
They direct the court to the KYTC's Emachment Inspection Notice, which noted two
deficiencies relevant to T&C'work on the project: (1) that theewly constructed turn lane did
not have the “correct cross slopeaiid (2) that there was a “danges edge drop off at [the]
paved ditch.” (DN 123-6). The Renaissanceifatontend that the findings contained in the
KYTC’s Notice conclusively establish&C’s violation of KRS § 177.106(1).

T&C, for its part, asserts that KRS § 177.J106vides the Department of Highways with
the power to compel the removal of encraaehts from a right-of-way. Thus under this

reading, T&C cannot be said to be in violation of the statutory language because it did not fail to

respond to a request to remove an offendinggaachment from a roadway. We find T&C'’s
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interpretation to be most itine with the statutory language Kentucky courts have also
interpreted this statute as governing “enchyaents along state highways and requir[ing]
anyone causing or maintaining such an eachonent to obtain a permit for it from the
Department of Highways.'Estate of Claywell v. Gride2003 WL 22462388, *1 (Ky. Ct. App.
Oct. 31, 2003). Under this reading, T&C cannot be &aithve violated the statute’s terms as it
is undisputed that the Resaance Parties obtained a permit from the KYTC before T&C
commenced construction on the roadway. MorediherRenaissance Partiegve not pointed to
any instance in which a court applied the statotimpose liability on a contractor engaged in
road construction.

Thus, the court is hesitant to impose liability T&C, a road contractor who apparently
constructed a roadway in accordance with the eeging plans provided to it, albeit in a manner
the state ultimately deemed deficient. Althodlgéa Renaissance Parties dispute T&C’s assertion
that it received the revised plans from the Resance Parties and constructed the roadway in
accordance with those revised plans, the Renaissance Parties have not provided the court with
any evidence to contradict the testimony of T&d Heritage employees, all of whom attested
that the construction work was done accordm¢he revised plans. (Thornberry Dep., DN 119-
5, 19:17-24, 33:8-11, 86:22-25,:8710; Cavan DepDN 119-7, 16:7-25, 17:1-2, 49:8-25, 50:1-
25; Sanders Dep., DN 119-11, 68:2-25;2-9, 76:5-17). In sum, éhRenaissance Parties have
not raised a genuine factual dispute as to dreT &C failed to remove an encroachment from
the road in violation of the attutory language. Thushe Renaissance Piag may not look to
KRS 8§ 177.106(1) as a basis for thiaieach of contract claim.

The Renaissance Parties also rely on twoteky administrative regulations to support

their breach of contract claim. The fir&)3 KAR 5:150, states that “incorporate[s] by
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reference” the “Kentucky Transportation CaltiRermits Manual.” The KYTC Permits Manual,
in turn, adopts various natidn@aoadway engineering stamdis, including the American
Association of State Highwayfransportation Officials’ Policy on Geometric Design of
Highways and Streets, referred to in thdustry as the “Green Book.” (DN 129-2, p. 4).

The Renaissance Parties argiat T&C violated this admistrative regulation when it
constructed the roadway in a manner that dicconatorm to the standards set forth in the KYTC
Permits Manual and the Green Book. This arguma@sses the mark. The record reflects that
Heritage, not T&C, designed the engineering plams| that the Renaissance Parties instructed
T&C to construct the roadway in accordance whthse plans. The Renaissance Parties have not
presented any evidence to the contrary.

Though the revised plans may have deviatethfthe standards established in the KYTC
Permits Manual or Green Book, the RenaissancéBdrave not raisedgenuine factual dispute
as to whether T&C was required apply independent judgment engineering principles in its
construction of the road. Rather, the partiegharesented testimony that road contractors like
T&C are expected to follow the engineeringmd provided to them(Tucker Dep., DN 119-4,
152:6-8). Thus, T&C’s duty was to construce troadway according to the plans it received
from the Renaissance Parti€See City of Louisville v. Padgeft57 S.W.2d 485, 490 (Ky. 1970)
(quotingWood v. Foster & Creighton Ca235 S.W.2d 1 (Tenn. 1950)) (“The contractor’s work
is not the engineearg job of laying outhe project but is merely idoing what it is instructed to
do. So long as it does this work as it istiocted to do by itsuperior in a workman like
manner, not negligently, then the contractor isliable.”). T&C contends that it fulfilled this
obligation, and the evidence inethrecord does not reflect otherwise. Any liability for

noncompliance with the KYTC Permits Manualtbe Green Book lies withleritage, the design

-11-



engineer, or the Renaissance ieartas the party who contracteath Heritage to design the
plans. Accordingly, a claim premised on T&Gllleged violation of 603 KAR 5:150 must fail.

The second regulation to which the Renaissd&tarties cite in support of their claim for
breach of contract, 603 KAR 1:020, deals wite construction of driveway entrance
approaches. 604 KAR 1:020, 8§ 1(3)(b). It provides that such approaches “shall be constructed
or installed as shown on the permit, documents and plans approved by the Department of
Highways.” Id. This regulation would seem to apphere, as T&C admits that it did not
construct the roadway in accordance with theioaigplans that were submitted to and approved
by the KYTC.

T&C, however, has introduced evidence which establishes that it was not at fault for this
alleged violation of the regulation. It pasnto testimony from Robert Rogers, the KYTC
employee who reviewed the project and submititedEncroachment Inspection Notice, that the
KYTC rejected the roadway because it did not gpoad to the specificatis contained in the
original plans on file with the KYTC. (@yers Dep., DN 129-5, 94:225, 95:1-5, 96:2-7, 102:1-

19, 106:6-13). Testimony from other KYTC empt@g supports Rogersssertion that roadway
projects are evaluated for themmpliance with the engineeripdans on file with the KYTC and
that the KYTC, in its review, does not condut independent evaluation of the roadway’s
compliance with engineering standsrd Tucker Dep., DN 119-4, 157:2-13).

The record, however, reflects that the only pltmat the KYTC had on file for the project
were the original plans. (Tucker DepN 119-4, 11:20-24). The KYT employees involved
with evaluating the roadway construction testifiedt they did not recaliver seeing the revised
plans, and the revised plans could not be locatedy of the KYTC's files. The court can infer

from the absence of the records—as well as Renaissance Parties’ failure to present any
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contradictory evidence—that the revised plans were not submitted to the KYFar. the
purposes of this motion, however, it matters not whether the Renaissance Parties or Heritage
were responsible for submitting the revisednsl, as testimony from KYTC officials and
employees makes clear that gawtors like T&C are not respabe for submitting engineering

plans for the KYTC’s approval. (Albrigidep., DN 129-3, 19:2-7, 20:6-10, 23:24-25, 24:1-10;
Rogers Dep., DN 129-5, 34:4-7; Tucker DdpN 119-4, 89:13-25, 90:1-16, 91:8-12). Rather,
such responsibility generally lies with the permittee, which in this instance was the Renaissance
Parties, or, in some cases, the enginghrch in this case was Heritagdd.].

Moreover, Section 4 of the subcontract required T&C to complete the roadwork in
accordance with the plans and specifications provigettie Renaissance Parties. T&C claims it
complied with the Renaissance Parties’ instructienmd constructed the road accordance with
the specifications contained the revised plans. The Renaissa Parties have not presented
evidence to contradict this assen, nor have they raised a factual issue as to whether the work
T&C performed was substandard or tecifly unsound. Although the KYTC deemed the
roadwork “deficient,” the KYTC employee whigssued the Encroachment Inspection Notice
testified that roadwork is considered “deficient” if it does not precisely comply with the plans on
file with the KYTC. (Rogers Dep., DN 129-83:15-20, 96:2-25, 97:1-11). Thus, the KYTC
defines a “deficiency” in terms of noncompl@nwith the construction plans filed with its
office, rather than the failure to conform togereering standards and practices. As such, the
deficiency in the instant action is more apprafgly attributed to the Renaissance Parties for

failing to submit, or in not instructing Heritage to submit, the revised plans to the KYTC.

® Steven Tucker, the KYTC employee who completed the paperwork for the Renaissance Parties’ encroachment
permit, testified that it is the KYTC'’s practice to retain only the most current version of plans in its files and dispose
of prior versions. (Tucker Dep., DN 119-4, 19:16-25, 20:1-4). Tucker further testified that the only plams in t
KYTC file relating to the Valley Station Road project were the original plaids.at(11:20-24).
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Accordingly, even after construing the facts in a light most favorable to the Renaissance
Parties, we find that T&C cannbé said to have violateddlprovisions of 603 KAR 1:020. The
Renaissance Parties have not provided d¢bart with evidence of T&C’'s breach of the
subcontract. As such, T&C is entitled to suamynjudgment on the breach of contract claim.

2. Count Il: Negligence

Under Kentucky law, a negligea action requires proof of thiellowing: “(1) a duty on
the part of the defendant; (2) a breachthadt duty; and (3) consequent injury.Mullins v.
Commonwealth Life Ins. CAB39 S.W.2d 245, 24(Ky. 1992) (citinglll. Cent. R.R. v. Vincent
412 S.W.2d 874, 876 (Ky. 1967)). The Renaissdpasgies allege that T&C “had a duty to
perform its services under the subcontracaa@eordance with the starrdaof care ordinarily
exercised by a construction contractor perfornsgimgilar services undermilar circumstances.”
(DN 26, 1 33). As with their breach of contratdim, the Renaissance Parties argue that T&C
breached this duty by failing “to perform work thatmplied with applicable laws, regulations,
and codes.” I¢l. 1 34).

The arguments that the Renaissance Pardise in support ofheir negligence claim
essentially mirror those of their breach of contdaim. Distilled to their basic points, they are
that T&C failed to comply with the requirements of KRS § 177.106 and 603 KAR 5:150 and
1:020. The Renaissance Parties ddbat the violatiorof these statutesoostitute negligence
per se However, we previously determined tia&C did not breach or otherwise violate the
aforementioned statutes and regulations. Toetttent that we have already considered and
rejected those arguments with respect tcCT &e need not address them again here.

Moreover, T&C has presented evidence thatKiYTC rejected the roadway for the sole

reason that it did not comply with the originahans that the KYTC hadn file for the Valley
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Station Road project. T&C dicts the court to the testimonytbe KYTC employee who issued
the Encroachment Inspection Notice. As has lgFeriously noted, thismployee testified that
the KYTC rejected the work not because it violateshtucky codes or staeg dealing with road
construction, but rather because it did not oamf to the engineering plans submitted to the
KYTC. The Renaissance Parties have sobmitted evidence or testimony to otherwise
contradict this testimony, nor ¥»a they provided the court witkvidence tending to show that
the KYTC rejected the roadway because it was cortstilun violation of sta codes or statutes.
In sum, the Renaissance Parties have not shbamT&C breached the standard of care in its
performance of the subcontract. Thus, T&@mgitled to summary judgment on this claim.

3. Counts lll and IV: Indemnity and Specific Performance

The Renaissance Parties allege that thegmtided to both com&ctual and common law
indemnity from T&C, and they request that T&be ordered to specifically perform its
indemnification obligation by indemnifying ém in accordance witlthe terms of the
subcontract. They cite to Section 24 of th@bcontract as the source of their claim for
contractual indemnity. Pursuant to that psioth, T&C agreed to indemnify the Renaissance
Parties “against any and all claims or liens assalt of acts or omissiorm part of [T&C] with
respect to any noncompliance withdégal, state, territ@al, and local] codeand statutes.” (DN
123-2, § 24).

The Renaissance Parties allege that theyeatitled to indemnity under this provision
because T&C failed to perform the construction wiarkompliance with th relevant state codes
and statutes. (DN 26, 11 39-41). eTRenaissance Parties further gdl¢hat theyare entitled to
common law indemnity because T&C “negligentiyjled to perform work in compliance with

codes and statutes.1d( T 43).
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We have determined, however, that T&Cswaot negligent in its performance of the
construction work under the subcontract and didwalate any of the states or code sections
cited by the Renaissance Parties. Thus, theaReance Parties’ claims for contractual and
common law indemnity fail as a matter of lawth® extent that they are premised on T&C'’s
negligent performance of the subcontract, dfhéfe can be no indemnity without liability.”
Clark v. Hauck Mfg. C9.910 S.W.2d 247, 253 (Ky. 1995) (citations omittemjerruled on
other grounds by Martin v. Ohio Cnty. Hosp. Coi205 S.W.3d 104 (Ky. 2009)). Accordingly,
T&C is entitled to summary judgment on these claims.

D. Heritage’s Motion for Summary Judgmenton the Third Party Complaint of T&C

T&C brought a third party complaint agairtseritage for the purpose of preserving an
apportionment instruction against ttage as a settling party-eritage has moved for summary
judgment as to all counts of that third partyngaint. (DN 121). However, Heritage’s motion
is now moot, the court having found that T&Ceistitled to judgment on all the claims made
against it by the Renaissance Parties.

V.

For the reasons set forth herein this date and the court being otherwise sufficiently
advised, it is hereby ordered that T&C’s motfonsummary judgment (DN 119) is granted as to
all counts of the Amended Third Party ComplgidN 104), and the Renaissance Parties’ cross-
motion for partial summary judgment (DN 123) is denied. Herisag®tion for summary
judgment as to all counts of T&C’s Third Partyr@alaint (DNs 53, 121) is denied as moot. A
separate order and judgment will be entered this date in accordance with this Memorandum

Opinion.

July 2, 2014

-16- Charles R. Simpson III, Senior Judge
United States District Court



