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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

JEANNE LEE WALLNER PLAINTIFF
V. NO. 3:11-CV-00359-CRS
J.J.B. HILLIARD, W.L. LYONS, LLC DEFENDANT

MEMORANDUM OPINION

This case is before the Court on a motionsiemmary judgmeniléd by the Defendant,
J.J.B. Hilliard, W.L. Lyons, LLQ"Hilliard”), against the Plaintiff, Jeanne Lee Wallner
(“Wallner”) (DN 41). For the reasons set forthréia, the Court will grant Hilliard’s Motion for
Summary Judgment.

BACKGROUND

Unless otherwise indicated, the following &eatre undisputed. Hilliard is a full-service
brokerage firm that provides wealth managensentices and finandiadvice to clients
throughout the country. In August 1983|liard hired Wallner to work as an Options Trader at
its corporate headquarters in Louisvikentucky. (Wallner Dep., DN 50-9, at 65:01-04).
Among other things, Wallner’s duties as arti@ps Trader included assisting financial
consultants with options ordeasd managing client accounid. at 101:17-23.

At the time she was hired, the Optiongp@ement was supervised by Larry Oxman
(“Oxman”). Id. at 97:06—-08. In 1998, Oxman retiradd was replaced by Dennis Moorman
(“Moorman”). Id. at 97:06—10. As manager, Moorman established procedures for coordinating
vacation and personal time in order to ensurettieae would always be at least two employees

in the office. (Moorman Dep., DN 50-7, 32:19-33:04). Although Forman believed it was
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important to have a fully-staffed officegeid. at 26:10-15, he regularly allowed Wallner to take
time off. In addition to vacation time, Moorman permitted Wallner to take several weeks of leave
when necessary for medical reasbBairing this period, Wallner desbed her relationship with
Moorman as “great.See(Wallner Dep., DN 50-9, at 69:06-16).
i. Wallner's Tardiness

At some point between 2003—2007, Wallner refyjaquently arriving late to work.
Although Moorman never documented Wallner’s itaeds in his Performance Appraisals, he
testified that her tardiness had become ajtmproblem,” (Moorman Dep., DN 50-7, at 57:01—
06), about which he had spokerir on several different occasioits,at 58:14-59:02.
According to Moorman, his understanding was ®atformance Appraisals were intended to
evaluate an employee’s “performance on the jab,at 58:01-09, not collatal issues such as
tardinessid. at 56:09-16. Thus, rather than repfdliner’s tardiness on his Performance
Appraisals, Moorman informally warnedddrman that her excessive tardiness was
unacceptabldd. at 58:14-20.

Despite Moorman'’s repeated warnings, Walk&rdiness continukto be an issu®.

Eventually, at some point in 2008, Moorman dssed the problem with his superior, Gary

' In November 2001, Wallner was allowed to take three weéleave for hernia surger(Wallner Dep., DN 50-9,

at 166:3-167:14). In April 2002, Wallner was allowed to take off for four weeks in ardard for her daughtdd.

at 168:06-22.

% The parties dispute the timing and extent of Wallner’s tardiness. Although Wallner adriitsdraived after

8:00 AM on certain rare occasions besa of traffic or other circumstances/bed her control, (Wallner Dep., DN
50-9, at 146:20-148:07), sldenies having been late on any other occadibhret, 149:01-03. However, Moorman
testified that Wallner’s tardiness was an ongoing problemhé had to deal withttough the years.” (Moorman
Dep., DN 50-7, at 58:14-59:02).

® The parties dispute whether Wallner’s tardiness continubd & issue. Wallner claims that, during the ten-month
period following the issuance of the warning, she “heard nothing more about tardiness and heard nothing about
unscheduled absences until the day she was terminated.” (Response to Mot. for Summ. J., DN 49, at 9). Thus,
according to her, “any tardiness that existed must mapsved or she would have been terminated earlier.”
(Response to Mot. for Summ. J. at By Hilliard’s account, howear, “Wallner... did not take any subsequent steps
to improve her ability to come to work on time.” (Mot. for Summ. J., DN 41-1, at 8).
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England (“England”f. (England Dep., DN 50-2, at 24:05—28oorman told England about
Wallner’'s excessive tardinesscexplained that it had created morale problems within the
Options Departmentd. In response, England instructglorman that he should proceed in
accordance with Hilliard’s disciplinamyolicy if Wallner’s tardiness continueldl. at 24:22—
25:05.
ii. Wallner's Unexcused Absence

In January 2009, Wallner took an unsded absence from work. Wallner was
scheduled to leave for vacatian7:00 PM on Thursday, Janya, 2009, but the day before she
left, she received an e-mail from American mes informing her that her flight had been
rescheduled and would now leaving on Thursday morning at 7:00 AM. (Wallner Dep., DN
50-9, at 173:03-05). Wallner called Moorman Westdlasy night and asked if she could skip
work on Thursday so that she could catch her flightat 173:12-15. Although Moorman was
displeased that Wallner had netjuested the day off in advanbe, told her to “go ahead” and
leave on the rescheduled flighd. at 173:16-17. With Moorman’s permission, Wallner left on
the rescheduled flight armbnsequently did not showp to work on January 8, 2008ee idat
172-174,

When Wallner returned to work after her vacation, Moorman presented her with a formal
written warning addressing both her faebs and her unscheduled abselhtet 169:24—
171:25. Among other things, the warning stated tfa]ny further unsikeeduled absences or

tardiness will be subject to fimer disciplinary action up to and including termination.” (Wallner

* England was unsure about the exact date of his conwerseth Moorman, but testified that it occurred at least
one year prior to Wallner's FMLA leave in October 2009. (England Dep., DN 50-2, at 25:06-14).

® Although Moorman gave Wallner his “permission” to leave on the Thursday morning flight,ifiectélsat he

still considered her absence unexcused because Hilliardksdag ended at 5 P.M., meaning that her request for
time off was treated as having been made on the same day as her &esgiM@orman Dep., DN 50-7, at 151:19—-
152:02) (“Our day ends at 5. She called me that night. That's next day as far as I'm concerned, whibbe would
same day.).
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Dep., DN 41-5, at Exhibit 12). Although Wallnesgduted that she haddetardy and believed
that her January 8 absence had been edc(d&lliner Dep., DN 50-9, at 172:02-05), she signed
the warning in recognitioof the fact that she had receivednd was aware of the potential
consequences of future misconduct, (Wallner Dep., DN 50-10, at 186:02—-13).
iii. Wallner's FMLA Leave

Later that year, on June 5, 2009, Wallvisited a doctor about problems she was
experiencing with her right knelel. at 191:20-192:02. Ultimately, the doctor concluded that
Wallner needed a knee replacemset id, and scheduled her for surgery on August 11, 2009,
id. at 193:12-14. After her appointment, Wallner told Moorman about her upcoming surgery and
informed him that she may need as many as six weeks off igodt. 193:19-25. Moorman then
consulted with England, who told him that Waltrcould take up to 1®eeks of leave under the
Family Medical Leave Act. (England Dep., DN-80at 41:18-42:03). Moorman relayed this
information to Wallner and directed her tonsult further with Human Resources Assistant
Manager Sharon Landgraf (“Landgraf”). (\Weer Dep., DN 50-10, at 198:07-20). Landgraf
provided Wallner with several FMLA forms @motices as well as information concerning
Hilliard’s short-term disability (“STD”program. (Landgraf Dep., DN 50-5, at 68:05-69:10.
Landgraf also informed Wallner that, while \Mar's FMLA leave would be administered by
Hilliard’s Human Resources Department, 81D program would administered by “The
Hartford” (“Hartford”), a thirdparty business insurance compaf@ge idat 71:06—25.

On July 21, 2009, Wallner returned the FMEgkms accompanied by a statement from
her doctor substantiating the medical basis for her leave request. (Wallner Dep., DN 41-5, at
Exhibit 16). After receiving these forms, Hillchapproved Wallner’s request for FMLA leave

beginning on August 11, 2008ee(Landgraf Dep., DN 50-5, at 86:25-88:13). Although



Wallner’s doctor did not definitively indicate tld@ate on which Wallner would be able to return
to work, his report stated th@tallner should not be expectedraiurn for “approximately two
months.” (Wallner Dep., DN 41-5, at Exhildi6). According to her own account, Wallner
believed that she would not return to waorkil her doctor had determined that she was
medically able to do so. (Wallner Dep., DN 50-10, at 203:07-204:06).

On August 11, 2009, Wallnertoctor operated on her knee and her FMLA leave began
as scheduledd. at 200:20-25. On August 13, 2009, Wallrexeived a letter from Hartford
informing her that it had approved her for&$D program and she would begin receiving
benefits on August 18, 2009, and continuing until September 21, 2009. (Wallner Dep., DN 41-5,
at Exhibit 18). In addition, the letter advised \ver that she would have to provide additional
medical documentation in order to extieher STD benefits beyond Septemberi@l.

iv. Confusion Regarding Wallner’s Return-to-Work Date

During Wallner's FMLA leave, there waconfusion regarding when Wallner was
planning on returning to work. Because Walla&TD benefits were scheduled to end on
September 21, 2009, Landgraf mistakenly believat\tfallner would be required to return to
work on that dateSeeid. at 227:14-229:01. When Landgraf called Wallner to inform her that
she would have to return to work on September 21, Wallner became upset and told her that she
was not supposed to return to work until her doctor had approveld hatr228:14-24. Landgraf
insisted that she return to vkoon September 21, at which polrdndgraf claims Wallner began
yelling at her and Wallner’s husband starte@aming obscenities in¢hbackground. (Landgraf
Dep., DN 50-6, at 204:07—-205:10).tidhately, Wallner was able to contact Hartford and obtain
an extension of her STD benefits until Gmer 1, 2009. (Wallner Dep., DN 41-5, at Exhibit 20).

When Landgraf learned of Hartfdscextension, she sent Wallneketter and left her a voicemail



informing her of the extension and instructing teestay in contact with Hilliard about when she
intended to return to work. (Landgraf Dé&pN 41-13, at 184:14-185:01, Exhibit 10). However,
Wallner did not receive thigtter until October 5, 2009, because she and her husband had left
the state to visit their dgater in Arizona. (Wallnebep., DN 50-10, at 266:11-12). Although
Wallner claims that she called Langraf fourdsrin an attempt to return her voicemsde id.at
269:15-271:03, Landgraf does not recall everihgdrvack from Wallner, (Landgraf Dep., DN
50-5, at 115:20-116:10).

Wallner returned to Louisville on Saturd@gtober 3, and went to see her doctor on
Monday October 5. (Wallner Dep., DN 50-102&2:02—-04). After checking Wallner’s knee, the
doctor determined that she was able to return to work the followindddat.272:05-07. When
she left her appointment, Wallner called Moormaad Landgraf to let them know that she would
be returning to work the next deyeed. at 272:08-11.

v. Wallner Returns to Work

On Tuesday, October 6, 2009, Wallner returnedddk at Hilliard and was reinstated to
her position as an Options Trader witk game compensation, benefits, and duliest
272:21-273:16. That afternoon, however, Walleeeived a “Final Written Warning”
(“Warning”) admonishing her lack of communiaatiwith Hilliard about her expected return-to-
work date as well as her unprofessional cohducng her phone conxgation with Landgraf.

Id. at 273:21-275:02. Like the warning she had reszkin January, the Warning provided that
“Any future violations of Hilliard’s policies... wilbe subject to further disciplinary action up to
and including termination.” (Wallner Dep., DMN.-5, at Exhibit 23). Although Wallner objected

that it was her husband who had acted unprofediipshe signed the warning in recognition of



the fact that she had received it and thatveh® aware that futurealations could lead to
termination. (Wallner Dg., DN 50-10, at 276:18-277:05).

Despite receiving the Warning, Wallner was latevork five out of seven days over the
course of the next week. Upset that Wallnes wat being a team player, Wallner’s co-worker
Dunning began recording when Wallner ard\a work each day. (Dunning Dep., DN 41-8, at
5:18-7:04). According to Dunning’s records, Wellarrived at the following times on the
following days:

October 7, 2009: On Time

October 8, 2009: 8:05 AM

October 9, 20009: 8:02 AM

October 12, 2009: 8:06 AM

October 13, 2009: 8:09 AM

October 14, 2009: Excused Tardiness Due to Flu Shot
7. October 15, 2009: 8:05 AM

o gk w N PE

Id. at Exhibit 1. After Wallner'second tardy on October 9)@, Moorman informed Landgraf
that Wallner’s tardiness hadsumed. (Landgraf Dep., DN ®)-at 245-47). After Wallner’'s
fifth tardy on October 15, 2009, Moorman told Larefghat he wanted terminate Wallner’s
employmentSee id. (Moorman Dep., DN 50-4t 155-56). Landgraf consulted with Harrison,
who in turn spoke with 8gers. (Landgraf Dep., DN 50-6,249:01-11). Ultimately, the group
agreed to support Moorman’sdsion to terminate Wallneld. at 249:07-11.

In the late afternoon of October 15, 200horman and Landgraf presented Wallner
with a document explaining that Hillihhad decided to terminate hit. at 307:18-309:06.
Moorman asked if she had any questions, but \Wabaid “You fired me. | have nothing further
to say to you...ld. at 308:17—309:01. Landgraf then pradee to escort Whoer out of the

building.



On June 17, 2011, Wallner filed the presenbacagainst Hilliard, claiming that Hilliard
violated her rights under the FMLA. On Namber 1, 2012, Hilliard filed a motion for summary
judgment pursuant to Fed. R. Civ. P. 56. Hawdogsidered the parties’ briefs and being
otherwise sufficiently advisethe Court will now addressiliard’s Motion for Summary
Judgment.

STANDARD

Before granting a motion for summary judgrhehe Court must find that there is no
genuine issue of materitdct such that the moving partyastitled to judgmenas a matter of
law. Fed. R. Civ. P. 56(a). The party movingsammary judgment beatise initial burden of
establishing the nonexistenceanfy issue of material fadfelotex Corp. v. Catretd77 U.S.

317, 322 (1986), a burden which may only be satidfiettiting to particulamparts of materials

in the record...” or “showing that the materialgedido not establish the absence or presence of a
genuine dispute.” Fed. R. Civ. $6(c)(1). If the moving party satiss this burden, the burden of
production shifts to the nonawing party, who must then idefy evidence demonstrating the
existence of a genuinesise of material facGee Celotexd77 U.S. at 322.

In resolving a motion for summary judgment @ourt must view thevidence in a light
most favorable to the non-moving parBcott v. Harris 550 U.S. 372, 378 (2007). However, the
non-moving party “must do more than simply shinat there is some metaphysical doubt as to
the material facts.Matsushita Elec. Indus.dCv. Zenith Radio Corp475 U.S. 574, 586 (1986).
Thus, “[tlhe mere existence of a scintilla of evidence in support of the [non-moving party's]
position will be insufficient; there must be egitte on which the jury atd reasonably find for

the [non-moving party].Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986). If the non-



moving party fails to satisfy its burden of coamroduction, the court must grant the motion for
summary judgment.
DISCUSSION

There are “two distinct theories for recoyender the FMLA: (1) the ‘entitlement’ or
‘interference’ theory arising from 29 U.S.€2615(a)(1); and (2he ‘retaliation’ or
‘discrimination’ theory arigig from 29 U.S.C. 8 2615(a)(2)illian v. Yorozu Auto. Tenn., Inc.
454 F.3d 549, 555 (6th Cir. 2006) (quotidgge v. Honda of Am. Mfg., In@84 F.3d 238, 244
(6th Cir. 2004)). Wallner asserts claims basethath an interference and a retaliation theory. In
determining whether summary judgment is approgyidne Court will consiel Wallner’s claims
in turn.
l. Interference

FMLA interference claims arise under 29 U.S82615(a)(1), which provides that “[i]t
shall be unlawful for any employer to interferdlwirestrain, or deny the exercise of or the
attempt to exercise, any rightgwided in this subchapter.” Testablish grima faciecase of
interference, the plaintiff must prove that: §he was an eligible employee; (2) the defendant
was an employer as defined under the FMLA;s{® was entitled t@hve under the FMLA,; (4)
she gave the employer notice of his intentiotat@ leave; and (5) the defendant denied the
employee FMLA benefits to which she was entitl€illian, 454 F.3d at 556 (citing/alton v.
Ford Motor Co, 424 F.3d 481, 485 (6th Cir. 2005)). Because the only issue is whether the
employee was entitled to the FMLA benefits éehby his employer, an grloyer’s intent is not
relevant to determining whethertmnable interference has occurrédlgar v. JAC Products,
Inc., 443 F.3d 501, 507 (6th Cir. 2006). However, FMLA is not a strict-liability statute,

meaning that “employees seeking relief [baged-MLA interference] must... establish that the



employer's violation caused them harmal.’at 508 (citingRagsdale v. Wolverine World Wide,
Inc., 535 U.S. 81, 89 (2002)). Furthermore, no interference is actiomaddieled that “the
employer hald] a legitimate reason unrelated to the [employee’s] exercise of FMLA rights for
engaging in the challenged conduatl; such that the challengednduct “would have occurred
regardless of the employee's requdesbr taking of FMLA leave.’Arban v. West Publ’g Corp.
345 F.3d 390, 401 (6th Cir. 2003).

The parties do not dispute that Wallner hdaldshed the first four elements of her
FMLA interference claim. However, Hilliard argai¢ghat Wallner has failed to demonstrate that
she was denied any FMLA benefits to whicle sfas entitled. Accordg to Wallner, Hilliard
denied her FMLA benefits by:

1. Failling to provide her with & otice of Eligibility” or “Rights and Responsibilities

2. I\N/I(i)st![gi,enly informing her that her retuto-work date was scheduled before her

FMLA leave was over;

3. lIssuing the Final Written Warning in retaliation for “standing up for her rights under

the FMLA;”

4. Discharging Wallner based on her having taken FMLA leave.

(Resp. to Mot. for Summ. J., DN 49, at 44-46).

Although Wallner may be correct that thesearts constituted viaitions of the FMLA,
she must also show that they caused heresloarm cognizable under the FMLA. 28 U.S.C. §
2617 provides that an employer who violates VLA “is liable only for compensation and
benefits lost ‘by reason ofetviolation,” 8 2617(a)(XA)(i)(1), for other monetary losses
sustained ‘as a direct resaoftthe violation,” 8 2617(a){{A)(i)(Il), and for ‘appropriate’
equitable relief, including employment, reinstatement, and promotion, § 2617(a)(1)(B).”

Ragsdale v. Wolverine World Wide, Li&35 U.S. 81, 89 (2002). Because Hilliard permitted

Wallner to take the full amount of FMLA leavewtich she was legally entitled and thereafter
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reinstated her with the same compensation andflie, the majority othe FMLA violations
cited by Wallner did not result imarm cognizable under the FML%An fact, the only alleged
violation that resulted in such harm was Watla termination by Hilliard. Thus, if Wallner
hopes to be successful on her FMinterference claim, she must establish that her termination
by Hilliard violated the FMLA.

Wallner’s only potential basis for claing that her termination constituted FMLA
interference lies in her assertithat Hilliard terminated hem retaliation for taking FMLA
leave. Because FMLA regulations provide tlehployers cannot use the taking of FMLA leave
as a negative factor in employment actiaussh as hiring, promotions or disciplinary
actions...,” 29 C.F.R. 8§ 825.220(c), tBexth Circuit has concluded thdiif an employer takes
an employment action based, in whole opamt, on the fact that the employee took FMLA-
protected leave, the employer has deniecthployee a benefit to which he is entitled/{ysong
v. Dow Chemical Co503 F.3d 441, 447 (6th Cir. 2007). Although the Sixth Circuit has thus
held that retaliatory discharge claims are ¢ogple as FMLA interference claims, it has also
recognized that such claims are more apprtglyianalyzed under ¢éhrubric of an FMLA
retaliation claimSee Seeger v. Cincinnati Bell Tel. G81 F.3d 274, 282—-83 (6th Cir. 2012). In
Seegerthe Sixth Circuit held that district court may propergnalyze an FMLA interference
claim as an FMLA retaliation claim when thejpitiff's only cognizableclaim of interference
amounts to a claim of retaliatory discharlgk.at 283. Thus, because the plaintiff had “received
all of the FMLA leave to which he was entitledfid “was reinstated by [the defendant] to his

former position...,” the court concluded that “thistrict court did nogrr in confining its

® For instance, Hilliard’s failure to provide Wallner witfe required notices did not prevent her from taking any

leave to which she was entitled nor did it result in a loss or reduction in compensation or other employment-related
benefits. Similarly, the fact that thkeewas confusion regarding Wallner’s rettorwork date is immaterial because
Wallner was able to take the full amowfiieave to which she was legallytiéled. Finally, Hilliard's issuance of a

final written warning was not accompadiby any formal penalty such as a reduction in pay or other benefits.
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analysis of [the plaintiff's] FMLAclaim to the retaliation theoryld. Given that Wallner
likewise received all of the FMLA leave to whishe was entitled and was reinstated by Hilliard
to her previous position, her only cognizablairtl of interference boils down to a claim of
retaliatory discharge. Therefotae Court concludes that Wallner’'s FMLA interference claim is
more appropriately analyzed aslaim of FMLA retaliation.
Il. Retaliation

FMLA retaliation claims arise under 29 U.S&2615(a)(2), which provides that “it shall
be unlawful for any employer to dischargdroany other manner discriminate against any
individual for opposing any pract made unlawful by this subgitar.” 29 U.S.C. § 2615(a)(2).
“The issue in an FMLA retalteon claim is whether an employeetaliated or discriminated
against an employee because thglegee invoked her FMLA rightsChavez v. Dakkota
Integrated Sys., LLB32 F.Supp.2d 786, 799 (W.D. Ky. 2011) (quotdrgdy v. Potter476
F.Supp.2d 745, 758 (N.D. Ohio 2007)). Thus, to establmimaa faciecase of retaliation,
Wallner must prove by a preponderance of thdence that: 1) she engaged in an activity
protected by the FMLA; 2) Hilliard knew abatlte protected activity; 3) Hilliard thereafter took
adverse employment action against her; antiée was a causal connection between the
protected activity and thedverse employment actioBeeMorris v. Family Dollar Stores of
Ohio, Inc, 320 Fed.Appx. 330, 338 (6th Cir. 2009) (quotkrppan v. West Publ’g Corp345
F.3d 390, 404 (6th Cir. 2003)).

In establishing a causal connection betwihenprotected actity and the adverse
employment action, plaintiffs without direetvidence of discriminatory animus have

traditionally been required to proceed untter burden-shifting framework established in
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McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973)However, after the Sixth Circuit
recognized a mixed-motive theory of FMLA retaliatiortHanter v. Valley View Local S¢ih79
F.3d 688 (6th Cir. 2009), plaintiffs asserting nux®otive claims have instead been governed by
the burden-shifting framework establishedPimce Waterhouse v. Hopking90 U.S. 228 (1989).
SeeHunter, 579 F.3d at 692 n.2. As initially uastood by the Sixth Circuit, therice
Waterhousdramework required the platiff to produce direct evidence of discrimination, at
which point the burden shifted tbe defendant to prove by aeponderance of the evidence that
it would have made the same demisabsent the impermissible motiBeeGagne v.

Northwestern Nat'l Ins. Co881 F.2d 309, 315-16 (6th Cir. 1989). But after the Supreme
Court’s decision irDesert Palace, Inc. v. Costa39 U.S. 90 (2003), thex®h Circuit revised its
interpretation of th&rice Waterhous&amework in light ofDesert Palaces holding that the
plaintiff need not produce direct evidence in order to gedmon a mixed-motive theoihite v.
Baxter Healthcare Corp533 F.3d 381, 400 (6th Cir. 2008). Under the burden-shifting
framework established Whitg a plaintiff may proceed on a mixed-motive claim regardless of
the type of evidence relied upon in estabig the existence of a causal connectivhite 533

F.3d at 400. Although it remains unclear whethéiteés more lenient summary-judgment
standard applies to FMLA retaliation clairseeHunter v. Valley View Local S¢t79 F.3d

688, 692 n.2 (6th Cir. 2009), the court’s reasoningunter suggests that it likely does. In any
event, however, the Court need not decide tkisegoday because, for reasons discussed below,
Wallner would be unable to suve summary judgment evenWhités more plaintiff-friendly

summary-judgment framework were applicable.

" In cases where the piiff produces direct evidence, the plaintiff need not proceed undstabennelDouglas
framework.See Daughtery v. Sajar Plastics, 844 F.3d 696, 708 (6th Cir. 2008). Instead, upon production of
direct evidence, the burden of production immediately shifts to the defendantéahmabit would have made the
same decision regardless of the impermissible mdtivat 709.
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Because Wallner has alleged both singt#ive and mixed-motiveetaliation claims,
(Am. Compl., DN 44, at 11 21-26) glCourt will analyze the propriety of summary judgment
from the perspective of both a single-motive andixed-motive theory. For the reasons set forth
below, the Court concludes that summary judgneappropriate with spect to both Wallner’'s
single-motive and mixed-motive retaliation claims.
a. Single-motive

The first issue in analyzing a single-motivainl of retaliation is whether the plaintiff
has produced direct evidence of discrimimatanimus. “[A] plantiff may establish
discrimination either by introdueg direct evidence of discrimation or by proving inferential
and circumstantial evidence which wouslapport an inference of discriminatiorkline v. Tenn.
Valley Auth, 128 F.3d 337, 348 (6th Cir. 1997). If the pldf produces direct evidence of
discrimination, the burden of production immediptghifts to the defendant to prove that it
would have made the same decision regardless of the impermissible iBeav@aughtery v.
Sajar Plastics, In¢.544 F.3d 696, 708—-09 (6th Cir. 2008). In #tsence of direct evidence of
discrimination, the plaintiff mugtrove the existence of disgrination by “proffer[ing] evidence
sufficient to raise the inference that the prtgdactivity was the likely reason for the adverse
action.”EEOC v. Avery Dennison Cord.04 F.3d 858, 861 (6th Cir. 1997) (quotianders v.
Nat'l R.R. Passenger CorB98 F.2d 1127, 1135 (6th Cir. 1990). Thus, if Wallner is able to
produce direct evidence that Hillchconsidered her FMLA leawas a motivating factor in its
decision to terminate her, Hilliard will bear the burden of establishing that it would have
terminated her regardless of her FMLA lea®@therwise, Wallner must proceed under the

McDonnelDouglasburden-shifting framework.
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i. Direct Evidence or Circumstantial Evidence

“Direct evidence is evidencedhproves the existence affact without requiring any
inferences.’"Minadeo v. ICI Paints398 F.3d 751, 763 (6th Cir. 2005). Evidence “is not
considered direct evidence unless a[n imprpp®tivation is explicitly expressedGrubb v.

YSK Corp.401 Fed.Appx. 104, 109 (6th Cir. 2010) (im&rquotations and citations omitted)
(alteration in original). By comist, “[c]ircumstantiakvidence... is proof that does not on its face
establish discriminatory animus, but does allolacdfinder to draw a reasonable inference that
discrimination occurred.¥Wexler v. White's Fine Furniture, In@17 F.3d 564, 570 (6th Cir.
2003).

Wallner claims that Moorman’s depositionttesny constitutes direct evidence that she
was terminated in retaliatidor having taken FMLA leave. In his deposition, Moorman was
asked about a memorandum he preparediwdet forth the reasons that Wallner was
terminated (Moorman Dep., DN 50-7, at 157:10-161:03). The memorandum reads:

Jeanne Wallner—

It was company policy to be at work &D0AM. She was persistently late (5-15

minutes) even in view of repeated mimgs. This created a morale problem

within the department.

She would occasionally call in the mornibgfore work to inform us that she
would be absent from work that day. Unscheduled absences were not permitted.

She failed two (2) Series 4 (Registered aptPrincipal) exams. It wasn't required

that she take the exams, | suggested that it would be helpful as a backup in case |
was out of the office. It seemed obviouattshe made no study effort to pass the
exam. It should have been a slam dunk since she had been working in the
department for about 20 years.

She had a hip replacement. | belietlteere was a standard allotment for
recuperation of four (4) aeks. However, in casewvitas required aadditional two

8 It should be noted that Moorman prepared this menatbna more than three years after Wallner was terminated.
(Moorman Dep., DN 50-7, at 157:15-20).
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(2) weeks could be allowed in cagewas necessary. There was never any
communication from her, to my knowledgss, to when she would return to work.

In a three person department, an absenvolved 33% of the work force.

Options trading and surveillance are spéogal and critical activities within the

daily operations of the deparénts and can’t be adequgtesplaced by a worker

(next door)

An accumulation of deficiencies became intolerable.

(Moorman Dep., DN 41-7, at Exhibit 17). Whasked about the memorandum during his
deposition, Moorman testified that the reason®dtttierein were “basically the reasons” that
Wallner was terminated. (Moorman Dep., DN'BGat 158:09—-18). According to Wallner,
because the memorandum references Wallsergery and consequent leave of absence,
Moorman'’s testimony that she was termindtedhe reasons in the memorandum constitutes
direct evidence that Hilliard considered R&MLA leave in deciding to terminate her.

After careful review of Moorman’s depasih testimony and the text of the memorandum
itself, the Court concludes that Moorman'’s itesiny does not qualify as direct evidence of
discrimination. In order for the memorandum @mstitute direct evidence, we would have to
read its reference to Wallner’s surgery asrrefg exclusively to théact that Wallner took
FMLA leave. On its face, however, the maaredum suggests that Moorman was referring not
to Wallner’'s FMLA leave in and of itself, buistead the fact thdftlhere was never any
communication from her... as to when she would return to wo(kldorman Dep., DN 41-7, at
Exhibit 17). In arguing againstithinterpretation, Wallner directee Court’s attention to the two
paragraphs immediately followirtge memorandum’s referenceWallner’s surgery. According

to Wallner, these paragraphs support hrpretation because they discuss problems

®Moorman’s deposition testimony itself reveals that WallnENK_A leave was not itself the problem. When asked
if Wallner's FMLA leave was the problem he intendedbdentify in the memorandum, he responded that it was
actually her lack of communication that he intended to refer&s=Moorman Dep., DN 50-7, 177:17-179:02).
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experienced by the Options Department asaltef Wallner's FMLA leave, and therefore
indicate that she was terminated in retadiatior the trouble that her leave caused Hilliard.
Although Wallner’s interpretatioaf these paragraphs might make sense if these three
paragraphs were read alonee thtality of the memorandum suggests that these paragraphs refer
to problems associated with Wallner’'s absence from wogeneral not simply her absence
during her FMLA leave. Indeed, the first pgraph of the memorandum references Wallner’s
tardiness and the second cites Wallner's unscbhddabsences from work, thus making it equally
likely that the problems cited in the final paragins refer not only tthose associated with
Wallner's FMLA leave, but with her absemfrom work for any reason, whether due to
tardiness, unscheduled leave, medical leavett@rwise. Thus, whilthe memorandum clearly
suggests that Wallner's FMLA leave was a probfer the Options Department, it falls short of
directly proving that her FMLA leave was a moting factor in Hilliard’s decision to terminate
her. For these reasons, Moorman’s depmsitestimony and the accompanying memorandum do
not qualify as direct evidence of discrimination.
ii. McDonnell Douglas Burden-shifting Framework

Having concluded that Wallnéxas not produced direetvidence of discrimination,
Wallner’s single-motive retaliationaim must be analyzed under tdeDonnell Douglas
burden-shifting framework. UndétcDonnell DouglasWallner must first establish thpgima
facie elements of her FMLA retaliation claim,w&hich point the burden M shift to Hilliard to
articulate a legitimate, nondiscriminagaeason for Wallar's terminationGates v. U.S. Postal
Service 502 Fed.Appx. 485, 489 (6th Cir. 2012). If Hitllearticulates such a reason, the burden
will then shift back to Wallner to prove by a preponderance of the evidence that Hilliard’s

proffered reason is pretextuéd.

-17-



A. Wallner's Prima Facie Case

To establish @rima facieclaim of FMLA retaliation, Wallner must prove by a
preponderance of the evidence that: 1) shegadyan an activity protected by the FMLA; 2)
Hilliard knew about the protectexttivity; 3) Hilliard thereaftetook adverse employment action
against her; and 4) there was a causal cororebgtween the protectedtivity and the adverse
employment action.”Morris v. Family Dollar Stores of Ohio, Inc320 Fed.Appx. 330, 338 (6th
Cir. 2009) (quotindArban v. West Pub. Cor@345 F.3d 390, 404 (6th Cir. 2003)). The parties do
not dispute that Wallner engaged in an actipitytected by the FMLA, that Hilliard knew about
such activity, and that Hilliard thereafter terminated her. Howeiliard argues that summary
judgment is proper because Wallner has fditeglstablish a causabnnection between her
FMLA leave and Hilliard’sdecision to terminate her.

“[A]t the prima facie stage the burden gsdtablishing a causal connection] is minimal,
requiring the plaintiff to put forth some eedce to deduce a causal connection between the
retaliatory action and the protected activity amgurgng the court to draw reasonable inferences
from that evidence..EEOC v. Avery Dennison Cord.04 F.3d 858, 861 (6th Cir. 1997).
“Although no one factor is dispitise in establishing causal connection, evidence... that the
adverse action was taken shortlieathe plaintiff's exercise @irotected rights is relevant to
causation.’Nguyen v. City of Clevelan@29 F.3d 559, 563 (6th Cir. 2000). “Where an adverse
employment action occurs very close in timeaan employer learns of a protected activity,
such temporal proximity between the events is significant enough to constitute evidence of a
causal connection for the purposésatisfying a prima facie caséretaliation. But where some
time elapses between when the employer legiragprotected activitgnd the subsequent

adverse employment action, the employee must edepiporal proximityith other evidence
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of retaliatory conduct to establish causalitylitkey v. Zeidler Tool & Die Cp516 F.3d 516,
525 (6th Cir. 2008).

According to Wallner, the fact that shesatarminated only nine days after returning
from FMLA leave constitutes temporal proximity sufficient to establiphiraa faciecase of
FMLA retaliation. Hilliard counterghat this nine-day period igrelevant because Wallner
requested FMLA leave as early as June 5, 26008, four months before her termination on
October 15, 2009. Although some cases appearalgzntemporal proxiity by looking to the
date on which the employee returns from FMLA leae, e.g.Grose v. Bank One, N.ANo.
06-44-JBC, 2008 WL 631174, at *3 (E.D. Ky. M3r.2008), the better-reasoned approach looks
instead to the date on whicletemployee requests FMLA leawee Skrjanc v. Great Lakes
Power Serv. C272 F.3d 309, 317 (6th Cir. 2001) (analyzing temporal proximity with
reference to “the proximity in time between thege [the employee] informed [his employer] of
his intention to take a leave absence and his discharge..Hgll v. Ohio Bell Tel. Cq.No. 12-
4032, 2013 WL 2986991, at *7 (6th Cir. June 17, 2¢&®&ting that “the better measurement of
temporal proximity is... the time between [the employee’s] first FMLA request and her
termination...”). Thus, in deding whether the temporal primxity between Wallner's FMLA
leave and her termination is sufficient to establish Wallrn@tiaa faciecase, the Court will
consider the four-month period between the tatne notified Hilliard that she was taking FMLA
leave and the time that Hilliard terminated her.

While there is no fixed amount of time necessary for temporal proximity to establish
prima faciecausation, the Sixth Circuit “has typilyafound the causal connection element
satisfied only where the adverse employment acaurred within a matter of months, or less,

of the protected activity.Dixon v. GonzalesA81 F.3d 324, 334 (6th Cir. 2007). Whereas a

-19-



period of three months has been haliependently sufficient to establiphma faciecausation,
seeSingfield v. Akron Metro. Hous. Autl389 F.3d 555, 563 (6th Cir. 2004), other cases have
held that as many as four or five monthseparation vitiates anylefjed causal connectiosge
Blosser v. AK Steel Corp20 Fed.Appx. 359, 363—64 (6th Cir. 2013) (four months insufficient
absent additional evidencéjafford v. Seidnerl83 F.3d 506, 515 (6th Cir. 1999) (five months
insufficient absent additional evidence). Besmthe four-month period between Wallner’'s
FMLA leave and her terminatias not clearly insufficient, # Court will assume without
deciding that it suffices to establish Wallngpisma faciecase of discrimination.
B. Hilliard’s Legitimate, Nondiscriminatory Reason

The burden of production now shifts talldrd to articulde a legitimate,
nondiscriminatory reason for Wallner’s termioat To do so, Hilliard “need not persuade the
court that it was actually motived by the proffered reason3.éxas Dep't of Cmty. Affairs v.
Burding 450 U.S. 248, 254 (1981). Instead, Hilliard “need only point [to] its own statements in
the record articulating the reason... for... terminatidedstberns v. United Parcel Servs., Inc.
166 Fed. Appx. 783, 794 (6th Cir. 2006). Here, Hitlihas identified several nondiscriminatory
reasons for Wallner’s termination, including lexcessive tardiness, unexcused absences,
unprofessional decorum, and failure to commueieath Hilliard regardiag her expected return-
to-work date. (Mot. for Summ. J., DN 41-1,6a48, 17—-20). Because each of these reasons finds
support in the record, Hard has clearly satisfied itsurden of identifying legitimate,
nondiscriminatory reasons for Wallner’s termination.
C. Pretext

The burden now shifts back to Wallrterprove that Hilliard’s proffered

nondiscriminatory reasons are pretet. To establish prekxt, Wallner musttsow that Hilliard’s
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proffered reasons: 1) have no basis in facti@)not actually motivate her termination; or 3)
were insufficient to warrant terminatioBeeManzer v. Diamond Shamrock Chems.,26.F.3d
1078, 1084 (6th Cir. 1994) (overruled on other grounds) (cMioiabola v. Chicago Transit
Auth, 10 F.3d 501, 513 (7th Cir. 1993)). In doirgg Bvallner “may not rely simply upon hler]
prima facie evidence but must... intraguadditional evidese” of retaliationld.

Wallner does not dispute that Hilliardisoffered reasons have a factual baStyt
instead argues that those reastidsnot actually motivate Hillia’s decision to terminate her
and that, in any event, they were insufficienivi@rrant her termination. To show that Hilliard
was not actually motivated by its proffered reastoMallner relies on 1) the temporal proximity
between her FMLA leave and her terminatiangd 2) Moorman’s deposition testimony. While
temporal proximity may have been sufficient to establish Wallpeirsa faciecase, “temporal
proximity alone cannot support a showing of preteBtdwn v. Humana Ins. CoNo. 3:11-CV-
227-H, 2013 WL 1831308, at *9 (W.D. Ky. Apr. 3M13). Thus, Wallner’s only remaining
prospect of demonstrating thdilliard was not actually motivatell its proffered reasons is to
identify those portions of Moorman’s depoaititestimony which she claims establish that
Hilliard considered her FMLA leave making its decision to terminate her.

In attempting to do so, Wallner once agi@mouses on Moorman’s statement that the
reasons set forth in the memorandum were tadlyi the reasons” that Wallner was terminated.
According to Wallner, because the memorandaoaemtioned Wallner’s surgery and consequent
leave of absence, Moorman’s testimony thatréasons set forth therein were “basically the
reasons” that Wallner was terminated constisteong evidence that she was terminated in

retaliation for having takeFMLA leave. Howeveras discussed above, this testimony fails to

10 Although Wallner disputesomeof Hilliard’s allegations regarding herrtiness in 2007, she never disputes that
she was tardy on the five occasiongaghe returned from FMLA leave.
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establish that Wallner was terminated in retadiafor her FMLA leave because 1) the reference
to Wallner's FMLA leave refers only to hexdk of communication duringer FMLA leave, not
the mere fact that she took FMLA leave; &)dhe references to the problems caused by
Wallner's FMLA leave refer to Wallner’s absenftom work in general, as opposed to her
absence during her FMLA leave. For thesasaeasons, Moorman’s deposition testimony is
insufficient to establish that Hilliatsl proffered reasons are pretextual.

Wallner next argues that Hilliard’s proffefeeasons were insufficient to warrant her
termination because: 1) she had been tardy numérmes in the past without being terminated;
2) her tardiness had never been document&tborman’s Performance Appraisals; and 3) her
tardiness did not affect the opeoa of the Options Departmerespite Wallner's insistence to
the contrary, these arguments fail to establishHiildard’s proffered reasons are pretextual. To
begin with, Wallner never addresses her unpsidesl conduct or unexcused absences, and she
has therefore failed to rebuiete legitimate reasons for her termination. Furthermore, although
Wallner is correct that Hilliard never terminated her for tardimesise pastWallner has in no
way demonstrated that her tardiness was an insufficient raaiomtime of her termination
Finally, Wallner’'s conclusory assertion that kerdiness did not adtt the operation of the
Options Department is belied by Moorman's testiythat he considered her tardiness a “major
problem,” (Moorman Dep., DN 50-7 at 57:01-0&hd also by Dunning’s testimony that
Wallner’s tardiness “made thingdfitult,” (Dunning Dep., DN 50-8, at 28:13-23).

In sum, Wallner has fallen well short of dstshing that Hilliard’s proffered reasons for
terminating her are pretextual. For this reasioa,Court concludes th#tere is no genuine
dispute of material fact with respect to Wallis single-motive FMLA retaliation claim and will

therefore grant Hilliard’s Motion for Summadudgment with respect to this claim.
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b. Mixed-motive

Wallner also asserts a mixed-motive claimretaliation, which isot analyzed under the
McDonnel Douglasurden-shifting framework. Althoughremains unclear exactly which
framework applies to mixed-motive retaliatiomichs, the Court will assume without deciding
thatWhiteis applicable. For the reass set forth below, Wallnarretaliation claim cannot
survive summary judgment even under the nptantiff-friendly burden-shifting framework
established iWhite

UnderWhite Wallner must prove by either direat circumstantial evidence that her
FMLA leave was a motivating factor Hiilliard’s decision to terminate heSeeWhite v. Baxter
Healthcare Corp.533 F.3d 381, 401 (6th Cir. 2008). If shalde to do so, a genuine issue of
material fact exists with respect to hexed-motive retaliation claim and the motion for
summary judgment must be denied.

As discussed above, Wallner has not produliextt evidence thaililliard considered
her FMLA leave as part of itsedision to terminate her. Accordingly, Wallner must rely solely
on circumstantial evidence in establishing thet mixed-motive retaliation claim presents a
genuine issue of matatifact. In addition to temporaroximity and Moorman’s deposition
testimony regarding the memorandum, Wallner asghat the followingevidence demonstrates
that her FMLA leave was a motivating factorHilliard’s decision to terminate her: 1) her
termination was based partly on the Warning gleeived after returning from FMLA leave; and
2) the fact that Landgraf misiormed Moorman of Wallner’s return-to-work date and thereby
“tainted the Options departmeangainst [her] by having them believe [she] was returning to work

when she was not.” (Resp. to Mot. for Summ. J., DN 49, at 59).
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Although the temporal proximity between \&r's FMLA leave and her termination
may raise suspicion that her termination wasebleon a discriminatory motive, it alone is not
enough for her mixed-motive retaliation claimstarvive summary judgment. Because “temporal
proximity alone cannot support a showing of pretext” undemMeéBonnel Dougladurden-
shifting frameworkBrown v. Humana Ins. CoNo. 3:11-CV-227-H013 WL 1831308, at *9
(W.D. Ky. Apr. 30, 2013), it stands to reason tteahporal proximity alone cannot establish a
prima faciecase of mixed-motive retaliation und&fhite Thus, while temporal proximity was
sufficient to establish Wallnerjsrima faciecase with respect to her single-motive retaliation
claim, she must produce other evidence geoto survive summary judgment on her mixed-
motive retaliation claim.

The other evidence cited by Wallner failscteate a genuine issue of fact regarding
whether a causal connection existed between WlirMLA leave and her termination. First,
for reasons already discussed, the Court doeagree with Wallner’s reading of Moorman’s
deposition testimony, and therefore does not credit his testimony as evidence that Hilliard
considered Wallner’'s FMLA leave in making itsaision to terminate her. Second, the mere fact
that Wallner’s termination was based partly on the Warning she received for unprofessional
conduct during her FMLA leave does not in any way suggest that she was terminated in
retaliation for having taken FMLAeave. Although her FMLA lea/was indeed a but-for cause
of her receiving the Warning and consequently her termination, the FMLA only prohibits

proximatecausation between FMLA leave and terminatibBee Schaaf v. Smithkline Corp.

™ In relying on the distinction between but-for caigaand proximate causatiahe Court agrees with the
Eleventh Circuit that

Th[e] distinction between but-for and proximate causation makes good sense in the FMLA context
Holding that but-for causation is somehow suffitiso support an FMLA claim... would effectively

protect deficient employees from adverse employment actions... These employees could take leave and
actually hope their employers unes evidence of their transgressiamsile they are away. If such
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602 F.3d 1236, 1241-43 (11th Cir. 201Rphls v. Beverly Enters. Wis., In259 F.3d 799, 806
(7th Cir. 2001). In other words, simply becawgeallner happened to misbehave while on FMLA
leave does not entitle her to immunity fréenmination based on such misbehav&ee Kohls
259 F.3d at 806 (“The fact that the leave permittee employer to discover the problems can
not logically be a bar to the employer's abilityfite the deficient employee.”). Finally, Wallner
has failed to provide a concreggplanation of how the “taihtaused by Landgraf's mistake
regarding her return-to-work date factoretbiHlilliard’s decision tderminate her. Although
Wallner claims that the resulting confusion “deghsuspicion in the eyes of Moorman,” (Resp.
to Mot. for Summ. J., DN 49, at 59), the depositestimony she cites to support this claim fails
to demonstrate the existence of any suspiomthe part of Moorman, much less that such
suspicion played a role in Moorman'’s decision to terminateskerid.(citing Moorman Dep.,
DN 50-7, at 107:14-108:18).

For these reasons, Wallner has failed taldish that Hilliardconsidered her FMLA
leave in making its decision torteinate her. Thus, the Court cdudes that there is no genuine
issue of material fact with respect to n@ixed-motive claim of FMLA retaliation and will
therefore grant Hilliard’s Motion for Summadudgment with respect to this claim.

A separate order will be entérean accordance with this opinion.

Charles R. Simpson III, Senior Judge
United States District Court

November 4, 2013

evidence were revealed, the statute would preventehgloyer from ever taking adverse action against
them, as the leave would always be the but-for cafiee discovery of thatvidence. Such a laughable
result is not supported by policy, by common sense, or, most importantly, by the &atfite i

Schaaf v. Smithkline CorB02 F.3d 1236, 1242—-43 (11th Cir. 2010).
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