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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

DENISE R. BASHAM PLAINTIFF

V. CIVIL ACTION NO. 3:11-CV-00464-CRS

PRUDENTIAL INSURANCE
COMPANY OF AMERICA DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the Court on the following motions:
1) Plaintiff Denise R. Basham'’s (“Basham”) Motion for Judgment as a Matter of
Law (DN 72);

2) Basham’s Motion for Hearing regangj her Motion for Judgment as a Matter
of Law (DN 73);

3) Defendant Prudential Insurance Compaf America’s (“Prudential”) Motion
to Exclude Evidence from Outside the Administrative Record (DN 76);

4) Basham’s Motion for Leave to File a Sur-Reply to Prudential’s Reply in
Support of its Motion to Exclude Evidea from Outside the Administrative
Record (DN 80);

5) Prudential’s Motion for Leave to File Sur-Reply to Basham’s Reply in
Support of her Motion for Judgment as a Matter of Law (DN 81).

For the reasons set forth in this opinion, the Court will deny the motion for judgment as a
matter of law, and will instead remand to Prudéitiaa full and fair review of Basham’s Long-
Term Disability claim. As explained below jghdisposition will moot the remaining motions

submitted for the Court’s decision.
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BACKGROUND

Unless otherwise indicated, the followiragts are undisputed. Basham is a former
employee of Harrah’s Operating Company, Inc. (“HOC”), where she worked as a retail
supervisor. As part of its employee benghitesgram, HOC sponsored Short-Term Disability
(“STD”) as well as Long-Term Disability (“LTD benefits. While Prudential both administers
and insures HOC's LTD benefits, HOC selfunss its STD benefits, for which Prudential
merely acts as administrator.

On April 6, 2010, Basham was forced to stopkimy due to a variety of medical issues,
including depression, anxiety, migraines, irritabbevel syndrome, muscle pain, and an inability
to concentrate. In accordance with Prudentiaksructions, Basham shityr thereafter filed a
claim for STD benefits by submitting an Attending Physician’s Statement (“APS”), an
Employee’s Statement, and an Employer's Statemafier reviewing Basham’s application,
Prudential informed her by letter dated Adfd, 2010, that her STD benefits had been approved
beginning April 21, 2010, and continuing through May 18, 2010. On May 10, 2010, Basham'’s
Attending Physician Dr. Ellen Knox (“Dr.ox”) submitted a second APS listing Basham’s
expected return-to-work date as July 1, 2@4sed on the second APS, Prudential informed
Basham by letter dated May 14, 2010, that her 8&befits had been extended until June 30,
2010, at which point they woulckpire. Also included in the ledt was information regarding
Basham'’s right to appeal Prudential's determoratis well as an explanation of the procedures
necessary for doing so.

On June 8, 2010, Basham attemptedpyafor LTD benefits by faxing Prudential

another APS prepared by Dr. Knox which chanigedexpected return-to-work date to “unable

! The record is unclear regarding the order in whickhBan submitted these items, or whether Prudential actually
obtained some of these items on Basham'’s behalf. Hopieiseundisputed that Prudential received all forms
necessary to properly file Basham's claim for STD benefits.
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[to determine] at this time.” (D107-09). Oang 9, 2010, Basham called Prudential to confirm
that it had received her fax. Afta Prudential representatieenfirmed that Prudential had
received the APS, Basham asked to spe&kudential’'s Disability Claims Manager Russell
Lashua (“DCM Lashua”) about her claim for LTi2nefits, at which poirthe representative
transferred Basham to DCM Lashua’s voicemail.

Having not heard back from DCM Lashwa June 10, 2010, Basham emailed Prudential
to once again inquire about the status of her LTdntlIn her e-mail, Basham specifically stated
that “I have sent in an appéition to apply for Long Term Dibdity faxed from Dr. Ellen Knox
on June 8, 2010.” (D170). That same day, PruderRaaresentative Eileen Valentino responded
to Basham’s e-mail stating that “thédmmation you provided for claim number 113243@4s
forwarded to the claims manager for review.” (D170-71).

On June 24, 2010, DCM Lashua left assege on Basham’s voicemail acknowledging
receipt of the APS on June 8, 2010, but reqngsidditional medical documentation to support
Basham'’s claim that she would remdisabled beyond June 30, 2010. That same day,
Prudential sent Basham a letigiorming her that additionathedical support would be required
within 15 days in order to re-open her STD clafhno point in either ta voicemail or the letter
did DCM Lashua inform Basham that additiorrsddical evidence would be required in order for
her to proceed with her LTD claim.

On July 6, 2010, DCM Lashua sent Bashandantical letter once again instructing her
to provide additional medical documentationupgort of her STD claim. Like the letter dated
June 24, 2010, this letter made no mention of Bawk LTD claim and did not inform her that
additional medical evidence would be requiredrider for her to proceed with her LTD claim.

On August 9, 2010, DCM Lashua sent a final letiteBasham informing her of Prudential’s

2 This is the claim number for Basham’s STD claim.



denial of her claim for STD benefits and prowglinformation related to the procedures for
filing an appeal. Once again, this letteade no mention of Basham’s LTD claim.
PROCEDURAL HISTORY

On August 16, 2011, Basham fildte present action againsuBential seeking recovery
of past-due STD and LTD benefiayments, as well as attornefeés, costs, and pre- and post-
judgment interest, based on the following legal tle=o 1) breach of contract under 29 U.S.C. §
1132(a)(1)(B); (2) breach of fiduciary duty underl2%.C. 8§ 1132(a)(3); and 3) entitlement to
attorneys’ fees and costs under 29 U.S.C. § 1132(g). (DN 1).

On December 6, 2011, Prudential filed a motion for judgment on the pleadings arguing
that: 1) Basham’s STD benefits are self-fundgdHOC, meaning that Prudential is not
responsible for payment thereof and thus cabediable for STD benefit payments allegedly
owed to Basham; and (2) that Basham’s breddlduciary duty claim is not viable under 29
U.S.C. § 1132(a)(3) because the remedy filurato pay benefits due under an ERISA-
governed plan requires a claim under 29 U.S.C. § 1132(a)(1)(B). (DN 14).

On January 13, 2012, prior to the resolutdfPrudential’s Motion for Judgment on the
Pleadings, Basham filed a motion to amend dampwherein she voluntarily abandoned her
breach of contract claim with respect to STD bigpayyments as well as her claim for breach of
fiduciary duty under 29 U.S.C. § 1132(a)(@N 23). In lieu thereof, Basham’s Amended
Complaint asserted state common law claimdbfeach of duty of good faith and fair dealing
and tortious interference wittontract. As a result, Bashanosly remaining claims were her
claim for LTD benefits, her claim for attorneyses and cost under 29 U.S.C. § 1132(g), and the

substituted state-law claims.



On February 20, 2012, Basham filed a motion to remand for a full and fair review of her
LTD claim. (DN 27). In response, Prudentidéd a motion for summary judgment arguing that
Basham failed to exhaust her administrative migsewith respect tbher LTD claim. (DN 32).

After extensive discovery, on Novemli), 2012, the Court addressed the above-
mentioned motions in a Memorandum Opini(idN 61). While granting Basham’s Motion to
Amend Complaint to the extent it withdrewrladaim for STD benefits and her breach of
fiduciary duty claim under 29 U.S.C. § 1132(a){8& held that Basham’s substituted state-law
claims were preempted by ERISA. Concluding thaty were mooted by this disposition, we
refused to consider Basham'’s Motion to Remfmdrull and Fair Review as well as Prudential’s
Motion for Summary Judgment.

On May 31, 2013, Basham filed a motion fedgment as a matter of law (DN 72), as
well as a motion for a hearing thereon (DN &yuing that there was genuine dispute of
material fact regarding her entitlementL{tD benefits. In support of her motion, Basham
attached several documents which were not iralud the Administrative Record. In response,
Prudential filed a motion to exclude evidence frontside the administii@e record arguing that
the Court’s decision on Basham’s Motion for Jondopt as a Matter of Law must be based
exclusively on materials contad in the Administrative Record. (DN 76). After extensive
briefing on these motions, Basham filed a mofmmeave to file a sur-reply (DN 80) with
respect to Prudential’s Motion to Exclude Eaide from Outside the Administrative Record,
and Prudential filed a motion for leave to file a sur-reply (DN 81) with respect to Basham’s
Motion for Judgment aa Matter of Law.

Having considered the parties’ briefs dming otherwise sufficigly advised, the Court

will now address the motions submitted for decision.



STANDARD

The Secretary of Labor has defined th@imum requirements for employee-benefits
claims procedures as includingasonable procedures for the filing of claims, notification of
decisions, and appeals. 29 C.F.R. § 2560.583-{§). Reasonableatn procedures are
procedures that “do not contaany provision, and ar@t administered iany way, that unduly
inhibits or hampers the initi@n or processing of claimsifdenefits.” 29 C.F.R. 8§ 2560.503-
1(b)(3). Importantly, ERISA reguii@ns require the claims admimator to notify a claimant of
an adverse benefit determination within forty-f(#&) days of receivig a claim for disability
benefits. 29 C.F.R. § 2560.503-1(f)(3).

Furthermore, pursuant to 29 C.F.R. 8686503-1(h)(1), every employee benefits plan
must have a procedure under whtbe participant can appeal adverse benefit determination
and have the opportunity for a full and fair reviefathe decision. “[T]he claims procedures of a
plan will not be deemed to provide a claimauith reasonable opportunity for a full and fair
review of a claim and adverse benefits deteation unless the claim procedures” provide the
following:

(1) 180 days to appeal the determination;

(2) an opportunity for the claimant to “sultrwritten comments, documents, records, and
other information relating to the claim for benefits;”

(3) access, upon request by thaimlant, to all information rel@nt to his or her claim;

(4) a “review that takes into accoutit@mments, documents, records, and other
information submitted by the claimant relatitagthe claim, withoutegard to whether
such information was submitted or consideirethe initial benefit determination”;

(5) a review that does not afford deferencéhtinitial adverse lmefit determination;
(6) identification of medicagxperts consulted; and

(7) consultation by a medical consultant wiss not consulted in connection with the
adverse benefit determination.

See29 C.F.R. § 2560.503-1(h)(2) & (3).



DISCUSSION

Three considerations have persuaded th&iGhat remand to Prudential for a full and
fair review of Basham’s LTD claim is botlecessary and appropriate. First, contrary to
Prudential’s repeated objections, Basham prggdield her LTD claim for Prudential’s review.
Second, despite the fact that itsyaroperly filed, and in diresfiolation of ERISA regulations,
Prudential never rendered a decision on Bashaixsclaim. Finally, as a result of the
foregoing, the administrative recocdntains little information tated to Basham’s LTD claim,
making remand to Prudential for further dexenent thereof particularly appropriate.

i. Basham properly filed her LTD claim

Perhaps the most vigorously contestedadsauhis case has been whether Basham
properly filed her LTD claim by complyingitih Prudential’s requirements for doing so.
According to Prudential, Basham did not pndypdle her LTD claim because she failed to
successfully appeal its denialloér STD claim. While conceajy that she did not successfully
appeal Prudential’s denial of her STD claimsBam argues that sheveetheless complied with
Prudential’s requirements for filing an LTD ofaby submitting an APS, Employee’s Statement,
and Employer’s Statement specdily directed to her LTD clairmin response, Prudential argues
that, even were this the proper method fondjlan LTD claim, Basham failed to submit an
Employer’s Statement and therefore dat properly file her LTD claim.

Despite Prudential’'s arguments to the cant, the Administrative Record supports
Basham’s argument that sheperly filed her LTD claim. Although not itself part of the
Administrative Record, a document entitled “Ditig§p Claim Instructions” clearly establishes
that the only requirement for filing an LTDadin is the proper filing of an STD claim.

Specifically, the document statiespertinent part that:



If you have Short-Term Disability {®) coverage with Prudential, your
claim for STD benefits will be consident filed, when you meet both of these
two criteria: 1) We eceive the Employee’s Statement, the Employer’s
Statement, and the Attending Physician’s Statement; 2) Your STD elimination
period has started.

If you have Long-Term Disability (LTI coverage with Prudential, your
claim for LTD benefits will be consided filed, when you meet both of these
two criteria: 1) We eceive the Employee’s Statement, the Employer’s
Statement, and the Attending PhysiciaB8®tement; 2) The date is 45 days
before the end of your LTD elimination period.

If you have both STD and LTD coveragéth Prudential, and you have filed
a claim for STD, there is no needresubmit the statemennoted above for
the LTD portion of your claimYour claim for LTD benefits, in this case, will
be considered filed, when you meet both of these two exitéjyiWe receive
the Employee’s Statement, the Eoy#r's Statement, and the Attending
Physician’s Statement; 2) The dateds days before the end of your LTD
elimination period.

(Disability Claim InstructionsDN 72-10, at 1) (emphasis addéddlited for clarity). While not
disputing that it created this document, Prudéatigues that the Courhsuld refuse to consider
it in determining whether Basham properly filed h&D claim because it is not contained in the
Administrative Record and themgE not properly considerablettte extent th€ourt’s review
must be restricted to the fourroers of the Administrative Record.

Although Prudential is correct that tHecument itself is not contained in the
Administrative Record, the Caunevertheless concludes thasiproperly considerable in
determining whether Basham properly filed h&D claim. In its letter dated May 14, 2010,
Prudential referred Basham to its website :htipvw.prudential.com/mybenefits for information
related to her claim for disability benefits. Noltg this same website address appears not only in
this letter, but also in the headereakery single lettePrudential sent tBasham regarding her
disability benefits, awell as the header ofélcritical “Disability Clam Instructions” document.

Although neither Basham nor Prudential so sugygles Court can only presume that Basham



obtained the “Disability Claims Instructiondbcument from this website. The document is
clearly intended to provide information for dislity claimants, and thus would most likely be
located on a website specifically designed forlusdisability claimants. Furthermore, it is
common practice for web developers to incltiie web address from which a document is
obtained in either the headerfobter of the document as a msanf identifying the document’s
source. Based on these considerations, as wiikdact that Prudeial’s logo and copyright
information appears throughout the documem,Gourt concludes th&rudential referred
Basham to the document and therefore mustedtydts terms. Because the document is highly
relevant, Prudential cannot now expect tleen€to ignore it in dermining whether she
properly filed her LTD claim.

Based on the plain language of the “Didigb{Claims Instructions” document, the Court
concludes that Basham properly filed h&iD claim. As clearly stated therein:

If you have both STD and LTD coveragegh Prudential, and you have filed a

claim for STD, there is no need to uemit the statements noted above for the

LTD portion of your claim. Your claim foLTD benefits, in this case, will be

considered filed, when you meet bothtbése two criterial) We receive the

Employee’s Statement, the Employer’s Statement, and the Attending Physician’s

Statement; 2) The date is 45 days betbeeend of your LTD elimination period.
Because it is undisputed that Basham prigdéed her STD claim by submitting an APS,
Employee’s Statement, and Employer’s Statentee1tL TD claim should have been “considered

filed” along with STD clain? Therefore, Prudential’s argumehat Basham failed to properly

file her LTD claim is unavailing.

3 As Prudential has pointed out several times in its briefs, this Court previously determined that “we do not see any
proof that [Basham] ever filed a LTD benefits cldiiMemorandum Opinion, DN 61, at 4-5). Importantly,

however, this statement was made before Plaintiff had provided the critical “Disability Claims Instructions”
document clearly outlining the requirements for filing an LTD claim. Without this document, the Court could not
have possibly divined that there wasadternative method for filing an LTBlaim other than successfully appealing

the denial of STD benefits. Accordingly, the Court will not bind itself to this prior determination.
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ii. Prudential violated applicable ERISA regulations by failing to render a decision on her
LTD claim

Having properly filed her LTD claim, Bashamas entitled to a decision thereon pursuant
to 29 C.F.R. 8§ 2560.503-1(f)(3)’s provisitmt “[ijn the casef a claim for disability benefits,
the plan administrator shall notify the claimanof the plan's adverse benefit determination
within a reasonable period of anbut not later than 45 days after receipt of the claim by the
plan.” Furthermore, 29 C.F.R. § 2560.503-1(g) requires that “[tlhe nawircahall set forth, in
a manner calculated to be understood by the claimant:

(i) The specific reason or reasons for the adverse determination;
(i) Reference to the specific plan praaiss on which the determination is based;

(iif) A description of any addional material or informationecessary for the claimant to
perfect the claim and an explanation of vélugh material or information is necessary;

(iv) A description of the plan's review praliees and the time limits applicable to such
procedures, including a statement of therbhnt's right to bing a civil action under
section 502(a) of the Act following auhzerse benefit deteiimation on review...

Although Prudential fully complied with theseopisions in renderingstdecision on Basham’s
STD claim, it wholly failed to do so with spect to her LTD claim. Thus, Basham never
received notice of Prudential’'s\agtse determination on her LTDagh, the reasons therefor, or
a request for additional material information necgsgaperfect her claim. Because this failure
clearly violated applicable HBA regulations, the only remang question is the appropriate

remedy.

iii. The proper remedy for Prudential’s violation of 29 C.F.R. § 2560.503-1(f)(3) is remand
to Prudential for a full and fair review of Basham’s LTD claim

Having determined that Basham properlydileer LTD claim and that Prudential violated
29 C.F.R. § 2560.503-1(f)(3) by failing to rendetezision thereon, the question now becomes

how to remedy the resulting stalemate between the parties. Theregredsible alternatives:
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we could either remand to Prudential for a fulll &air review of Basham’s LTD claim or render
ade novadetermination regarding Basham’s entitlententTD benefits. For reasons similar to
those set forth ilHackney v. Lincoln Nat. Life Ins. C&No. 3:11-CV-268-TBR, 2012 WL 13343
(W.D. Ky. Jan. 4, 2012), the Court will remandiudential for a full and fair review of
Basham’s LTD claim.

In Hackney the plaintiff filed suit aginst the claims administratllowing its failure to
render a decision on hisatin for LTD benefitsSeeid. at *2. Because the administrator’s failure
to render a decision amounted to a cleafation of 29 C.F.R. § 2560.503-1(f)(3), the only
guestion was the appropriate remedy. While thépff argued that theourt should make de
novodetermination regarding his eligibility for IDTbenefits, the claims administrator argued
that the court should remand the case for asd@con the plaintiff's LTD claim in the first
instance. In concluding that remand veagropriate, the court relied heavily Bhiot v. Metro.
Life Ins. Co, 473 F.3d 613 (6th Cir. 2006), aBtielby Cnty. Healthcare Corp. v. Majestic Star
Casino, LLC Group Health Benefit Plab81 F.3d 355 (6th Cir. 2009).

“Elliott... stands for the proposition that remdtadthe claims administrator] is the
appropriate remedy where a claimant is dehi€D benefits because of a problem ‘with the
integrity of [the plan's] decision-making process. Hdckney 2012 WL 13343 at *4 (quoting
Elliot, 473 F.3d at 622). IRlliott, the plaintiff sued her claims anihistrator following its denial
of her claim for LTD benefits as well &gr subsequent appeal. After reviewing the
administrator’s decisionmaking process, the Sixtic@i held that its demal of the plaintiff's
LTD benefits was arbitrary and capricious ins@a it “was neithedeliberate nor based on
reasoning.’Elliot, 473 F.3d at 621. Having so held, tloeid next addressed whether it should

either “award benefits to the claimant or remand to the plan administidatdditimately, the
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court chose to remand to the administrator, explaining thia¢re the problem is with the
integrity of the plan's decision-making procesgher than that a claimbwas denied benefits to
which he was clearly entitlethe appropriate remedy generally is remand to the plan
administrator.”ld. at 622(internal quotation marks and alterations omitted) (emphasis added). In
Hackney the court citedlliot for the proposition that “[wjere an insurance company's
decision-making process was plagued by procedurats, the claim should be remanded for a
more complete reviewHackney 2012 WL 13343 at *4. Accordingl the court concluded that
the administrator’s failure to render a decistonthe plaintiff's LTD baefits warranted remand
for a full and fair reviewSee idat 4-5.

In addition toElliott, Hackneyalso relied heavily on the Sixth Circuit’s decision in
Shelby Cnty. Healthcare Corp. v. Majessitar Casino, LLC Group Health Benefit PJ&81
F.3d 355 (6th Cir. 2009). INlajestic Staythe court followedElliott in holding that “[rlemand ...
is appropriate in a variety of circumstancestipalarly where the plan administrator's decision
suffers from a procedural defect or the amistrative record is factually incompletéd. at 373.
Specifically, the court enumerated three winstances in which remand is appropriate:

First, a claim should be remanded whetge“plan administrator fails to comply

with ERISA's appeal-notice requiremeimtsadjudicating a participant's claim ...

‘so that a full and fair review can keccomplish.” Second, a claim should be

remanded where “the plan administratorehe ‘failfed] ... to explain adequately

the grounds of [its] decision.” Finally, outk of “procedural irregularities, an

incomplete factual record provides kmsis to remand the case to the plan

administrator.”
Hackney 2012 WL 13343 at *5 (quotiniglajestic Sta) (citations omitted).

In Hackney the court concludkthat “[a]ll three remand-wanmnéing situations outlined in

Majestic Starare present in this caséfackney 2012 WL 13343 at *5. First, the court noted

that, “although this is a not a case where a plan administrator violated ERISA's appeal-notice
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requirements, it is a situation in which thampldministrator violated ERISA's initial notice
requirement contained in 29 C.F.R2860.503-1(f)(3).” Reasoning that there was no
justification for treating suchaolation differently from proceural violations related to an
administrative appeal, the court concludeid factor weighed in favor of remand. Second, to
the extent “[the] plan administrator nevendered a benefits determination,” the court
concluded that the claims adnstrator had failed to adequbtexplain the grounds therefdd.
Finally, the court explained that “this case iginascent stage with ordypartial administrative
record,” meaning that “[a]ngle novadecision... would necessarilgvolve evidentiary matters
that would best be resolved by the adistrative process cducted by the claims
administrator.”ld. Based on these considerations, the cexptained that “remand to the claims
administrator for a full reviewansistent with the terms of tipglicy is the best remedy for a
violation of the ERISA regulations resulting from an employee's procedural éfiamkhey

2012 WL 13343 at *4. Accordingly, the court remanded to the claims administrator for a full and
fair review of the plaintiff's LTD claim.

Like Hackney all three remand-warrantj situationsoutlined in Majestic Star
weigh in favor of remanding Basham'’s LTach to Prudential for a full and fair review.
First, Prudential clearly failed to complyittv ERISA’s initial-notice requirement insofar
as it never notified her regarding its “decisiani her LTD claim. Although it is true that
Majestic Staronly referenced an administrator’s faguto comply with ERISA’s appeal-
notice requirement, the Court agrees Witickneythat there is no significant distinction
between the two that might justify treatititgem differently. Second, by failing to render
a decision in the first place, Prudential ceraidid not “explain adequately the grounds

of [its] decision.” Finally, although the recoiid replete with information related to
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Basham’s STD claim, there is consideralglys information concerning her LTD claim.
Indeed, beyond Basham’s initial applicationtengls, there is nothing in the record
related to Basham’s LTD claim. Withoutraore developed factual record, remand is
particularly appropriate because the Qolacks both the information and expertise
necessary to make a decision on BaskamD claim in the first instance.

Accordingly,IT IS HEREBY ORDERED that Basham’s Motion for Judgment as a
Matter of Law isDENIED, and that this matter shall BREMANDED to Prudential for a full
and fair review of Basham'’s LTD claim consistent with the terms of the policy. As a result, the
following motions submitted for the Court’s decision are he 2l 8MISSED AS MOOT:

1) Basham’s Motion for Hearing regarding her Motion for Judgment as a Matter of Law
(DN 73);

2) Prudential’s Motion to Exclude Evidenc®in Outside the Administrative Record
(DN 76);

3) Basham'’s Motion for Leave to File a Suefity to Prudential’s Reply in Support of
its Motion to Exclude Evidence from Oide the Administrative Record (DN 80);

4) Prudential’s Motion for Leave to File aiSReply to Basham’s Reply in Support of
her Motion for Judgment as a Matter of Law (DN 81).

Charles R. Simpson III, Senior Judge
United States District Court

February 21, 2014
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