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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:11-CV-00576TBR

GWEN DEATS Plaintiff
V.

IUE-CWA, THE INDUSTRIAL DIVISION OF THE Defendarg
COMMUNICATION WORKERS OF AMERICA,

AFL-CIO, et al.

MEMORANDUM OPINION

This matter is before the Court up@refendant General Electric Company and
Defendant IUECWA, Local 83761's respective Motions for Summary Judgment.
(Docket Nos. 50 & 51, respectively.) Plaintiff Gwen Deats has respondggposition,
(Docket No. 52 and DefendantGE has replied, (Docket No. )f3Defendant IUECWA,

Local 83761 has not replied, and the time to do so has now passed. This matter is now ripe
for adjudication. For the following reasons, the Court will GRAME Defendants’

respective Motions for Summary Judgment.

Y In its Motion for Summary Judgment, the Union includes a final sectiod ti@econsider Motion to
Dismiss on Timeliness.” (Docket No. 81 at 9.) This tweparagraph section requests that “the Court
reconsider the Motion to Dismiss for untimely filimghich is at Exhibit 7.” (Docket No. 51, at 9.)
Presumably, the Union means to refer to its Motion to Dismiss atK& No. 7,” given that there is no
“Exhibit 7” to its Motion for Summary Judgment nor is any motion to disntisslzed thereto. Thiiotion
will be DENIED as moot in light of the Court's ruling on the Union’s Matifor Summary Judgment.
Therefore, although the Union’s motion to reconsider need not be azttifesther, the Court nonetheless
notes that even if summary judgment in theidih’s favor were not appropriatéhe Union’s motion to
reconsider would still be denied because the Union makes no viableesntgiomrelief under either Fed. R.
Civ. P. 59(e) or 60(b)See, e.g.Rodriguez v. Tenn. Laborers Health & Welfare Fug@ F App’'x 949, 959
(6th Cir. 2004) (“Traditionally, courts will find justification for remsidering interlocutory orders when there
is (1) an intervening change of controlling law; (2) new evidence availabl@) a need to correct a clear
error or prevenmanifest injustice.”).
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BACKGROUND

Plaintiff Gwen Deats began working f@efendant General Electric Company
(GE) at its Appliance Park location in Louisville, Kentucky, in 200%t all times
pertinent, GE had entered into and was operating under a collective bargaining agreeme
(CBA) with the IUECWA, the Industrial Division of the Communication Workers of
America, AFL-CIO, acting for itself and on behalf of the Lo&3761 (the “Union”). In
November 2010, GEerminated Deats’ employment for an alleged violation GE
company policy. GE indicated its decision to terminate Deats was based oeibasioey
video that purported to show Deats damaging the vehicle of another GRyempGary
Lowe, by “keying” Lowe’s vehicle as he walked by it in the GE parking lot.

Deats and Lowe did not get along. In or around October 2010, Deats received
reports that someone had posted derogatory graffiti about him in one of GE®mest
Deats testified in his deposition that he suspected “Lowe might have been the one behind
it.” (Docket No. 502, at 15.) On October 26, Deats clocked out around 10:40 a.m. and
entered the GE parking lot. What happened in the parkingelohinsa matterof
contention among the partied security camera recorded Deats asMadked through the
parking lot. Defendants contend that the video shows Deats takinigzagging and
“haphazard” path, appearing to go purposefully out of his way to walk pas¢'t.ow
vehicle, andhenextending his arm toward Lowe’s vehicle as he walked past. Deats does
not dispute thait is hein the recordinghowever,he maintains that he did not damage the
vehicle. According to Deats the video’s image is so indistinct thaatdoes not show
anything other than him wahg through the parking lot and thuuld not have

established a reliable basis for his termination. Deats further insists thatigsheoe

Page2 of 14



evidence showing that Lowe’s vehicle is actually depicted in theova thathe knew
which vehicle was.owe's or where Lowe’s vehiclevas parked

Severaldays after the video was recorded, Lowe repotteark Marzano, an
operations manager at GEat Lowe’s vehicle had been keyed. GE then initiated an
investigation, which included reviewing the parking lot security footage. Basedison t
investigation, GEbelieved Deats was responsible for keying Lowe’s vehicle. A meeting
was held in which Deats, the Unis chief steward, and several GE managers viewed the
video. Thereafter, the video was again reviewed by GE management asdaleag with
the Union’s president, Jerry Carney. As a result of its investigation, @ihteed Deats.

On November 23, 201@he Union initiated a grievance proceeding to challenge
and reverse Deats’ termination. GE denied that grievance, maintaining &zds’ D
termination was proper. The Union initiated the second step of the grievanesspooc
December 8, 2010. At this step, Carney became involved and met with GE management
on Deats’ behalf. GE again denied Deats’ grievance, relying on the re$uits o
investigation. The Unionthen initiated the third step of the grievance process, which
required the Union’s parent &y to negotiatedirectly with membes of GE's management
team. GE denied Deats’ grievance agdithis third step Upon completing each of these
steps, the Union had three possible options: (1) requastationpursuant to the CBA, (2)
put Deats’ gevance up for strike notice, or (3) do nothing. The Union’s negotiating
committeewhich wascomprised of Carney and the Union’s chief stewards, held a meeting
on February 14, 2011, toedide whether to arbitrate. The committee decided not to
arbitrateDeats’ termination and instead gus grievance up for strike notice. Dedlten

filed suit in October 2011.
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STANDARD

Summary judgment is appropriate where “the pleadings, the discovery and
disclosure materials on file, and any affidavits show thaetlseno genuine issue as to any
material fact and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(c). “[N]ot every issue of fact or conflicting inference presents a gerassune of
material fact.” Street v. J.CBradford & Co, 886 F.2d 1472, 1477 (6th Cir. 1989). The
test is whether the party bearing the burden of proof has presented a jury question a
each element in the caselartsel v. Keys87 F.3d 795, 799 (6th Cir. 1996). The plaintiff
must present nre than a mere scintilla of evidence in support of her position; she must
present evidence on which the trier of fact could reasonably find for kier(citing
Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986)). Mere speculation will not
suffice to defeat a motion for summary judgment: “[T]he mere existence of a colorable
factual dispute will not defeat a properly supported motion for summary judgéent.
genuine dispute between the parties on an issue of material fact must existeto rend
summaryjudgment inappropriate.’Monette v. Elec. Data Sys. Carp0 F.3d 1173, 1177
(6th Cir. 1996)abrogated on other grounds by Lewis v. Humboldt Acquisition Corp,, Inc.
681 F.3d 312 (6th Cir. 2012).

In determining whether summary judgment is appropriate, a court must reolve a
ambiguities and draw all reasonable inferences against the moving SagyMatsushita
Elec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 587 (1986). Still, “[a] party asserting
that a fact cannot be or is genuinely disputed must support the assertion byng. tociti
particular parts of materials in the record . . . or showing that the materialsdoiteot

establish the absence or presence of a genuine dispute.” Fed. R. Civ. P. 56(c)(1).
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DISCUSSION

Deats asserts ‘ehybrid” claim under Section 301 ahe Laborand Management
Relations Act (LMRA), 29 U.S.C. 885, against GE and the Union. To recover on a
Section 301 claim, Deats must prove both (1) that GE’s actions violated the tetines of
CBA, and(2) that the Union breached its duty of fair representat®mmmers v. Keebler
Co, 133 F. App’x 249, 251 (6th Cir. 2005) (citimxelCostello v. Teamsterd62 U.S. 151,
16465 (1983)). “The ‘interdependency’ of a union employee’s claims against his
employer for breach of a collective bargaining agreement and against his union fir brea
of its duty of fair representation is wastablished in this Circuit.’Husen v. Dow Chem.
Co, 2006 WL 901210, at *9 (E.D. Mich. Mar. 31, 2009) (quotWitjner v. DTE Energy
Co, 285 F. Supp. 2d 950, 9@&1 (E.D. Mich. 2003)). “[l]f the first claim anchored in the
employer’s alleged breach of the collective bargaining agreement fails hinénetach of
duty of fair representation claim against the union must nadlsail with it.” White v.
Anchor Motor Freight, InG.899 F.2d 555, 559 (6th Cir. 199@]J; Lucas v. Leaseway Multi
Transp. Sery Inc., 738 F. Supp. 214, 220 (E.D. Mich. 1990) (“Since plaintiff’'s count as to
the duty of fair representation fails, plaintiff’s other count alleging acbreé the CBA
also must fail.”)aff’d 929 F.2d 701 (6th Cir. 1991).

GE and the Uniorseparatelymove for summary judgmemtn Deats’ respective
claims against them
l. Deats’Claim Against GE for Breach of the CBA

Deatsclaimsthat GE breached the terms of the CBA by terminating him without
“just cause” as required by that agreeme@E maintains that it had an honest belief that

Deats damaged another employee’s property. GE further asserts tdataot éreach the
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terms of the CBA and argudbat Deats has failed to come forward with substantive
evidence to support that allegation.

GE’s Rules of Conduct provide that “defacing or deliberately damaging . . . the
property of others” is considered a “serious offense,” which “will rasulime-off and if
considered serious enough in the judgment of management, could result in discharge on the
first offense.” (Docket No. 58.) GE informed Deats of its decision to terminate him by
letter datedNovember 16, 2010. (Docket No.-80.) In that letterGE stated that its
decision was based on investigation regarding Deats’ violafititese rules, “specifically
acts of defacing and damaging the property of othéi3ocket No. 50-10, at 2.)

The Sixth Circuit has adopted an “honest belief” rule with regard to an employer’s
proffered basis for an adverse employment actioMajewski v. Atomatic Data
Processing, In¢.274 F.3d 1106, 1117 (6th Cir. 200Byaithwaite v. Timken Cp258 F.3d
488, 49394 (6th Cir. 2001). Under #tirule, as long as an employer has an honest belief
in its proffered reason for terminating an employee, “theleyepe cannot establish that the
reason was pretextual simply because it is ultimately shown to be incorMatewski
274 F.3d at 1117 (citingmith v. Chrysler Corpl155 F.3d 799, 808 (6th Cir. 1998))An
employer has an honest belief in its reason for discharging an employee thbere
employer reasonably relied ‘on the particularized facts that were before & it the
decision was made.”1d. (citing Smith 155 F.3d at 807). I8mith v. Chrysler Corpthe
Sixth Circuit elaborated on tlgpiestion whether “reasonable reliance” was present:

In deciding whether an employer reasonably relied on the
particularized facts before it, we do not require that the decisional
process used by the employer be optimal or that it left no stone
unturned. Rather, the key inquiry is whether theleyer made a
reasonablyinformed and considered decision before taking an
adverse action.
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155 F.3d at 807Accordingly, an employee “must allege more than a dispute over the facts
upon which his discharge was base®raithwaite 258 F.3d at 494. “He must put forth
evidence which demonstrates that the employer did not *honestly believe™ inffisred

basis for taking adverse action against the employee(referencingSmith 155 F.3d at
806-07).

GE insidgs that it had an honest belief that Deats was responsible for damaging
another employee’s propertyits proffered reason for his terminatiefand that the
decision to terminate Deats was reasonably informed and considered based on the
particularized facts before it. GE cites Lowe’s derogatory graffltiich was targeted at
Deats, as evidence of motive. GE also points to the fact that Deats doesynttat it is
hein the surveillance footage. In addition to establishing that Deats had opportunity and
motive, GE has come forward with deposition testimony in which several meoft@Es
management testified that, upon viewing the surveillance footage, “it looks liles]|De
walks by and raises his arm out and does something to the vehicle,” (Docke?-Np. 7
and that in that footage they observed “Gwen [Deats] going out the turnstdeggigg
through the parking lot through cars, and then[y]ou see the arm in the video making a
motion along the side of the car,” (Docket No. 73-3).

In responseDeats arguethat he has established a genuine factual dispute whether
GE in fact made a reasonably informed and considered decision such that a jury should
decide whether GE had just cause to terminate I8pecifically, Deats reasons that GE’s
basis br terminating himthe surveillance video and GE’s investigation, “simply does not
conclusively establish that GE discharged [him] based on the ‘honest bediefie keyed

Lowe’s vehicle.” (Docket No. 52, at 14peats asserts that he has “set forlygs upon
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pages of evidence which puts into controversy whether GE’s ‘investigation’veasugh’
or ‘credible’ and whether its reliance on the video as a basis of discharging \ieesat
reasonable.” (Docket No. 52, at 17.)

But much of Deats’ argument why a genuine factual dispute exists niissiestis
of this Court’s inquiry. As the Sixth Circuit stated Bmaithwaite v. Timken Co:[T]he
plaintiff must allege more than a dispute over the facts upon which his dischargedis base
He must put forth evidence which demonstrates that the employer did not ‘*honestly
believe’ in the proffered [basis] for its adverse employment action.” 258 F.3d #4493
(referencingSmith 155 F.3d at 8067). In effect,Deats offers little more than a challenge
to the sufficiency of GE’s evidence against kimamely, that the surveillance video is
unclear—and speculation that vehicle depicted in that footage might not be Lowe’s or that
Lowe’s vehicle might not have actually been damagEBadis Court’s role however,s not
to examine the correctness or thoroughness of GE’s deciSiea.Majewski274 F.3d at
1117;Smith 155 F.3d at 807. Moreover, Deats ma@inmaintain a viable claim that GE
breached the terms of the CBA premised merely upon some dispute over the facts
underlyingGE’s decision to terminate him. In this regard, a genuine factual dispute over
the facts relied upon by GE simply does not eqtmie genuine factual dispute whether
GE reasonably relied on those facts.

Accordingly, the Court concludes thBeats has put fortho evidencetending to
showthat GE did not honestly believe its proffered reason for terminating Because
the Court finds no genuine issue of material fact whether GE had an honest besief in it
profferedreason for terminating Deats’ employmeittfollows that no genuine issue of

material fact exists whether GE breached the terms of CBA by terminating Dtaiatw

Pages of 14



just cause.Therefore, the Couxtill GRANT summay judgmentn favor of GE on Deats’
claim against it for breach of the CBA
I. Deats’ Claim Against the Union for Breach of the Duty of Fair Representation
Deatsalso claimsthat the Union breached its duty of fair representatidime
Union maintains that it properly pursued Deats’ case through each of the threef sheps
grievance process and that the decision not to seekaéidntiwvas within its discretionln
orderto prove a breach of the duty of fair representation, Deats must show thaiidinés U
actions wereeither (1) arbitrary, (2) discriminatory, or(3) in bad faith. Garrison v.
Cassens Transport Ga334 F.3d 528, 538 (6th Cir. 2003) (citivgca v. Sipes386 U.S.
171, 190 (1967)). The Sixth Circuit advises that when reviewing a union’s actions, courts
“must never lose sight of the fact that union agents are not lawyers, and as a general
proposition, cannot be held to the same standard as that of licensiedsionals.”
Garrison, 334 F.3d at 53%ee also Schoonover v. Consol. Freightways Cdsp/ F.3d
492, 497 (6th Cir. 1998) (Kennedy, J., dissenting) (“[U]nion representatives are not
lawyers.”); Poole v. Budd C9.706 F.2d 181, 185 (6th Cir. 1983) (“Union representatives
are not to be strictly held to the standards of attorneys.”).
“[A] union’s actions are arbitrary only if, in light of the factual anddkelandscape
at the time of the union’s actions, the union’s behavior is so far outside a ‘wide ghng

reasonableness,’ as to be irratichahir Line Pilots Ass'n, Int'l v. O’Neill499 U.S. 65, 67

2 Having found that no genuine issue of material fact exists whethdr&fehed the terms of the CBA,
Deats’ Section 301 claim must fail on the whoee White899 F.2d at 559 (“[I]f the first claim anchored in
the employer’s alleged breach of the collective bargaining agreefaits, then the breach of duty of fair
representation claim against the union must necessarily fail with itNpnetheless, in the interest of
completeness, the Court will proceed to address Deats’ claim againstitme U
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(1991) (citation omitted) (quotingord Motor Co. v. Huffman345 U.S. 330, 338 (1953)).
Mere negligence on ¢hpart of the union will not suffic&arrison, 334 F.3d at 538 (citing
United Steelworkers of Am. v. Rawse®5 U.S. 362, 3723, 376 (1990)), nor will
ordinary mistakes, errors, or flaws in judgmaent, (citing Walk v. P*E*I* Nationwide,

Inc., 958 F.2d1323, 1326th Cir. 1992)). “[A]n unwise or even an unconsidered decision
by the union is not necessarily an irrational decisioid’ (quoting Walk 958 F.2d at
1326). Instead, a plaintiff must show that the union’s actions were “wholly irrgtiona
O'Neill, 499 U.S. at 78, which this Circuit has described in terms of “extreme
arbitrariness, Black v. Ryder/P.l.LE. Nationwide, Ind.5 F.3d 573, 586 (6th Cir. 1994¢e
also Garrison 334 F.3d at 539. And while a union’s duty includes undertaking a
“reasonable investigationBlack 15 F.3d at 585, that duty “does not require a union to
exhaust every theoretically available procedure simply on the demand of a unibemriem
St. Clair v. Local Union No. 515 dieInt’| Bhd. of Teamsters422 F.2d 128, 130 (6th Cir.
1969) (citingVaca 386 U.S. at 192).

To show “discriminatory” conduct sufficient to establish a breach of the union’s
duty, a plaintiff must come forward with “substantial evidencaligtrimination that is
intentional, seves, andunrelated to legitimate union objective#&malgamated Ass’n of
Streef ElectricRy. & Motor Coach Emp&f Am.v. Lockridge 403 U.S. 274, 301 (1971)
see alsdBurkholder v. United Auto. Aerospace & Agric. Implement Workers of Am., Local
No. 12 700 F. Supp. 2d 895, 907 (N.D. Ohio 2010).

“Bad faith” has been characterized by this Circuit as actions lacking “complete
good faith and honesty of purpose in the exercise of its discretidpgerson v. Fleet

Carrier Corp, 879 F.2d 1344, 1355 (6th Cir. 1989) (quotiHghes v. Anchor Motor
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Freight, Inc, 424 U.S. 554, 564 (1976)). To demonstrate bad faith, a plaintiff must come
forward with “evidence of fraud, deceitful action, or dishonest condugtihmers133 F.
App’x at 253 (citingHumphrey v. Moore375 U.S. 335, 348 (1964)).
Merely characterizing a union’s actions as arbitrary, discriminatory) bad faith
“Iis insufficient to withstand summary judgmentSummers133 F. App’x at 253. Instead,
to meet his burdeof proof, “a plaintiff must establish byubstantial evidencéat the
union acted arbitrarily, discriminatorily, or with bad faitHd. (emphasis added).
Deatsbegins by acknowledginthat he must present substantial evidence that the
Union acted arlwarily, discriminatorily, or with bad faith to estadti a breach of the
Union’s duty; he insists, however, th@t overcome summary judgment heist merely
come forward withevidence that “presents a sufficient disagreement” whether the Union
acted arbttarily, discriminatorily, or with bad faith. (Docket No. 52, at 20Deats’
proposition in this regard is incorrect and contrary to the law of this CircuitheASikth
Circuit stated irSummers v. Keebler Co.

Merely characterizing a union’s conduct as arbitrary, perfunctory
or demonstrative of bad faith is insufficient to withstand summary
judgment. Rather, to meet his burden of proof as to the union’s
breach of its duty of fair representation, a plaintiff tnestablish

by substantial evidence that the union acted arbitrarily,
discriminatorily, or with bad faith.

133 F. App’x at 253 (alteration, internal quotation marks, and citations omitted).

Deatssets ouessentially two lines of argument why the Union breached its duty to
fairly represenhim. First, haalleges that the klon breached its duty by failing to proceed
to arbitration on his case, despite initially doing sohi®m coworkerLowe’s case for

defacing company property.Second, hasserts, by way of his affidavit, that he had a
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verbal altercation with Carney, the Unienpresident, some two years’ prior to his
termination,during which Carney became angry with him and threatened, “[D]on’t you
evercome down to the Union Hall needin’ my help!” (Docket No-45at 56.) Neither
argument puts forth the “substantial evidence that the union acted arbitrarily
discriminatorily, or with bad faith” necessary “to withstand summary judgfeee
Summersl33 F. App’x at 253.

In regard to his first line of argumemmgats reasons that discriminatory conduct is
shown where the Union initially pursued arbitration of Lowe’s case even thbedinion
subsequently decidedgbt to proceed to arbitration. In his depositi@arneyexplained
that the decision to drop arbitration of Lowe’s case was based on the Union’s having
learned that Lowe had not fulfilldcdbwe’s end of a proposed agreement with GE whereby
Lowe would admit to the graffiti and, in return, GE would agree not to terminate Biee. (
Docket No. 523, at 7.) Carney further testified that he was unaware that Deats had filed
suit at the time the decision was made to drop Lowe’s arbitration. (DNckd23, at 7.)
Regardless, even in viewinligese facts and drawing all reasonable inferences from them in
a light most favorable to Deathe Court finds thathis allegatiorsimply does not amount
to substantial evidence that the Union acted discriminatorily against &se. Summers
133 F. App’x at 253see also Burkholdef700 F. Supp. 2d at 907 (citikdumphrey 375
U.S. at 34%60) (“A union does not breach its duty of fair representation simply because it
takes a position adverse to the interests of some members while benefitting’)others
Moreover, this conclusory allegation certainly does not constitute substewtahce of
“intentional, severe” discrimination that is “unrelated to legitimate union objectivése

Lockridge 403 U.S. at 301Burkholder 700 F. Supp. 2d at 907.
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In his second line of argument, Deats’ insists that his priofirumith Carney
“describe[s] motive for his arbitrary, discriminatory and bad faith treatimethe Union.”
(Docket No. 52, at 21.) But again, even construing these allegations as true and drawin
all reasonable inferences therefrom, the Court finds that Deats has not medbis diur
coming forward with substantial evidence. These conclusory allegaéigasling events
occurring almost two years prior do not constitute substantial evidence that th&sUni
conduct in pursuing Deats’ grievantierough each step of the thrsep process but
deciding, in its discretion, not to pursue arbitration, “was so far outside a ‘wide adéng
reasonableness,’ as to be irrationgbée O’Neill 499 U.S. at 67Nor do these allegations
establish evidence of either “fraud, deceitful action, or dishonest condeet,Summers
133 F. App’x at 2530r “intentional, severe” discrimination that is “unrelated to legitimate
union objectives,’see Lockridge403 U.S. at 301Burkholder 700 F. Supp. 2d at 907.

Accordingly Deats has not come forward with substantial evideutgcient to
withstand summary judgment showing that the Union’s conduct was arpitrary
discriminatory, or in bad faith Therefore, the Court will GRANT the Union summary

judgmenton Deats’ claim againgt for breach of the duty of fair representatfon.

% In the converse to footnote @ypra the Court notes thaven if Deats’claim against GE for breach of
terms of the CBA could proceekis Section 301 clainmeverthelessvould fail along with his claim against
the Union. See Lucas738 F. Supp. at 220 (“Since plaintiff's count as to the duty of fair repgeggenfails,
plaintiff's other count alleging a breach of the CBA also must faitf!)White 899 F2d at 559.
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CONCLUSION
For the foregoing reasonthe Court will GRANT Defendants GE and the Union’s
respective Motions for Summary Judgment. (Docket N@& 51.) An appropriate Order

of dismissal will issue concurrently with this Opinion.

ﬁ A
Date: april 22, 2013 ﬁ S z l

Thomas B. Russell, Senior Judge
United States District Court

cc: Counsel
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