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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

KFC CORPORATION and
KFC U.S. PROPERTIES, INC. PLAINTIFFS

V. NO.3:11-CV-00674-CRS

DENMAN E. WAGSTAFF,

DONALD STEINKE,

ALYCE J. WAGSTAFF,

FRANCES MCKENNA STEINKE,

PHIL ATTEBERRY, and

WENDELL WAGSTAFF DEFENDANTS

MEMORANDUM OPINION

This case is before the court on two ran$ by the Defendants against the Plaintiffs,
KFC Corporation and KFC U.S. Properties, Ifallectively “KFCC”), a motion to dismiss for
lack of personal juriddtion pursuant to Fed. R. Civ. P2(b)(6) (DN 13), and a motion to
transfer the action to the U.S. District Colant the District of Mhnesota (“District of
Minnesota”) pursuant to 28 U.S.€1404 or 28 U.S.C. § 1412 (DN 19).

BACKGROUND

It is undisputed that the Bendants are the owners, officeasd directors of six related
franchisee corporations that epte Kentucky Fried Chicken (“KE) restaurants in six states—
California, Idaho, Oregon, Alaska, Texas, &fidnesota. KFCC is a Kentucky corporation and
the Defendants’ franchisee corporationsar€alifornia corporations. The individual
Defendants do not reside in Kentucky.

The Defendants’ franchisee corporations diééa on the original franchise agreements
governing their colletive seventy-seven KFC restauaby failing to pay royalties and

advertising costs they owed KFCC (DN 16).®E then terminated them as franchisees. The
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default, however, triggered negotiations betwgenDefendants and KFCC for a Reinstatement

Agreement, which would give the Defendants’ flaisee corporations aspportunity to sell the

restaurants, to sign promissory notes forahestanding debt they owed KFCC, and to upgrade

the restaurants for resale (DN 16). The follogvlist summarizes the subsequent contractual

agreements between the parties.

(1)

(2)

3)

(4)

In June 2010, KFCC entered an agreemeéth the Defendants’ franchisee
corporations and each individual Defentiathe Prenegotiation and Forbearance
Agreement (“Prenegotiation Agreement”)ptovided that KFCC would forgo legal
proceedings for the breach of the original élaise agreements in order to allow time to
negotiate payment of existirgpligations and possible raitatement of the franchise
agreements for the purpose of facilitatthg sale of the Defendants’ seventy-seven
KFC restaurants (DN 18)Each of the six individudDefendants signed this agreement
personally, while an agent signed on behatheffranchisee corporations (DN 18 Filed
under Sealf.

In August 2010, KFCC and the Defendantarnfthisee corporations entered into a
Reinstatement Agreement and related lettgeements, which required the Defendants
to sign Promissory Notes for patie debts owed to KFCC (DN 16).

In August 2010, KFCC and the Defendaritahchisee corporations signed New
Franchise Agreements (DN 16).

In August 2010, the Defendants’ franchisegrooations signed Promissory Notes to

pay KFCC past-due obligations arising fréime franchisee corporations’ default.

! KFC citeskFC Corporation v. Wagstaff Minnesota In2012 U.S. Dist. LEXIS 372 (D. Minn. Jan. 3, 2012) to
summarize the parties’ complex contractual relationship.

2 The individual Defendants signed the agreement on signature lines indicating they were sigridhgihyd{DN

18, Filed under Seal).
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(5) In November 2010, the individual Defendasigned personal guaranty agreements for
the franchisee corporations. Those agreements guarantied the payment of the
Promissory Notes’ and other obligatiomsder the prior franchise agreemehts.

In April 2011, all six of the Defendantsd@inchisee corporations filed for Chapter 11
bankruptcy in Minnesota (DN 16KFCC is a creditor in the pding bankruptcy proceeding in
Minnesota.

In this action, in Count I, KFCC requestsleclaratory judgmetibat the individual
Defendants, as guarantors, aeble to KFCC for the debts thatise out of and relate to the
Defendants’ KFC restaurant operations, pssory notes, and other contracts with the
Defendants. In Count Il, KFCC alleges that thefendants breached their personal guaranties
and KFCC requests an award for past-due anadwbligations arising from the Defendants’
alleged breach. KFCC also requests an award &rgd post-judgment interest, attorneys’ fees,
costs, interest, and expenses cater with this action (DN 1).

DISCUSSION

KFCC'’s complaint alleges that exercisinggmnal jurisdiction igroper because the
Defendants consented to Kentuglgisdiction in a collection oflocuments that cross-reference
one another and together consgrihe contract among the parties. These documents include (1)

the Prenegotiation Agreement; (2) the Promissory Notes (“Notes”) for past due royalties; and (3)

® The individual Defendants signed personal guaranties for the franchisee corporations’ debts laeid also t
obligations under the Franchi®\greements, Promissory Nsté-ood Leases, Equipment Leases, and other contracts
that relate to or arise from the operatf the corporations’ KFC restaurants:

(1) Four Defendants—Denman Wagstaff, Donald SteiAkese J. Wagstaff, and Francis J. McKenna
Wagstaff—signed personal guaranties for the franchisee corporations’ franchise agreements and Promissory
Notes under D&D Foods in California, and those in Idaho and Oregon.

(2) Two Defendants—Denman Wagstaff and Alyce J. Wagstaff—signed personal guaranties for ta Wags
Management franchisee corporation’s franchise@ments and Promissory Notes in California.

(3) Three Defendants—Denman Wagstaff, Phil Atteberry, and Wendell Wagstaff—signed personal guaranties
for the franchise agreementsdaPromissory Notes in Alaska.

(4) Denman Wagstaff signed a personal guaranty for the franchise agreements and Promissory Note in
Minnesota.

(5) Two Defendants—Denman Wagstaff and Alyce J. Wagstaff— signed personal guarattieérémchise
agreements and Promissory Notes in Texas.
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the Defendants’ personal guarast{®N 16). KFCC contends thatrgenal jurisdiction is also
proper because the action satisk@ntucky’s long-arnstatute (DN 1).

The Defendants’ motion to dismiss arguest the individual Defedants did not consent
to personal jurisdiction in Kentucky and thatgmnal jurisdiction is noproper under Kentucky’s
long-arm statute because they were not “@matisg business” in Kentucky to satisfy the
requirements enumerated in the statute. They algue that even if they were transacting
business under the long-arm statute, exérgipersonal jurisdiain would violate the
Defendants’ due process rights because thely minimum contacts ith Kentucky (DN 13).

STANDARD
The plaintiff bears the burden e$tablishing personal jurisdictiofir Prods. &
Controls, Inc. v. Safetech Int’l, IncG03 F.3d 544, 549 (6th Cir. 200¥Yhen a district court
resolves a motion to dismiss for lack of perdgumasdiction by relying on written submissions
and affidavits rather than holdirgn evidentiary hearing, the pl&fhis only required to make a
prima facieshowing that personal jurisdioti exists to defeat the motidd.; Neogen Corp. v.
Neo Gen Screening In@82 F.3d 883, 887 (6th Cir. 2002). Wout a hearing, the court must
construe the pleadings and affidavits ia tight most favorable to the plaintifiompuServe,
Inc. v. Patterson89 F.3d 1257, 1262 (6th Cir. 1996), and cannot “consider facts proffered by the
defendant that conflict witthbse offered by the plaintiffNeogen282 F.3d at 887.
|. Personal Jurisdiction over the Defendants
A. Personal Jurisdiction Based on Consent

We first address the Defendants’ motiomiemiss for lack of personal jurisdiction. “A
party to a contract may waive its right taallenge personal jurisdiction by consenting to
personal jurisdiction throughfarum selection clauseM/S Bremen v. Zapata Off-Shore Co.
407 U.S. 1, 11 (1972). Forum selection clausepanmea facievalid. Se. Commc’n Serv. v.

Allstate Tower, In¢.CIV. A. 408CV-13-M, 2008 WL 1746638, *4 (W.D. Ky. Apr. 14, 2008).



The use of a forum selection clause is ong imavhich contracting parties may agree in
advance to submit to the jurisdiction of a particular cdtmgferred Capital, Inc. v. Assocs. in
Urology, 453 F.3d 718, 721 (6th Cir. 2006). Suchausk contained in an arm’s length
commercial transaction is presuntedoe valid and enforceablel.; Allstate 2008 WL 1746638
at *4.

The Supreme Court has stated that, in lgflgresent-day commerdieealities, a forum
selection clause in a commercial contract shoolutrol absent a strorgipowing that it should
be set asideZapatg 407 U.S. at 18/Nhere the record is devoid of an allegation that the forum
selection clause is fundamentally unfair oraasonable, a defendant has voluntarily submitted
itself to personal jurisdiction and vendrRowerscreen USA, LLC v. S&L Equip., 2008 U.S.
Dist. LEXIS 57584, * 22-23 (W.D. Ky. July 29028). A fundamentally unfair or unreasonable
forum selection clause may exighere the clauses result from “fraud, undue influence, or
overwhelming bargaining powerZapata 407 U.S. at 12-13.

Under Kentucky law, when determining thetpss’ intent from the terms of a contract,
the “entire context of the agreementust be taken into accoumeech v. Deposit Bank of
Shelbyville 128 S.W.2d 907, 911 (Ky. 1939). “[A]greemeimtsvriting, executed at the same
time between the same parties and relating tedahee subject-matter, will be considered to
make one contract for the purpose of detemmg the meaning of the parties, though the
agreements are contained in several instrumantsthough they do not bear the same date, nor
be absolutely contemporaneous in executitbatpherson v. Bacon’s EX'203 S.W. 744, 746

(Ky. 1918).
Where a plaintiff claims, as KFCC doesédehat the guarantds bound by a forum

selection clause in an underlying guaranty egrent, the court “must carefully consider the

language of the guaranty alongsttle underlying contratto “determine the intention of the

* Here, the Defendants do not assert that the forum selection clause is unfair or unreasonable (®R%)13tars,
we will not separately address the reasomadss of the clauses within the agreements.
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parties while at the same time preserving tiegnty of these unique instruments in keeping
with Kentucky law.”Fazoli’'s Franchising Sys., LLC. v. Diwa lll, In@008 WL 4525433, *5-6
(E.D. Ky. Sept. 30, 2008kiting ABCO-BRAMER, Inc. v. Markel Ins. Cb5 S.W.3d 841, 844
(Ky. Ct. App. 2000) (holding that where an urgig contract is isorporated into a
performance bond, the separate bond and underlgimigact agreement are read together to
determine the intention ofehparties as to what andhwis covered under the bond)).

At issue in this case is whether the forueston clause in the Notes and Prenegotiation
Agreement should be read with the personal guaranties as one coetwaextn the parties.

KFCC argues that the Notemhd the Prenegotiation Agreentisrforum selection clauses
evidence the Defendants’ consent to persomadiction because the agreements between the
parties—the Notes, the Prenegotiation Agreeneemd,the personal guaranties—are inseparable.
KFCC contends that the agreements should beagade contract and thainsent is evident in
(1) the Prenegotiation Agreement’s forum setectlause that the Defendants’ personally
signed; (2) the Notes’ forum selection clauskich the Defendants’ ¢porate agent signed on
behalf of the corporate franchis€esnd (3) the personal gty agreements—both the
guaranties securing the Defendantsbt under the Franchise Agreements, and those securing the
Notes—that lack forum selection clausesviith the Defendants’ pgonally signed (DN 16).

1. The Prenegotiation Agreement

Under the Prenegotiation Agreement, each individual Defendant, in his or her personal

capacity along with the Defendants’ franchisegoaations, consented to personal jurisdiction

in Kentucky. KFCC argues that the individualf®edants consented tarjsdiction because the

® Only Denman Wagstaff signed the Notes—the individual Defendants did not sign them in their individual
capacities. Wagstaff is an individual Defendant, but ladsis the designated Control Person and authorized agent
for the franchisee corporations. He signed the Notes oriflméladl the Defendants’ franchisee corporations as their
agent, not in his capacity a®afendant or guarantor (DN 1).
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agreement includes the f@adants’ individuallyalong with the franchisee corporations, under
the term “Franchisee” in the preamble. The agrent also specifies that each “Franchisee”
consents to personal jurisdiction in Kentucky “&rpurposes,” and eachdividual Defendant
personally signed the agreem&ifthe Prenegotiation agreement states (DN 18):

This Prenegotiation and Forbearanceeagrent . . . is entered into among KFC
Corporation, a Delaware CorporatigfFranchisor’), and Denman Wagstaff,
Alyce Wagstaff, Wendell Wagstaff, Philt&berry, Donald Steke, Frances J.
McKenna Steinke, Wagstaff Managemedorp., Wagstaff Atte Alaska, Inc.,
Wagstaff Minnesota, Inc., Wagstaff Texdnc., D&D Food Management, Inc.,
D&D Idaho Food, Inc. (collectively, “Franchisee”).

Consent to Personal Jurisdiction in rifiecky. As further consideration for
Franchisor's agreement to enter into tAgreement, Franchisee consents to the
non-exclusive jurisdiction of the couin the Commonwealth of Kentucky and
consents to personal jurisdmti in Kentucky for all purposes.

The Defendants have not challenged the foruectten clause as unreasonable. Instead, the
Defendants’ argue that the Prenegotiatione®gnent does not evidence the Defendants’ consent
because KFCC's claims do not arise frbrat agreement (DN 21). We agree.

The link between the Prenegotiation Agreensattt the Defendants’ intent to consent to
personal jurisdiction is weak. The Prenggiion Agreement was a separate and unique
instrument from the Notes and guaranties, and we will not read its forum selection clause in
combination with the other documen®ompare, with KFC Corp. v. Wagstaff Minn., (2012
U.S. Dist. LEXIS 372 (D. Minn. Jan. 3, 2012) (evaing related agreements between the parties
under Kentucky law).

The documents do not make one contvdzen we take the entire context of the
agreements into account. The purpose of the Prenegotiation Agreement was to formalize
KFCC'’s agreement to forgo legal proceedingsttie franchisee corporations’ breach of the

original franchise agreements in order to allow time to negotiate payment of the franchisee

® The Defendants personally signed the Prenegotiatioeehgent—the agreementgjsature lines indicate that
they were signing in their individuabpacity (DN 18 Filed under Seal).
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corporations’ existing obl@tions and possible reinstatementhd franchise agreements for the
purpose of facilitatinghe sale of the seventy-sevKFC restaurants (DN 18). The
Prenegotiation Agreement merely allows timetfer parties to negotiate, while the Notes and
guaranties require payment of past-due anddéuebts. The documents are not sufficiently
related for the court to read #tree documents together as ddeeFazoli’'s Franchising Sys.,
2008 WL 4525433 at *5-6.

Also, KFCC'’s claims against the imiilual defendants do not arise from the
Prenegotiation Agreement. In this action, KF@&els repayment of the debts that the individual
defendants’ owe as guarantorslodir corporations’ franchissgreements. The Prenegotiation
Agreement does not provide for repayment—it nyeadlows time to negotiate repayment and
possible reinstatement—it does not bind eitherydarpay or accept payment of any debts (DN
18). Thus, when reading the eatcontext of the documentsetRrenegotiation Agreement was
neither related to the same subject mattepayenent—as the other documents, nor was it
executed at the same as the other documsaesVeechl28 S.W.2d at 911.

The broad language in the Prenegotiatiome&gnent’s forum selection clause, which
states that the Franchisee “consents to pergamsdiction in Kentucky for all purposes,” does
not show that the parties interbi® consent to jurisdiction der all subsequent contracBee
Gen. Drivers v. Malone & Hyde, In@3 F.3d 1039, 1045 (6th Cir. 1994). The Prenegotiation
Agreement does not indicate that the individiefliendants’ consent to jurisdiction in the
Prenegotiation Agreement should be read intboNbtes and guaranties. Thus, we will not read

the Prenegotiation Agreement as part of ioegrated contract between the parti&se id.



2. The Promissory Notes and Personal Guaranty Agreements

Following the execution of the PrenegaiatAgreement, the Defendants’ franchisee
corporations entered into Promissory Notesicivithe individual Defendants’ later personally
guaranteed (DN 16). The Notes contain a forulacsi®n clause naming Kentucky as the agreed
upon forum, while the guaranties lack a forum selection clause. Thus, the issue is whether the
Defendants are bound by the forum selection claute Notes in theipersonal capacity when
the Notes obligate only the franchiseepmations, not the individual Defendafits.

KFCC contends that the Notes are inselplarfom the personal guaranties because the
Notes cross-reference the personal gussiDN 16). The Ntes state (DN 1-5):

This Note has been issued in corti@t with the restructuring of Maker’s

[franchisee corporations’] debt. The obligas of Maker under this Note shall be

unconditionally guaranteed by Denman \Eagstaff, Donald Steinke, Alyce J.

Wagstaff, and Frances NlcKenna Steinke (each a “Guarantor” and collectively,

the “Guarantors”) pursuant to a Guaraityfavor of Payee [KFCC] dated as of
the date hereoflfe “Guaranty”).

Maker [franchisee corporations] and all endorsers, Guarantors and sureties hereby
consent and voluntarily submit to persopaisdiction in the Commonwealth of
Kentucky in and by the court of Kentaclocated in Jefferson County, Kentucky

and the United States District Court thie Western District of Kentucky in any
action ... under this Noter any related Guaranty.

This case is similar to three franchisoremwsithin the Sixth Circuit—cases from the
U.S. District Courts for the EasteDistricts of Kenticky and Michigan—azoli’'s Franchising

Sys, 2008 WL 4525433 (E.D. Ky. Sept. 30, 2008)ng John Silver’s, Inc. v. Diwa lll, Inc650

" KFCC argues that the Defendants’ consent in the Notes is binding regardless of whether or not this court finds that
they are integrated with the guaranties because “forusntim clauses bind nonsignatories that are closely related
to the contractual relation or that should have foreseen governance by the éladsey’v. Shaffer2003 WL
21960406, *12 (D. Del. Aug. 12, 2003jadleynoted that courts from several jurisdictions, including the Third,
Seventh, and Ninth Circuits, have held that non-signatory defendants areblycufatum selection clause when
they are closely related to the contrddtWe find this case instative because the undisputed facts show that the
Defendants are closely related to Branchisee corporations as the ownshsreholders, officers, guarantors, and
directors. We agree that the Defendants’ guaranties exgical in inducing KFCC to accept the Notes from the
franchisees, and we find the argument that the individual Defendants could anticipgteatled to a Kentucky

court to answer for the franchisegmorations’ default compelling (DN 1&ee idHowever, this case is not

binding. Under Kentucky law, because the individual Defendants did not sign the Notes, theybatsddty the
provisions in the underlying Notes—including the forum selection clause at issue here.
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F.Supp.2d 612 (E.D. Ky. 2009), a@elato Di Roma Int'l, Inc. v. GornglRk006 WL 2433454
(E.D. Mich. Aug. 22, 2006). In these cases, thetsdound that exercisingersonal jurisdiction
over individual guarantors was improper whieea individuals had not signed the underlying
documents that contained the forum selection clause.

The issue in this case is similar to the issudsioli’'s, Gelato Di RomandLong John
Silver's Those cases address whether individuarantors are bound by a forum selection
clause in a separate underlying agreementtiggtdid not sign. Under Kentucky law, when
individual guarantors do nstgn the underlying agreement ticantains the forum selection
clause, “the Court must be carkfo enforce only what Defendantas guarantors, undertook to
do by virtue of their agreemenwith [the franchisor].Fazoli’s, 2008 WL 4525433 at *&cited
in Long John Silver'sg50 F.Supp.2d at 623).

Under certain circumstances, courts hiagkel that guarantors can be bound by a forum
selection in an underlyg) guaranteed agreeme8tee, e.g. Ameritrust Co. Nat'| Ass’n v.
Chanslor 803 F.Supp. 893, 896 (S.D.N.Y. 1992) Ameritrust the court held that the guarantor
consented to jurisdiction in New York via thearanty, which statethat that guarantor
unconditionally guaranties “the full paymepgrformance and observation . . . of all
agreements” executed in connection with the Blotéhen the Notes contain a forum selection

clauseld.

8 KFCC cites a related Minnesota ca$EC Corporation v. Wagstaff Minnesota, In2012 U.S. Dist. LEXIS 372,

*6 (D. Minn. Jan. 3, 2012), which involved the parties in this cas@/dgstaff the Minnesota District Court

addressed the issue of whether or noetal the reinstatement agreement damisitogether. However, the issue in
this case is distinguishable. TWéagstaffcourt reasoned that the plain languafjéhe reinstatement agreements, the
context of the agreements, the statement process between KFCC ardDiefendants, and common sense show
that the parties intended to form one contract. Thus, the court found that the documeédtseshead togetheld.

We do not agree witKFCC's contention that, based oragétaff the Notes and guaranty agreements are
inseparable (DN 16)Vagstafis not persuasive when Kentucky law illustrates that a different analysis is applied to
forum selection clauses in s and guarantee agreements.
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Here, unlike the broad languageAimeritrust the guaranty in this case stated that the
guarantors “guarantee to KFCC . . . the full anampt payment when due, by acceleration or
otherwise, of all principal, interest and other amounts due uhaecertain Promissory Note
dated August 13, 2010.” (DN 16-2). This languag#igates that each individual Defendants’
guaranty was limited solely to the Note’s obligns regarding payment—not “all agreements”
like the Ameritrustguaranty. Similarly, th&elato Di Romacourt determined that where a party
guarantees all “obligatis, covenants, representations aarranties of every kind,” the
language may be considered broad enoughdorepass a forum selémh clause in an
underlying guaranteed Promissory Note. 2006 WL 2433454 at *5. Here, the parties did not agree
to guaranty “all obligations.” Inetd, they guarantied only repayment, which is not the type of
broad agreement that evidences the indiviefendants’ agreement to be bound by the Note’s
forum selection clause.

TheGelato Di Romaourt also found that where the guaranteed Promissory Note
contains a choice of law clause and a forutecti®n clause, but thguaranty only contains a
choice of law clause that “i$ not as clear that the guatar undertook to honor the forum
selection clause in the Promissory Noted.Here, likeGelato Di Romathe Notes included
both a forum selection and a choafdaw clause, while the guarantas silent as to the agreed
upon forum and contained only aoite of law clause. Thus, winetr the guarantors intended to
honor the Notes’ choice of lawazise in this case is unclear.

In accordance with Kentucky law undeaizoli’s, it is “reasonable to conclude that the
parties distinguished between the documents.” 2008 WL 4525433 at *6.Hazoli’'s, the
guaranties were silent as to the appropriatenficiar disputes and contain no waiver of objection

to jurisdiction in Kentucky, while the Defendamhade other waivers regarding suits against
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themselvesld. Here, as irFazoli’s, the court must be careful to enforce only what the individual
Defendants, as guarantors, undertook tbywirtue of their agreement with KFCGee id.
Fazoli'sidentified that the guaranty might have beleafted differently. Hergit could have been
drafted to explicitly include a forum selectiolause, or to indicate that the individual
Defendants were guaranteeing all of the agreemeit® Notes to KFCC, not only the payment
of “all principle, interesand other amounts due” under the Promissory Note (DN 16-2).

Also, the guaranties were signed by itidividual Defendants’ corporate franchisee
representative on August 13, 2010—almost threaths before the individual Defendants
guaranteed the Notes. The guarantors were mbépao the underlying Nes in their individual
capacity. Accordingly, KFCC’s argument is furtmegakened because the agreements were not
executed at the same time, nor were they dredoetween the same parties. While the two
agreements are related to the same subatter—repayment—the individual Defendants’
guaranteed payment to KFCC only if the frasel corporations’ defaulted on their payment
obligations. The individual Defelants’ did not agree to perm every undertaking, agreement
and covenant in the Notes. Thus, the irdiinl Defendants did not consent to personal
jurisdiction simply by virtueof guarantying the NoteSee Gelato Di Rom&006 WL 2433454
at *5; compare, with Macpherson v. Bacon’s E203 S.W. 744, 746 (Ky. 1918) (where
multiple agreements were considered one contract to determine the meaning of the parties,
though they do not bear the same date and m@&reontemporaneous in execution). Here, the
Notes and guaranties cannotdmmstrued as one document.

In sum, it is undisputed that the individizefendants’ are the owners, officers, and
directors of the franchisee corporations vihéze bound by the Notes; that the Notes reference

the individual Defendants’ pessal guaranties; and that thetd® indicate that guarantors
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submit to Kentucky jurisdiction. However, thedividual Defendants named in this action did
not sign the Notes, the Defendants were ndigsto the Notes, and the guaranties did not
contain a forum selection clause. Thus, the Natesguaranties are notemdivisible contract,
and we will not exercise personal jurisdictiover the individual Defendants who did not
consent to such an exercise of jurisdicti®ae Long John Silver'650 F.Supp.2d at 622.

B. Jurisdiction Under Kentucky’s Lo ng-Arm Statute, KRS 8§ 454.210(2)(a)(1)

To meet the burden of showinggama faciecase that personal jurisdiction exists to
defeat the motion to dismiss, the plaintiff must “establish[] with reasonable particularity
sufficient contacts between the [defendand &éhe forum state teupport jursdiction.” Neogen
282 F.3d at 887guoting Provident Nat’l Bank v. Cal. Fed. Savings Loan Asxlf8 F.2d 434,
437 (3d Cir. 1987)). To determine whether persamadiction exists, a féeral court applies the
law of the forum in which it sits, subject to the requirements of constitutional due pideays.
Steel, Inc. v. Paragon Indus., In¢é06 F.3d 147, 149 (6th Cir. 1997).

While courts previously held that Kerrky’s long-arm statute, KRS § 454.210, extends
to the outer reaches of due proces® e.g., Morris Aviation, LLC v. Diamond Aircraft Indus.,
Inc., 730 F. Supp. 2d 683, 689 (W.D. Ky. 2010), the Kieky Supreme Court has clarified that
the statute is noper se coextensive with the limitsf federal due procesSaesars Riverboat
Casino, LLC v. Beagl836 S.W.3d 51, 56 (Ky. 2011). Instedte Kentucky Supreme Court held
that a defendant’s conduct and activities must fall within one of theenum@erated provisions
in the statute before a Kentucky court magreise personal jurisdiction over a defendaht.

Accordingly, to satisfy Kentucky’s long-arstatute, a defendant’s conduct and activities
must fall within one of the nine specific prawass in the statute before a Kentucky court may

exercise personal jurigdion over a defendan€aesars 336 S.W.3d at 56. The two-step
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analysis undeCaesars Riverboat Casirmequires the court tl) “proceed under KRS 454.210
to determine if the cause of amti“arises from” conduct or activity ¢fie defendant that fits into
one of the statute’s enumerated categorigsotifthen in personam jurisdiction may not be
exercised.” The court defined “arising from”ntean that the cause of action must have
originated from, or came into being, as a lesiithe Defendants’ “transacting business” in
Kentucky.ld. at 58. In other words, thahere is a reasonabl@d direct nexus between the
wrongful acts alleged in the complaint and tregbry predicate forohg-arm jurisdiction.’ld.

at 59. If the statute is applidabthen (2) “a second step irethnalysis must be taken to
determine if exercising personal jurisdiction otlex non-resident defendant offends his federal
due process rightslt. at 57.

Kentucky's long-arm statute authorizes pegd jurisdiction over, among others, a person
whose actions arise fromatrsacting any business in Kentucky. KRS § 454.210(2)(a)(1).
Furthermore, Kentucky has a "manifest intenegiroviding its residets with a convenient
forum for redressing interestdlinted by out-of-state actorsBurger King Corp. v. Rudzewicz
471 U.S. 462, 477 (1985). In order to overcoment@y justifications for this exercise of
personal jurisdiction, the Defendant "must presecwmpelling case that the presence of some
other considerations wouldnder jurisdiction unreasonabléd.

In this case, KFCC argues that due processt offended by this court's exercise of
personal jurisdiction over the Defendants purst@aithe statute because the Defendants were
transacting business in Kentucky and havelesddhemselves of multi-year, multi-contract

franchise relationships with KFCC. Thuseyhargue that the Defendants’ "conduct and
connection with [Kentucky] are such that trehould reasonably anticipate being haled into

court” hereld. at 473-74.
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The Defendants argue that jurisdictiomder Kentucky’s long-arm statute is improper
because they did not personally transact lmssimn Kentucky, and because they lack the
requisite minimum contacts with Kentucky (DN 1-They contend that the mere fact that they
signed personal guaranties for obligations owed to a Kentucky corporation does not constitute
“transacting business.” They also argue thatreising personal jurisction over them would
violate their due process rights because thel televant contacts with Kentucky and never
purposefully availed themselves of thenefits of the forum state (DN 13).

1. “Transacting Business” Under KRS 8§ 454.210(2)(a)(1)

On a motion to dismiss for lack of persopalsdiction, such as this one, which is
decided on the pleadings and affids, the court must consideh# pleadings and affidavits in
the light most favorable to the Plaifitiand the Plaintiff need only makepama facieshowing
of jurisdiction to defeat Defendant’s motidferman v. Chenery Assoc., In2Q07 WL
2363283, *1 (W.D. Ky. Aug. 14, 2007¢i{ing Papa John's Int’l, lo. v. Entm’t Mktg. &
Commc'n, Int’l, Ltd, 381 F.Supp.2d 638, 641 (W.D. Ky. 200§u6ting Dean v. Motel 6
Operating L.P, 134 F.3d 1269 (6th Cir. 1998JompuServe, Inc. v. Patters@9 F.3d 1257,
1262 (6th Cir. 1996).

Under KRS § 454.210(2)(a)(1), a court “mayroise personal jurisdiction over a person
who acts directly or by an agent, as toarlarising from the peon’s...[tJransacting any
business in this Commonwealtht’is undisputed that theefendants signed numerous long-
term contracts with KFCC, a Kentucky Corpiiwa, which were governed by Kentucky law, and
required monthly payments to be sent tadin Kentucky (DN 16). However, KFCC does not
contend that any of those long-term contraatse executed in Kentucky. KFCC contends that
the Defendants communicated countless timesth@m regarding the frahicse relationship and

its obligations, and traveled to Kentucky &KiFC franchisee business (DN 16). The Defendants
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contend that the individual Defdants did not personally “transdetsiness,” solicit business, or
derive revenue from Kentucky to satisfy tbagd-arm statute (DN 13). Evaluating the claim in
the light most favorable to KFCC, we willave on to analyze whether KFCC’s claim “arises
from” the Defendants transactibgsiness under KRS § 454.210(2)(af(1).

2. “Arising From” Under KRS § 454.210(2)(a)(1)

This step of the analysis fails becauseCKFs cause of action did not “arise from” the
Defendants’ transaction of business in KekyudJnder KRS § 454.210(2)(a)(1), for this court to
exercise personal jurisdiction ave person who is transacting mess in Kentucky, the plaintiff
must also show that the claimsisa from” those activities in Kentuck@aesars Riverboat
Casing 336 S.W.3d at 56. KFCC citékational Can,n whichthe Sixth Circuit determined that
a Kentucky court could exerciggrisdiction over non-resideguarantors of a franchise. 674
F.2d 1134 (6th Cir. 1982). However, in accordance ®itlger King,the court did not find
jurisdiction over the guarantors simply becatliy entered into a gtenty agreement with a
Kentucky corporation. The court evaluated each guardo determine what additional contacts
each had with Kentucky that would justify egising personal jurisdiction in Kentucky.

Central to the court’s findingf jurisdiction was the fact #t the defendants’ franchisee
corporation was a Kentucky corporatideh. In National Can the court found personal

jurisdiction over three defendants who had sutigthcontacts in Kenicky. One of whom had

° With regard to the individual Defendants’ roleshareholders, officers, and naers of their respective
franchisee corporations, the court could exercise personal jurisdiction over the individuabDefeven if their
contacts with Kentucky were solely aseats of the corporate franchisees, as lasithe exercise is consistent with
due processSee Bugher v. Collin2006 WL 2088278, *2 (W.D. Ky. Jul. 24, 2008)ting Calder v. Jonesi65

U.S. 783, 790 (1984)). The Supreme Court has held that an employee’s contact withnths&tdbe must not be
judged according to themployer’s contactCalder, 465 U.S. at 790. Instead, amployee’s contacts must be
assessed individuallyd. TheBughercourt found that although a defendant’s contacts with Kentucky arose solely
out of his employment, his actions constituted purposefilragnt of the privilege of acting in Kentucky because
he personally conducted business in Kentucky, albeit on behalf of his emBlogber 2006 WL 2088278 at *1.
Here, the Defendants’ corporate franchisee contractsKi@C, which they entered as corporate agents, are not
sufficient contacts to satisfy due process.
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purchased a home in Kentucégd lived there to serve as the manager of the Kentucky
franchise, another traveled to Kentucky oneeamth to oversee the company, and the third was
a shareholder and vice-president of the Kdntwmrporation and had ba assigned a security
interest in the assets of the goration that was filed in Kentuckid. at 1137.

Here, although four Defendants in thesse—Denman Wagstaff, Donald Steinke, Phil
Atteberry, and Wendell Wagstaff—traveled to Kektyaheir infrequent travel was unrelated to
the Notes or guaranties at issue here. Theielnaas not the type aontinuous or benefit
producing contact that was presenNiational Can'® Although the individual Defendants signed
the guaranty agreements, minimum contacts aibrum state cannot be established solely on
the basis of a contract betwesnesident and a non-resideurger King 471 U.S. at 478.

Other factors, such as “prior gigtiations and contemplated fotuconsequences, along with the
terms of the contract and tparties ‘actual course of de®’ must be consideredId. at 479.

The personal guaranty agreements betweebBéfendants and KFCC guaranteed Notes between
a non-resident entity, the Defendants’ corpofednchisees, and KFCC. The KFC franchises
were operated outside of Kentucky, and while fdefendants traveled to Kentucky, their travel
was not related to the Notesguaranties at issue here.

The Defendants guaranty agreemavith a Kentucky company are not enouBhirger

King, 471 U.S. at 478. Merely executing persanaranty agreements outside of Kentucky for

19 Neither Alyce Wagstaff nor Franc8geinke ever traveled to Kentucfgr KFC-related business. The other
Defendants’ travels were unrelated to the ReinstaterNeres, or guaranty agreements. Denman Wagstaff
“traveled to Kentucky for all-franchisee or KFC national committee meetings, but hirese meetings had any
specific relationship to the Franchisee or the personal guaranties.” (DN 13-2, Wagstaff Aff.); Donald Steinke
“traveled to Kentucky only one time in connection with [his] involvement in KFC franchises . . . [which] all KFC
franchisees from around the country were invited to attend. The meeting covered general topics sucloas operat
and advertising . . . [and] had no specific relationship to . . . the personal guaranties.” (DStdigk® Aff.); Phil
Atteberry “traveled to Kentucky only once . . . to attandall-franchisee advertisimgeeting.” The meeting had no
relationship to the personal guaranties referenced in the Complaint. (DN 13-6, Atteberry Aff.); Wendell Wagstaff
“traveled to Kentucky three times in connection with his involvement with KFC franchises.” For a Kéitahat
committee meeting regarding a Score Card Surveys, for a new product and advertising adnimitan all-
franchisee meeting that was unrelated to the Reinstateiotes, or guarantié®N 13-7, Wagstaff Aff.).
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restaurants that were not located in Kekyuar owned by Kentucky eporations is not a
reasonable and direct nexus between KFCC’'snd@nd the Defendants’ business activity in
Kentucky.See Caesars Riverboat Casi@@3 S.W.3d at 5&ee also Perry v. Cent. Bank &
Trust Co, 812 S.W.2d 166, 169 (Ky. Ct. App. 1994¢e also Nat’'| Can Corp. v. K Beverage
Co, 674 F.2d 1134, 1137 (6th Cir. 1982). By signthe personal guaranties the Defendants
risked their names and financwbrth to aid in the establishmeof the franchises. However,
unlike National Can—where the guaranties helped éfith a Kentucky corporation—the
franchisee corporations in thease were not Kentucky corpdions. The Defendants did not
have any property or financial interests in a Kentucky corporation. Because KFCC'’s claim does
not arise from any enumeratprbvisions in the long-arm sta@ytthis court lacks personal
jurisdiction. Therefore, we neett determine whether exereigi personal jurisdiction would
offend federal due process standards.
ll. Transferring Venue Under 28 U.S.C. § 1412

Although this court lacks personal jurisdastiover the individual Defendants for the
reasons stated above, the Defendarigtest that we transfer thase to the U.S. District Court
for the District of Minnesota under 28 U.S&1412 or § 1404 (DN 19). Here, without personal
jurisdiction, we can either dissg KFCC's claims or transfer tisase to a more suitable court.
Deep v. XAC, LLCCIV. A. No.07-8-C, 2007 WL 1308356 (M&y 2007) (holding that transfer,
rather than dismissal, is appropriate when amatbert is the more convenient place for the trial
under § 1404)qjting Sinochem Int’l Co. v. Maigsia Int'| Shipping Corp.549 U.S. 422, 430
(2007)).

In Sinochenthe Supreme Court held that a didtcourt may immediately address

motions to transfer venue before establishing tdreit has jurisdiction over a claim. 549 U.S. at
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425. “In particular, a court need not resolve Wweett has authority tadjudicate the cause
(subject matter jurisdiction) or personal jurigaho over the defendantitf determines that, in
any event, a foreign tribunal is plainly the meratable arbiter of the merits of the cadd.”
(regarding transfer when anotheourt is the more appropriaé®@d convenient forum under §
1404) (parentheses in original).

Here, in light of the Defendants’ pendingnkeuptcy proceedings and previous litigation,
which involved similar claims between the sameips, in the DistricCourt of Minnesota, we
will grant the Defendants’ motion to transfeeeSRFF Family P’ship, LP v. Wasserm&io.
1:07 CV 1617, 2010 WL 420014, *5 (N.D. Ohio Jan. 29, 2@a0)ing that 8 1404 is similar to
8 1412, as both turn on the “interest of justiaatl the “conveniencaf the parties”).

It is undisputed that each of the sixlividual Defendants filed Chapter 11 voluntary
petitions for bankruptcy with the Bankruptcy @ofor the District of Minnesota on April 30,
2011. These petitions were all combined atingle proceeding fahe purpose of joint
administration on May 5, 2011. Also, KFCC hastiggpated in the Minnesota bankruptcy
proceedings, includingnter alia, filing a response and memorandum in opposition to the
franchisee debtors’ motion to reject thari®gatement Agreements with the Minnesota
Bankruptcy Court!

Under 28 U.S.C. § 1412, “[a] strict court may transfer@se or proceeding under title
11 to a district court for anothdrstrict, in the interest of juisie or for the convenience of the
parties.” A decision to grant or deny a motion to transfer venue under § 1412 is committed to the
discretion of the district courRhillip Carey Mfg. Co. v. Taylg286 F.2d 782, 784 (6th Cir.

1961). Although § 1404 is similar, as it allows s#ar for “the conveniese of the parties and

1 KFCC also filed a response and memorandum arguinghé&einstatement Agreenterare enforceable against
the franchisee debtors and attached proof in its regptonthe Minnesota Banksicy Court (DN 19-1).
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witnesses, in the inteseof justice,” there are notable difémces. First, in § 1412, the “interest
of justice: and “convenience of the parties” standards are disjuractt/eeparate, and transfer is
appropriate even if only one is mef-F Family P’ship 2010 WL 420014 at *4. Also, an
important difference relevant to the “interest aitjce” analysis in 8 1412 ihat the interests of
the bankruptcy estate, as opposed tmther litigants’ interest, are paramouliek.

The Defendants’ contend that the Dist@urt of Minnesota wuld serve as a more
convenient and reasonable looatfor resolution of KFCC's clais in light of the ongoing
Minnesota bankruptcy proceedindg@CC’s ongoing participation ithose proceedings, and the
resulting familiarity and convenience of the Dt Court of Minnesotavith the parties,
witnesses, facts, issues, documentation, aodf pelevant to the KEC’s claims (DN 19-1).
Defendants also argue that transferring the case to the District Court of Minnesota serves both
the interest of justice @nconvenience of the parti&s.

There is a split of authority between the @itcCourts of Appeal regarding whether 8§
1412’s provisions for transfer of cases “under title 11" applies to cases that are “related to”
bankruptcy proceedings—as the term is uis&8 U.S.C. 1334(b)—or whether such cases
should be analyzed under § 1404(a)’s generasteamprovision. While th&ixth Circuit has not
yet adopted a position on the issue, lower cowittsin the circuit have held that § 1412 governs
the transfer of cases that drelated to” bankruptcy proceedinitello v. Hare, Wynn, Newell &
Newton, LLR No. 3:10-CV-243, 2010 WL 2253535, *3 (Bl. Tenn. May 30, 2010) (“the plain
language of § 1412, read in the context @489 and the legislative history of the venue

provisions of the bankruptcy code, compel[s] the conclusiorctirajress [sic] intended § 1412

12\We do not agree with the Defendants’ contention that transfer is appropriat@8ndl&.C. § 1404. The
Defendants do not show that “ KFCC's claims arise utitlerl1 and could have been brought in the District of
Minnesota initially.” (DN 19). Thus, we will not address transfer under § 1404.
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to apply to proceedings ‘related to’ a bankoypproceeding pursuant to 28 U.S.C. § 1334(b).”);
RFF Family P’ship, 2010 WL 420014 at *5.

The Defendants’ contend that transfer url@412 is appropriate because KFCC'’s case
is “related to” the Minnesota bankruptcy prodegs presently pending the Bankruptcy Court
for the District of Minnesota. They argue that KFCC'’s claims are inextricably interwoven with
the parties, facts, and issues involved in thseeedings and could have a significant impact
on the administration of the franchisee debtestates and reorganization plans (DN 19).

A. Transferring Venue When Claims are “Related To” a Bankruptcy Proceeding

28 U.S.C. § 1412 provides for transfer of casegroceedings “under title 11.” As we
noted above, lower courts in the Sixth Circuit hbhe#d that a case falsgithin the purview of §
1412 if it is “related to” a bakruptcy proceeding as that term is used in § 133R&(Bl. Family
P’ship, 2010 WL 420014 at *5. The8h Circuit explained irRobinsonthat courts determine
whether a case is “related tbankruptcy proceedings by askinglether the outcome of the
proceeding could conceivably have any eftecthe estate being admstered in bankruptcy
Robinson v. Mich. Consol. Gas. Co., |18 F.2d 579, 583 (6th Cir. 1990) (emphasis in
original). “[T]he proceeding need not necessdriyagainst the debtor or the debtor’s property.
An action is related to bankruptcy if the outcooaeild alter the debtt rights, liabilities,
options, or freedom of action (either positivelynegatively) and which in any way impacts
upon the handling and administratiof the bankrupt estatdd. at 583. Further, bankruptcy law
is purposefully designed to promote efficient and equitable compromise among all relevant
parties in a single proceeding, including,carg the creditors vis-a-vis one anotH&pecker

Motor Sales Co. v. Eise893 F.3d 659, 664 (6th Cir. 2004) (f&al distribution among creditors
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is a central policy of the Bankrugyt Code. According to that policcreditors of equal priority
should receivero ratashares of the detut's property.”).

Where the adjudication of a case may subsattpueesult in indemnification claims by
the defendant against a debtor’s estate, theisdselated to” thatlebtor’s bankruptcy
proceedings and qualifies foansfer under § 1412, given the obvious effects that such
indemnification claims would havwgoon the related bankruptcy estatése In re Dow Corning
86 F.3d 482, 494 (6th Cir. 19968ee RFF Family P’shi®2010 WL 420014 at *6. The Sixth
Circuit reached the same conclusion in the more general context of analyzing whether claims are
“related to” bankruptcy preedings under § 1334(b). Dow Corning the Sixth Circuit held
that claims pending against nondebtgive rise to contingentaims against the debtor which
unquestionably could ripen infxxed claims. 86 F.3d 482 (6th Cir. 2004). The likelihood of the
debtor being held liable to the nondebtors fartdbution and indemnification claims suffices to
establish a conceivable impawt the estate in bankruptdg.

The individual Defendants cittonsumer Program Adm’rs, Inc. v. Tejpahb. 07-

51015, 2008 WL 5411458 (E.D. Mich. Dec. 4, 2008) tniify that indemnity claims could be
brought against them as the guarantors of a €hdg franchisee debtor. Those claims will not
simply be a substitution for KFCC'’s claimagainst the franchisee debtor (DN 19)Clonsumer
Program the bankruptcy “spawned multiple lawsyitgnd the court noted that “potential
lawsuits and litigation in multiple forums will hawas impact on the administration of the estate .
.. [gliven the limited resources of the Truséeel possibly the guarangit will benefit the
administration of the estate to retain jurisdictomer all claims and potentielaims . . . so that

the litigation proceeds in a coondited and cost-effective manndd’ at *4 (finding that
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“related to’ jurisdiction also exists when thegation may affect the administration of the
chapter 7 estate.”).

Here, the Defendants identify that they guagadtthe franchisee debtors’ obligations to
multiple creditors, to which the franchisee debtors owe tens of millions of dollars (DN 47-1,
Decl. by Wagstaff). Because they have limited agdsetise to satisfy any obligations arising out
of those guarantees, the Defendants arguethatecovery by thosgeditors against the
guarantors would be made subjtct deficiency. The resolutiarf those claims would affect
the bankruptcy estate by reducihg creditors’ claims against it. Thus, they argue that the
resolution of the guaranty claims should badiad in the Minnesota bankruptcy proceeding,
which is already pending (DN 19).

Importantly, neither the possibility of tiedemnification claims being brought, nor the
debtors’ liability for any such claims must betear and definite—the possibility of such claims
renders a case “related to” tthebtor’s bankruptcy proceedingFF Family P’ship 2010 WL
420014 at *6 ¢iting Dow Corning 86 F.3d at 494.) The Sixth Circuit has also held that the
“relate to” analysis under § 1336(lgjoes not require a finding of defte liability of [an] estate
as a condition precedent to holding an@ctielated to a bankruptcy proceeding.’Therefore,
it seems in accord with the Sixth Circuit tiat transfer under § 1412, indemnity claims also
need not ripen against the debtor in ordesexve as a potential basis for “related to”
jurisdiction®®

Here, the resolution of KFCC'’s claimsawhich KFCC seeks a declaratory judgment

that the individual Defendants, as guarantors liable to KFCC for their debts related to their

13 KFCC arguments in opposition to the motion to tranfsféDN 42). Contrary to KFCC's contentions, the
Defendants need not have filed proofs of claims for this case to be “related to” the pendmigtos. See Dow
Corning 86 F.3d at 489 (“In addressing the extent of a district court’s bankruptcy jurisdiction civale

proceedings ‘related to’ cases under title 11, we sidintthve premise that the ‘emphatic terms in which the
jurisdictional grant is described in the legislative history, and the extraordinarily broad wording of the grant itself,
leave us with no doubt that Congress intended to grané tdiskrict courts broad jurisdiction in bankruptcy cases.”).
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KFC restaurant operations, promissory notes,aher contracts, and in which KFCC alleges
that the Defendants breached their personalgpias—could conceivabéffect the estates and
reorganization plans of the Defendants in thegmacéty as franchisee debtors in the Minnesota
bankruptcy proceeding. KFCC'’s claims are basattrely on the Defendants’ guaranties, by
which KFCC claims the franchisee debtorslaele to them. Thus, should KFCC succeed in
pursuing their claims against the individual Defants, the Defendants would, in turn, have a
right to pursue indemnification ctas from the franchisee debtdfs.

Here, as ilDow Corning the Defendants’ potential indemnification claims against the
franchisee debtors could ultimately affect the sizthe debtors’ estates; the length of time the
debtors’ bankruptcy proceedings will take; anddbbtors’ ability to redwe their liabilities and
complete their reorganization plai@ee Dow Corning36 F.3d at 494° In sum, the possibility
of multiple indemnification claims by the Defendants against the franchisee debtors—if the
Defendants are found liable to KFCC—along with efffect that such indemnification claims
could have on the Minnesota Bankruptcy proceeding and the franchisee debtors’ estates and
reorganization plans, indicate that this actitates to” the proceaags of the Bankruptcy
Court of the District of Minnsota. Therefore, we will appg 1412’s transfer provisions.

B. Transferring Venue Serves the Interest of Justice Under 28 U.S.C. § 1412

Where a case involves title 11, as this cass,doe the purposes of transfer under § 1412

the court may transferéhcase upon a showing thag tinansfer will serve thinterest of justice,

4 While some of the personal guaranties at issue hereptogequire the Defendants to waive their rights to
subrogation against the corporate franchisee debtors, sumiver does not affect the individual Defendants’ right
to indemnification against the franchisee debtors because rights to subrogation and indemrafiegeparate and
distinct claims (DN 19-15 § 4(c)}ee Allstate Ins. Co. v. Smeltz8ase No. 25136, 2011 WL 2175776, *3 (Ohio

Ct. App. June, 1, 2011) (explaining that indemnifimatand subrogation are “distinctly different concepts.”).

5 Dow Corningnoted that a single possible claim for indemnification would likely not present the same type of
threat to a debtor’s estate as multiple indemnificatioomdasuch that a single claimghtk limit finding “related to”
jurisdiction. 86 F.3d at 494However, that limitation is inapplicable here because the Minnesota Bankruptcy
proceeding involves several franchisee debtors and this case involves six individual Defendants. Thus, multiple
indemnification claims could arise between the parties upon a finding of liability in thisSessigl.
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or, that the transfer will faldate the convenience of thparties. 28 U.S.C. § 1412. We find
Mello v. Hare, Wynn, Newell & Newton, LL#&h Ohio District Court Case, instructive here as it
explains that district courtsithin the Sixth Circuit examine seven factors in determining
whether a discretionary transfer of venue under § i8lit?the interest gustice: (1) the “strong
presumption” in favor of transfer to the dist court where the bankruptcy proceedings are
pending; (2) the economics of estate administra(@njudicial efficierty; (4) the ability to
receive a fair trial; (5) the state’s interest iwvihg local controversies d&led within its borders;
(6) the enforceability of any judgent rendered; and (7) the plaffi§ original choice of forum.
No. 3:10-CV-243, 2010 WL 2253535, *4 (M.D. Tenn. May 30, 2010)

In this case, application ofelfactors indicates that trapsto the District Court of
Minnesota serves the interest of justice. The three factors militate toward transfer; factors
four, five, and six appear neutral as they neidiveaty the court one way or the other; and factor
seven, the plaintiff's original choice of forum,rist as weighty as applied here when we take
into consideration the Defendants’noiing Minnesota bankruptcy proceeding.

Here, the first factor is a “strong presumptionfawor of transfer taéhe District Court of
Minnesota because the bankruptcy proceeipgnding in the Bankruptcy Court for the
District of Minnesota. The sead factor addressesetleconomics of estatgministration in
determining whether transfer will serve the inteodgtistice or “the extent to which the outcome
of the case could effect [sic] the administrationhaf debtors’ estate if it is not transferredFF
Family P’ship 2010 WL 420014 at *8. As we discussed prasly, a finding of liability against
the Defendants on KFCC'’s claims could resulhiimtmerous indemnification claims by the
Defendants against the franchisee debtorgwtould have a significant impact on the

administration of the franchisee debtors’ estagspecially given #t the total amount of
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liability which KFCC seeks to asses against Brefendants is unknown. Thus, the economics of
estate administration also lean towards transferring this case.

The third factor, judicial ef@iency, weighs in favor of transfer because the Minnesota
court already has before it a largumber of the parties and wasses relevant to this suit by
virtue of the Defendants’ roles as the franchideletors’ shareholdersffwers, and members of
the boards of directors. Also, it is undisputed thatDistrict Court of Minnesota is familiar with
the parties, facts, issues, documentation aodfpelated to KFCC'’s claims. KFCC admits that
the Minnesota court is familiar with the complicatadts by virtue of itseliance on the District
Court of Minnesota’s findings iWagstafin summarizing the factual background in this case.
2012 U.S. Dist. LEXIS 372 (D. Minn. Jan. 3, 2012kdems that requiring the parties to appear
before a second venue to present the same fattesses, documentation, and proof to another
tribunal would be unnessarily duplicative.

The fourth, fifth, and sixth factorsthe ability to receive a fairial, the state’s interest in
having local controversies decided within itgdmrs, and the enforceability of any judgment
rendered—do not weigh strongly aggitransfer of the case tetbistrict Court of Minnesota.
KFCC'’s claims are governed by Kentucky law, whiekighs in favor of retaining venue in this
court. However, the Defendants guarantieseweegotiated and executed by the Defendants’
outside of Kentucky, none of tligefendants’ or franchisee debtanr® registered or licensed to
do business in Kentucky, and none of the KFCagrsints at issue are located in Kentucky. Here,
the interwoven nature of the Minnesota Bankruptcy proceedings and KFCC'’s claims weighs in
favor of transfer. The fifth factand sixth factors—the right tofair trial and the enforceability

of the judgment—do not disfavoimsfer. In light of the strongresumption favoring transfer to
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Minnesota where the bankruptcypending, the fourth, fifth, ansixth factors do not disfavor
transfer under § 1412,

The seventh factor—the plaiffis original choice of forum—weighs in favor of retaining
venue in this court. However, the plaintiff's cbeiis “but one factor ithe analysis and is not
alone dispositive.Am. Signature Inc. v. Moodyinvestors Servs., IndCase No. 2:09-cv-878,
2010 WL 2667367, *2 (S.D. Ohio July 2, 2010) (discussing the plaintiff’'s choice of forum as
applied in analogous transfer requests ugdkt04(a)). Also, where none of the conduct
complained of occurred in the plaintiff's chosen forum, that forum is given little wedght.
Here, each of the personal guaranties meggtiated and executed outside of Kentucky.
Therefore, we apply less vggit to this factor than waaight under other circumstances.

In light of all of the factors, we will grathe Defendants’ motion to transfer venue to the
District Court of Minnesota under 28 U.S.C. § 1412.

A separate order will be entergdaccordance with this opinion.

June 19, 2013

Charles R. Simpson III, Senior Judge
United States District Court
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