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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

WILLIAM JEFFREY HOWARD and
JENNIFER HOWARD HILL, on behalf of the

ESTATE OF WILLIAM G. HOWARD PLAINTIFFS
V. NO.3:12-CV-00750-CRS-DW
MERCER TRANSPORTATION COMPANYINC., et al. DEFENDANTS

MEMORANDUM OPINION

This matter is before the court on crosstions for judgment on the pleadings (DNs 8,
14). Each party responded in opposition todtmer's motion (DNs 13, 18). Each party also
filed a reply in support of their motion (DNs 17, 2Fully briefed, this matter is now ripe for
adjudication.

For the reasons set forth below, the court will deny the Estate’s motion for judgment on
the pleadings and grant the Companytssrmotion for judgment on the pleadings.

BACKGROUND

The following facts are undisputed. Pl#fstWilliam Jeffrey Howard and Jennifer
Howard Hill represent the Estate of Williagh Howard (“Estate”) in a suit against the
defendants, Mercer Transportation Compar@ofhpany”). The Company is an Indiana
Corporation with three shareholders. fime 11, 1996, the Shareholders and the Company
entered into an Amended and Supplemental Stock Purchase and Sale Agreement (“1996
Agreement”) (DN 1-2). The 1996 Agreement was subsequently amended by the First

Amendment to Amend and SupplementalcRtPurchase and Sale Agreement (“2004
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Amendment”) (DN 1-3). Collectively, the 1996 Aggment and the 2004 Amendment constitute
the buy-sell agreementRBuy-Sell Agreement”).

The Estate represents the interests of William G. Howard (“Howard”), a shareholder of
the Company. At the time of Howard’s deattMarch 2008, he, James L. Stone, and Herbert A.
Ligon, Jr. each owned one-third of the Comyga issued and outstanding shares. Upon
Howard’s death, his shares became an asses$ elshate. Pursuant to Section 2.1(a) of the Buy-
Sell Agreement,the Estate submitted a written offer to sell Howard’s shares to the Company
(DN 1-4). The Company responded in a letiated September 26, 2008, in which it agreed to
purchase all of the Estate’s sésipursuant to the terms of tAay-Sell Agreement (DN 1-5).

On November 9, 2012, the Estate filed a complaiith this court, asserting breach of
the Buy-Sell Agreement and a declaration of rights that it is entitled to (a) receive a one-third
share of the Company’s earnings for 2008 thho2@13, and (b) remain a shareholder of the
Company until January 1, 2014 (DN 1, at p. 8—IMe Company asserted an alternative
interpretation of the Buy-Sell Agreement, pursuant to which the Estate would (a) receive a one-
third share of the Company’s earnings for 268@dugh 2012, and (b) remain a shareholder of
the Company until January 1, 2013 (DN 13). Bottiipa believe the language of the Buy-Sell
Agreement is unambiguous and request thatdlet enter judgment itheir favor.

STANDARD

In deciding a Rule 12(c) motion for judgment on the pleadings, a district court must take

all of the “well-pleaded materiallegations of theleadings of the opposing party” as trRawe

v. Liberty Mut. Fire Ins. C 462 F.3d 521, 526 (6th Cir. 2006), and may also take into account

! Section 2.1(a) of the Buy-Sell Agreement provides: “The Estate of the deceased Shareholder shall have the righ
to offer all of the deceased Shareholder’s stock to theoZatipn and the Corporation shall purchase [such shares]”
(DN 1-3, at p. 2).

%2 The Estate filed an amended complaint on Decemt2812, but the amendment did not affect the substance of

its claim (DN 5).
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“matters of public record, ordernigems appearing in the recordtbe case, and exhibits attached
to the [pleadings].”"Barany-Snyder v. Weings39 F.3d 327, 332 (6th Cir. 2008) (quotisgnini
v. Oberlin Coll, 259 F.3d 493, 502 (6th Cir. 2001)). Howee the court “need not accept the
[non-moving party's] legal conclusions or tanmanted factual inferences as tru€&bdmmercial
Money Ctr., Inc. v. lllinois Union Ins. Cab08 F.3d 327, 336 (6th Cir. 2007). The motion
should be granted only where the moving parsyefititied to judgment as a matter of law.”
Rawe 462 F.3d at 526 (quotirgaskvan v. City of @veland Civil Serv. Comm’'846 F.2d
1233, 1235 (6th Cir. 1991)).
DISCUSSION
|. Estate’s Entitlement to Earnings

The parties dispute the period for whick thstate is contractually entitled to a
proportional share of the Company’s earningsteryears following Howard’'s death. Section
5.4 of the Buy-Sell Agreement outlines the pchae for distributing th€ompany’s earnings to
the estate of a deceased shareholder.

In the event of the electidoy either party hereto to pehrase or redeem said stock

as a result of the death of any shareholidhen all earnings dhe Corporation as

reflected by the K-1 issued by the Comtown during the year of the death and

the five years thereafter shall be paidite estate of the deceased shareholder or

beneficiary in the event of the traesbf the stock provided, however, the

Corporation shall have a period of twelid2) months following the end of any

year to pay the dividend for the preceding year.
(DN 1-2, at p. 10) The Estateserts that this provision unargbbusly entitles it to a portion of
the Company’s earnings for 2008 through 20TBe Company also deems the provision
unambiguous, but argues that the Estate is entitled to earnings for 2007 through 2012.

The construction and interpretation af@ntract, includingjuestions regarding

ambiguity, are questions ofafor the court to decidelsland Creek Coal Co. v. Well$13



S.W.3d 100, 103 (Ky. 2003) (citingrst Commonwealth Bank of Prestonburg v. \\V&St

S.W.3d 829, 835 (Ky. App. 2000)). Under Kentucky la contract “must be construed as a
whole, giving effect to all par@nd every word in it if possible.City of Louisa v. Newland05
S.W.2d 916, 919 (Ky. 1986). The clear and unambiguous provisions of the agreement control,
and may not be rewritten by either paree, i.e.Consolidated Jewelsy Inc. v. Standard

Financial Corp, 325 F.2d 31 (6th Cir. 1963ptate Farm Mut. Auto. Ins. Co. v. HobB§8

S.W.2d 420 (Ky. 1954).

[W]here the instrument is so clear and fof@mbiguity as to beelf-interpretive,

it needs no construction and will be perf@d or enforced in accordance with its

express terms. An ambiguous contract isthaeis susceptible to more than one

reasonable interpretation . . . . In revieg/icontractual agreements, a court is not
permitted to create an ambiguity where none exists, and an otherwise
unambiguous contract does not become ambiguous merely because one of the
parties asserts, post-hoc, that the confealed to state what the parties truly

intended.

Fidelity Constr. Co., Inc. v. T.A. Blair, IndNos. 2003-CA-000935-MR, 2003-CA-001035-MR,
2004 WL 1699770, at *5-6 (Ky. Ct. App. July 3M04) (internal citations omitted).

Section 5.4 is not ambiguous, and the cuailitenforce it in accordnce with its plain
meaning. The following language Section 5.4 is sigficant: “all eanings of the Corporation
as reflected by the K-ssuedby the Corporatioduring the year of the death and the five years
thereafter shall be paid to the estate . .mifbasis added). We reby two considerations in
evaluating this provision. First, a K-1 issuedhigiven year reflects ¢hprior year's earnings.
For example, a K-1 issued by the Compan2008—the year of Howard’s death—reflects the

Company’s 2007 earnings. Secondct®n 5.4 states that the Estet@ntitled to all of the

Company’s earnings as reéited by the K-1 issuetliring the year of the shareholder’s death.

3 SeelRS Form 1120-S, U.S. Income Tax Return for an S Corporatiailable at
http://apps.irs.gov/app/picklist/list/formsPublications.html;jsessionid=v92qGIo08DVEMWErJYQy3g__ ?value=112
Osé&criteria=formNumber&submitSearch=Find.
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The use of the worduring indicates that the Estate is entitled to the earnings reflected in the K-1
issuedn 2008 (the year of Howard’s death). Be@a¥-1 reflects the income earned in a prior
year, the K-1s issued by the Company in ther yé Howard’s death (2008) and for the five
years following the year of his death (2009 tlglo2013) reflect the Company’s earnings for the
years 2007 through 2012. Additionally, the Buy-Selteament attaches payment to the year in
which a K-1 isissued rather than the year in which dividends eaened Thus, the Estate is
entitled to payment of the Company’s earsiigr the years 2007 through 2012, as reflected by
the K-1s issued in 2008 through 2013. If thetiparhad intended another result, such as that
proposed by the Estate, they would hawendicated in the Buy-Sell AgreeménBecause it is
not ambiguous, this court must enforce the Ba@j- Agreement in accordance with the language
of Section 5.4 as it was actually writteBee L.K. Comstock & Co., Inc. v. Becon Constr, Co.
932 F. Supp. 948, 964 (E.D. Ky. 1994).

This interpretation of Section 5.4 is consigteith the revisiongnd additions contained
in the 2004 Amendment. Paragraph 7 of2Z884 Amendment supplements Section 5.4 of the
1996 Agreement by adding the following language:

The provisions of this paragraph provigifor the payment of dividends for the

five (5) years following the year of déashall apply only in the event of the

election to sell by the Estate of a Shanieler party hereto do purchase by the

Corporation or the Shareholdeas the result of thesdth of a Shareholder party

hereto.
(DN 1-3, at p. 6). According to the termstbis provision, the Estate should recgpamenbf

dividends for the five years following Howard’s death. Though it makes no reference to a K-1,

this provision correspondgith the Company’s policy of disbiuting earnings to its shareholders

* |f, for example, the worduringwas replaced with the wofdr, the Estate would be entitled to the Company’s
earnings for the years 2008 through 201r8that context, the K-1 issuéak the year of Howard's death would be
the K-1 submitted to the IRS in 200@nly in that situation would thiestate receive the Company’s earnifags
the years 2008 through 2013, as reflected by the K-1s issued in 2009 through 2014.
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as dividends that are paid the following ydaN(13, at p. 13). This policy is also stated in
Section 5.4 of the 1996 Amendment: “the corporasioall have a period a@fvelve (12) months
following the end of any year fmaythe dividend for the precadj year” (emphasis added) (DN
1-2, at p. 10). Thus, the 2004 Amendment’s refegdn the “payment” of dividends within five
years after a shareholder’s death is consistent with the 1996 Agreement’s reference to the
Company’s policy of “paying” didends within twelve months ttie end of the preceding year.

Paragraph 6 of the 2004 Amendment, Wwhamends Section 4.1 of the 1996 Agreement
by adding Subsection 4.1(iii), &so consistent with the imf@etation of Section 5.4 stated
above. Subsection 4.1(iii) states as follows:

It is understood and agreed that iniidd to the payment of the purchase price

as set forth herein, the selling Sharehofdestate shall be entitled to his portion

of the undistributed earnings for the period or year preceding the date of death and

excluded from Book Value plus the earnirigsthe period as set forth in Section

5.4 hereof.
(DN 1-3, at p. 5-6). When re&d context with Section 5.4he application of Subsection
4.1(iii) can lead to contradictory resul3N 17, at p. 19; DN 13, at p. 14-15). However,
when viewed in the context of the Buy-S&ffreement as a whole, the subsection is a
mere restatement of other provisions of Mggeement. In effect, Subsection 4.3(iii)
makes it clear that the Estate is entitleth® earnings due topursuant to Section 5.4,
in addition to the purchase price oétbhares as outlined in Article 4.

Il. Estate’s Right to Remain a Shareholder

Article 5 of the Buy-Sell Agreement sets forth the date on which the Estate must sell its

shares to the Company (the “Closing”). $atb.2 provides as follows: “In the event of a

® Subsections 4.1(i) and (i) provide for the valuation of the Company’s sharegprimmk value (DN 1-2, at p. 8—
9; DN 1-3, at p. 6). Pursuant to these subsections, the Company’s earnings from théhgesttareholder’s death
are excluded from book value. Earnings from the year prior to the shareholder’s death dexidxkmia book
value if a shareholder dies in the first half of the yearghmings from the year death are excluded from book
value if a shareholder dies in the second half of the year.
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redemption as a result of the death of any Shadehahe Closing shall ka place on the first
calendar day after the end of the fifth fisgaar following the date of the death of the
Shareholder” (DN 1-2, at p. 9)The Estate claims that Sem 5.2 permits it to remain a
shareholder until January 1, 2014, on which dat&thsing will occur. The Company disputes
the Estate’s interpretation 8ection 5.2, asserting that Gésing should have occurred on
January 1, 2013.

The court finds that the language of t88t 5.2 is not ambiguous, and we will enforce it
in accordance with its plain meaning. Howdred in March 2008. As such, December 31,
2008 marked the end of the first fiscal y&dlowing his date of death and December 31, 2012
marked the end of the fifth fiscal year following his date of deaflansequently, the Closing
date is January 1, 2013.

In light of these considerations, we vglant the Defendants’ cross-motion for judgment

on the pleadings. A separate order will be entered in accordance with this opinion.

Charles R. Simpson III, Senior Judge
United States District Court

September 24, 2013

® In total, the five fiscal years following Howard’s March 2008 date of death ended in 2008, 2009, 2018n2011
2012,

" The Closing will take place on the same day that the Company’s obligation to pay dividends to the Estate is
terminated This interpretation of Section 5.2 is favored becatdiectly corresponds with the period for which
the Estate is entitled to the Company’s earnirgse L.K. Comstock & Co., Inc. v. Becon Constr, €32 F. Supp.
948, 964 (E.D. Ky. 1994) (in giving meaning to separate provisions of one contract, tHentmirseek
interpretations which promote harmony” between the different provisions).

-7-



