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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

BARRY L. WILDING PLAINTIFF

V. NO.3:12-CV-00774-CRS

LADONNA H. THOMPSON, COMMISSIONER,
KENTUCKY DEPARTMENT OF CORRECTIONS DEFENDANT

MEMORANDUM OPINION AND ORDER

This matter is before the court on thetion of Defendant LaDonna H. Thompson,
Commissioner of the Kentucky Department of@otions (“Thompson”), to dismiss Plaintiff
Barry L. Wilding’s (“Wilding”) complaint pursuartb Federal Rule of Civil Procedure 12(b) for
failure to state a claim upon which relief cangbanted, lack of subject matter jurisdiction, and
insufficient process. (DN 12). Wilding has fil@a response to Thompson’s motion. (DN 13). The
matter is now ripe for adjudication. For thasens set forth below, the court will grant
Thompson’s motion to dismiss (DN 12).

Wilding filed apro secomplaint with this court oNovember 20, 2012, claiming that he
was subjected to employment discrimination bagmsh his age in violatioaf Title VII of the
Civil Rights Act of 1964 (“Title VII”) and théAge Discrimination in Employment Act, 29
U.S.C. 8 62%t seq (“ADEA"). Specifically, Wilding allegs that Thompson refused to hire him
for a managerial position at a correctionatitnge and instead hired younger candidates who did

not have as much educational and work expeeers Wilding. Wilding contends that the court
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has jurisdiction over his claim pursuan#® U.S.C. § 2000e-5, 28 U.S.C. 88 1331, 1343, 42
U.S.C. 88 198%t seg.and 29 U.S.C. 88 626(c)(1), (e).

Wilding alleges that in June 2011, he applied for two management positions which were
advertised by the Department of Correns as “Competitive—Open to All Candidates.”

Wilding, who was allegedly over the age of yonthen he applied for the positions, maintains
that he satisfied the posted requirements for &tlut and experience, bwas turned away from

his first interview without exjanation. At his secondterview, Wilding alleges that he was

asked about his ability to “tekdown” a prison inmate, evemough the posted job description

did not list physical agility ofitness as a requirement. Wilding further alleges that the
Department of Corrections adtian unapproved requirement thdilding have prior security
experience within correctional institutions. At théd interview, Wilding maintains that he was
again asked if he could physligasubdue an inmate, and the warden warned him of the dangers
associated with the position. According to Wilding, two younger candidates were selected for the
positions, even though Wilding’s educational andmpriork experiences “far exceeded” those of
the younger candidates.

Seeking monetary and equitable reli#fjding requests that the Department of
Corrections be required to employ him withl back pay and “equivalent monetary
compensation” for the benefits he lost whemnwaes not hired. Wilding also requests “protection
from future recriminations by defendant.”

Before bringing his claim in this court, Wilding filed charges against the Commonwealth
of Kentucky with the Equal Employmenp@ortunity Commission (“EEOC”) on January 5,

2012, alleging that he was subjected to age dmcation in violation of the ADEA. (DN 1-1, p.

1). After an investigation into the matter, BEOC dismissed Wilding’s claim because it did not



find that the Commonwealth engaged in agerdtgnation in violationof the ADEA. (DN 1-1,
p. 2). The complaint also alleges that Wildimgs granted an evidentiary hearing before the
Kentucky Personnel Board in January 2613.

Thompson previously moved for dismissaMdiiding’s complaint on the same grounds
as are stated in the present motion. (DN 4}s €hurt denied Thompson’s motion and granted
Wilding 30 days to properly serve Thomp<on.

As an initial matter, the court notes tlia¢ complaint seeks to state a claim against
Thompson in both her official and individual eajties. The complaint also seeks to bring a
claim against Thompson and the Kentucky Departrae@orrections for aalleged violation of
Title VII of the Civil Rights Act of 1964. Hwever, Title VII only prohibits employment
discrimination based on race, colagligion, sex, or national origikee42 U.S.C. § 2000e-2(a).
As the complaint contains allegations of aggcrimination only, any Tie VII claim against
Thompson and the Department must fail. Acaagly, the sole issue remaining is whether
Wilding has stated a claim for relief pursuant to the ADEA.

Thompson argues that the complaint failstate a claim against himdividually or in
her official capacity as the commissionetttod Kentucky Department of Corrections and,

accordingly, it should be dismissed in accomtawith Federal Rule of Civil Procedure

! Wilding contends that Thompson has wrongfully attempted to have this administrativedigmpéssed. He also
alleges that Thompson and the Kentucky Department of Corrections convinced the EEOC investigator that the
Department’s hiring procedures were not discriminatioris responsive brief (DN 13), Wilding further alleges
that the EEOC failed to follow proper procedures regarding his charge and did nde@aisclaimer that Wilding
could not successfully pursue an action against agbatrnment entity. These allegations fail to address the
specific issue before the court, nameifrether Wilding has stated a cldion age discrimination against Thompson
and the Kentucky Department of Corrections.

2 We also held that Thompson could amend his complaint as a matter of right pursuant to Federal Rule of Civil
Procedure 15(a)(1). (DN 7, p. 3). Wilding subsequently filed a memorandum withuttiénowhich he indicated

that he would not seek to amend the complaint. (DNA4 such, we will address only those claims asserted against
Thompson in the original complaint. (DN 1).
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12(b)(6)? A pleading must contain a “short and platatement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. §23) During the pleading @ge, the plaintiff must
provide factual allegations thate “enough to raise a right to eflabove the speculative level”
and “state a claim to reliefahis plausible on its faceBell Atlantic Corp. v. Twombjyp50 U.S.
544, 555, 570 (2007). In ruling on a Ra&(b)(6) motion to dismiss for failure to state a claim, a
court must “construe the complaint in the ligmbst favorable to platiff’ and “accept all well-
pled factual allegations as true[4lbrecht v. Treon617 F.3d 890, 893 (6th Cir. 2010) (internal
marks omitted) (citingAshcroft v. Igbal556 U.S. 662 (2009),eague of United Latin Am.
Citizens v. Bredeseb00 F.3d 523, 527 (6th Cir. 2007)). Y&he tenet that a court must accept
as true all of the alleggans contained in a complaint is indjcable to legatonclusions,” and
“[tihreadbare recitals of the elements of a cause of adigported by mere conclusory
statements, do not sufficeAshcroft 556 U.S. at 678 (citation omitted). “[T]o survive a motion
to dismiss, the complaint must contain eittigect or inferential allegations respecting all
material elements” of the offenda.re Travel Agent Comm’n Antitrust Litjp83 F.3d 896, 903
(6th Cir. 2009) (citation omitted).

Thompsortitesto Wathen v. General Electric Gd.15 F.3d 400 (6th Cir. 1997) to
support her motion to dismiss the claim brouagminst her individually under the ADEA.
Federal courts are instructed toeliblly construe the pleadings opeo selitigant. Boag v.
MacDougall 454 U.S. 364, 365 (1982). Yet even under a liberal construction, the court is unable
to find that Wilding is entitled teelief against Thompson individually.

In Wathenthe Sixth Circuit held that “an employee/supervisor, who does not otherwise

gualify as an ‘employer,’” cannot be held indivadly liable under Title M and similar statutory

% The court will not address Thompson’s alternateriee®f dismissal because Thompson’s primary argument
concerning liability under the ADEA wiants dismissal of this action.
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schemes,” including the ADEAVathen 115 F.3d at 404, 404 n.6. Title VII defines an
“employer” as “a person engaged in an indusffecting commerce whioas fifteen or more
employees for each working day in each of twemtynore calendar weeks in the current or
preceding calendar year, and any agent of aysérson . . . .” 42 U.S.C. § 2000e(b). The ADEA
similarly defines an “employer” as “a persengaged in an industry affecting commerce who
has twenty or more employees for each workingidaach of twenty or more calendar weeks in
the current or preceding calengaar’ and includes “(1) any agent of such a person, and (2) a
State or political subdivision of a State and any agem instrumentality of a State or a political
subdivision of a State, and any interstate agér2®/U.S.C. 8 630(b). Ntner Title VII nor the
ADEA define the term, “agent,” but it “has bewterpreted as ‘an individual who serves in a
supervisory position and exercssgignificant control over thalaintiff’s hiring, firing or
conditions of employment.'Wathen 115 F.3d at 405 (citinBierce v. Commonwealth Life Ins.
Co, 40 F.3d 796, 803 (6th Cir. 1994) (internal nsaoknitted)). The Sixth Circuit, however, has
broadly interpreted Title VII to mean that “Coegs did not intend individuals to face liability
under the definition of ‘employer’ it selected for Title VIId. at 406.

The Kentucky Department of @ections is a state agen8gott v. Townsen@012 WL
253960 (W.D. Ky. Jan. 27, 2012) (citingill v. Michigan Department of State Poljg1 U.S.
58, 71 (1989)), and an employer,defined by the ADEA, 29 U.S.C. 8§ 630(b). Thompson, as an
individual employed by the Kentlkg Department of Correctionsannot be individually liable
under the ADEA because the Sixth Circuit hderpreted the ADEA to preclude suits against
individuals.See Watherl15 F.3d at 406. Therefore, the claim against Thompson for her alleged

violation of the ADEA must falil.



The complaint also seeks to bring a claigainst Thompson in her official capacity as
Commissioner of the Kentucky Dapraent of Corrections. “A sudgainst an individual in his
official capacity is the equivalent afsuit against the goramental entity."Matthews v. Jongs
35 F.3d 1046, 1049 (6th Cir. 1994) (citidgll, 491 U.S. at 68). Accordingly, Thompson argues
that Wilding's claim against the Kentucky Degaent of Corrections must fail, as the
Department is immune from suit pursuant to the Eleventh Amendmegimed v. Florida
Board of Regen{$28 U.S. 62 (2000), the Supreme Court held that the Eleventh Amendment
bars suits brought by private individuals Sagkmoney damages against a state under the
ADEA. Because the Department of Gaotions is an “arnof the state,Graff v. Pollock 2008
WL 3079742, *2 (W.D. Ky. Aug. 5, 2008), it is #thed to immunity under the Eleventh
AmendmentSee Kovacevich v. Kent State Un24 F.3d 806, 816 (6th Cir. 2000).

Although he acknowledges tiseipreme Court’s ruling iKimel, Wilding makes several
arguments in response. (DN 13, p. 5-8). Wildimgtfargues that Section 14 of the Constitution
of the Commonwealth of Kentucky provideg ttoundation for the abrogation of a state’s
Eleventh Amendment immunity from suit undee thDEA. In addition, Wilding urges the court
to “revisit” the Supreme Court’s decisionKimel. The court is not persuaded by Wilding’s
arguments and declines to overrule Suprem&iGuecedent. Thus, Mling’s arguments are
without merit and his claims against the Kentucky Department of Corrections must fail.

Finally, Wilding appears to allege inshiesponsive brief (DN 13) that Thompson'’s
actions deprived him of due process undeiche X1V of the Constitution. Wilding did not
include this claim in his complaint, and t@nnot effect an amendment to the complaint by

including this claim for the first timin his responsive brief.



For the reasons set forth herein this datd the court beingtherwise sufficiently
advised] T ISHEREBY ORDERED AND ADJUDGED that Thompson’s motion to dismiss
(DN 12) isGRANTED. A separate order and judgment will ér@ered this date in accordance

with this memorandum opinion and order.

IT ISSO ORDERED.

January 16, 2014

Charles R. Simpson III, Senior Judge
United States District Court

cc: Plaintiff, pro se
Counsel of Reco



