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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

PAMELA M. EASTRIDGE, Executrix of the

the Estate of Joseph E. Morris, Jr. PLAINTIFF
V. CIVIL ACTION NO. 3:12CV-862-S
GOODRICH CORPORATION, et al. DEFENDANTS

MEMORANDUM OPINION

This matter is before the court for consideration of the following motions:

1. Motion of defendants American Chemistry Council, Georgia Gulf Corporation, Goodrich
Corporation, PolyOne Corporation, PPG Industries, Inc. and Shell Oil Corporation (collectively
herein “ACC”) to dismiss the Complaint (DN 50).

The following defendants have joined in the motion: Olin Corporation, Monsanto Company,
Chevron U.S.A,, Inc., Gulf Oil Limited Partnéip, Air Products and Chemicals, Inc., Momentive
Specialty Chemicals, Inc., Georgia-Pacific LIEThyl Corporation, ConocoPhillips Company, Sasol
North America, Inc., Goodyear Tire & Rubber Canp, Honeywell International, Inc., Occidental
Chemical Corporation, Society of the Plastics Industry, Inc., EPEC Polymers, Inc., Tenneco, Inc.,

Dow Chemical Company, and Union Carbide Corporation.

1 When referring to the motion of “ACC,” the court is reflegrio the motion filed by the six entities named in the motion
itself as well as the eighteen other entitigsowave joined in it. SPI and Airco are the only defendants to file separdd@sno
Many of their arguments mirror those made in the ACC motiorey Huditionally argue that the complaint fails to allege facts
sufficient to state a claim against them particularly. Defesd@abasote, Inc. and Meggett Safgygtems, Inc. have not aggred
in the case.
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2. Motions of defendants, Society of the Plastics Industry, Inc. (“SPI”), and Airco, Inc.
(“Airco”), to dismiss the complaint for failure to state a claim as to them (DNs 62; 81).

3. Motion of defendant SPI to dismiss fack of personal jurisdiction (DN 73).

4. Motion of the plaintiff, Pamela M. Eastrid{f&astridge”), as Executrix of the Estate of
Joseph E. Morris, Jr., for leave to file an Amended Complaint (DN 100).

Eastridge alleges that the decedent, JoseptokEis, Jr., was exposed to polyvinyl chloride
(“PVC”) and PVC-containing prodt€during his employment with Goodrich Corporation. Morris
worked at the B.F. Goodrich Plant in Louisville, Kentucky from approximately 1964 to 1980.

Vinyl chloride (*VC”) is a man-made compound processed into PVC. The Complaint
alleges that as a result of his exposure to VQyrigldeveloped cancer of the liver (angiosarcoma).
He was purportedly diagnosed with chemical expeselated angiosarcoma in June 2011 and died
in November 2011.

Morris’ Executrix, Eastridge, filed this action the Jefferson County, Kentucky, Circuit
Court on November 26, 2012 naming twenty-sevderdfants. The action was removed to this
court under our diversity jurisdiction, as nonetlod defendant entities is a citizen of Kentucky.
ACC has moved to dismiss the complaint on the ground that it fails to state a claim upon which
relief may be granted, in accordance with Fed.RECii2(b)(6). Eastridge obtained an extension
of time in which to respond to the motionssterad of responding, shigetl a motion for leave to
file an amended complaint. The defendafijected to the proposed amendment on the ground of
futility. We are thus asked to evaluate whetherproposed amendments cure what the defendants

claim are fatal deficiencies in the original pleading.



In response to the contention that ameedimwould be futile, Eastridge responds in
summary fashion, in two pages, that she believebahb stated viable claims against the defendants.

The defendants contend, and Eastridge agitestthe proposed ninety-two-page Amended
Complaint is virtually idetical to the complaint itdogan v. Goodrich CorpNo. 3:05CV-159-C,
litigated before Judge Jennifer Coffman in this disfrict.

Judge Coffman did much of the spade worladliressing the viability of nearly identical
claims now before this court. We have eved the Complaint, proposed Amended Complaint in
this case, and the opinions of Judge Coffmanerptior litigation, and find that a number of similar
rulings are warranted. The motions to dismisseartyg before this court also raise the spectre of
dismissal in light of the standfor scrutiny of pleadings undBell Atlantic Corp. v. Twombl$50
U.S. 544, 570 (2007) amilshcroft v. Igbal 556 U.S. 662 (2009). This aspect of the motions to
dismiss was not before Judge Coffmanfwemblyandigbal had not yet been decided.

When a motion to dismiss is filed under Ruleldgg), the Court must look to the Complaint
and determine whether it states a viable claimrébief. “To survivea motion to dismiss, a
complaint must contain sufficient factual matter, ateg@s true, to ‘state a claim to relief that is
plausible on its face.”Igbal, 556 U.S. at 67&uoting Twombly550 U.S. at 570. A plaintiff must
do more than offer an “unadorned, the-defendant-unlawfully-harmed-me accusdiibn.A
pleading which offers mere “labels and conclusiamrsformulaic recitations of a cause of action”
is insufficient under thégbal/Twomblystandard.See, Id.Further, the court “need not accept the
truth of legal conclusions or draammwarranted factual inferencesRepublic Bank & Trust Co. v.

Bear Stearns & Company, In@07 F.Supp.2d 702, 707 (W.D.Ky. 2018if'd, 683 F.3d 239 (6

2The defendants refer to the proposed Amended Complaintfasm complaint” used routinely in such actions.
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Cir. 2012)¢iting DirectTV v. Treesh487 F.3d 471, 476 {(6Cir. 2007) andGregory v. Shelby
County 220 F.3d 433, 446 {&Cir. 2000)). However, thigbal/Twomblystandard does not demand
detailed factual allegations, but rather, simply suffitfactual allegations to raise the right to relief
above the speculative levelwombly 550 U.S. at 555.

The original Complaint in this case was filed in the Kentucky state court. It is fairly early
in the litigation procss in this court, as much time has been spent attempting to parse the claims
through 12(b)(6) motions. The court finds thastadge should be permitted leave to amend the
Complaint to the extent that the claims are nead/ subject to dismissal as a matter of law. We
find that it would be futile to grant leave to ameedtain of the claims —&unts I, 11, 11, VII, VIII,
and IX in part — for the reasons stated herein.

Within the opening paragraphs of the proposed Amended Complaint, Eastridge sets out a
grouping of the defendants whiake will refer to in this opiion as the “Employers,” the
“Manufacturer/Suppliers,” and the “Conspirators.” The Amended Complaint states, in part:

a. Morris was employed by defendanti-Bsoodrich Company at its Louisville,
Kentucky, manufacturing plant. Inabout 1993, B.F. Goodrich Company spun off
its vinyl chloride business, to the @eCompany...The Geon Company has become
PolyOne Corporation. B.F. GoodricBompany has become B.F. Goodrich
Corporation...The Geon Company, Poly@ueporation, and Goodrich Corporation
are identified collectively as “B.F. Goodrich.” Plaintiff's claims against
B.F.Goodrich are for tort of outrage, intemal tort and fraud, as well as tortious
misconduct in the furtherance of a conspiratiyn the other defendants prior to and
after Morris’ employment.

b. The Manufacturer/Supplier defendants, produced the vinyl chloride to which
decedent was exposed during the course of his employment at defendant B.F.
Goodrich. These defendants engaged in a breach of duty to warn, product liability
violations and fraudulent concealment by taking active steps to conceal the health
hazards associated with vinyl chloridmnspired with B.F. Goodrich to commit
outrage, an employer intentional tort and fraud; and provided substantial assistance
to, so as to aid and abet, B.F. Goodrich in the commission of the employer
intentional tort and fraud; and



c. The remaining defendants, who conspired with B.F. Goodrich to commit the
employer intentional tort and employer fraud, entered into agreements with the
Manufacturer/Supplier defendants to consforgaudulently conceal the hazards of

vinyl chloride; and who took actions to substantially aid and abet the

Manufacturer/Supplier defendants.

Proposed Amend. Compl., 2(a)-fc).
l.

We find it best to first identify what portion of the Amended Complaint we conclude is
viable. Eastridge has pleadoducts liability cages of action sufficient to survive a motion to
dismiss at this time. We approve of and adopt the principles discussed by Judge Coffman with
respect to products liability claims under Kentucky law, and recite portions of DN 104 from the
Hogancase in full.

Count IV claims a breach of the duty to whgthe Manufacturer/Suppliers, Count V asserts
general claims for product liability, and Count Vaichs a breach of implied warranty in tort. All
three of these Counts are subsumed in the #ea@f strict liability and negligence, forms of
product liability claims recognized by Kentucky cour@stendorf v. Clark Equip. Cal22 S.W.3d
530, 535 (Ky.32003). With regard to the Manufacturer/Suppliers, Eastridge has stated valid
products liability claims in the form of both stricbility and negligence. Strict liability in tort
under Section 402A of the Restatem@w#cond) of Torts was recognizediealers Transport Co.,

Inc. v. Battery Distributing Co402 S.W.2d 441 (Ky. 1965). It pralgs for a cause of action for
physical harm to persons or property caused by a product defect against a manufacturer or

commercial seller of a product. Negligencamother ground for liability for personal injury or

property damage caused by the manuifi@etor seller of a produc€C.D. Herme,Inc. v. R.C. Tway

3Eastridge lists the Manufacturer/Supplier§ i, and the alleged Conspirators ih. YWe need not list them all here for
purposes of this opinion.
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Co, 294 S.W.2d 534 (Ky. 1956). A plaintiff inm@roducts liability casenay recover under the
theories of defective design, detige manufacture, or failure to warrClark v. Hauck Mfg. Co
910 S.W.2d 247 (Ky. 1995).

Privity of contract is not necessary foaichs under the strict liability and negligence
theories.Allen v. Coca-Cola Bottling C@l03 S.W.2d 20 (Ky. 1966). The statute of limitations for
both strict liability and negligence claims is governed by KRS 413.140(1)(a) in conjunction with the
Kentucky discovery rule adopted Louisville Trust Co. v. Johns-Manville Products, |rfs80
S.w.2d 497 (Ky. 1979) which provides that a caakaction does not aaee until “a plaintiff
discovers or in the exercise of reasonable ditigesinould have discovered oily that he has been
injured but also that his injury may have been caused by the defendant’s comdifct.”

To state a strict liability claim, a plaintiff mtiallege that the pdact was in a defective
condition and unreasonably dangerous such thatr@inarily prudent company engaged in the
manufacture of that product, being fully awaretw# risk, would not have put it on the market.
Tobin v. Astra Pharma. Prods., In€@93 F.2d 528, 536 (6th Cir. 1993)(applying Kentucky law).

Negligence claims focus on the conduct of the manufacturer to discern whether the
manufacturer could have foreseen the harm to the plaintiff, and did he act reasonably to prevent that
harm. Ostendorf, 122 S.W.3d at 535.

Eastridge has sufficiently alleged products liability claims under strict liability and
negligence. She has alleged that the Manufacturer/Suppliers supplied VC, an unreasonably

dangerous product, due to its design and lackexjaalte warnings, to Morris’ employer, that Morris

See also, Fluke Corp. v. LeMast806 S.W.3d 55 (Ky. 2010)it is alleged that Morris wadiagnosed with chemical
exposure-related angiosarcomdime 2011, he died in November, 2011, andthie suit was filed November 26, 2012. Noéssu
has been raised as to the timeliness of Eastridge’s cldighiof the one-year statute loghitations. Therefore, the pradts claims
will be allowed to be filed.
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was a foreseeable user of that product, tad the product caused his injury and deaBee
Radcliffe Homes, Inc. v. Jacksaf66 S.W.2d 63 (Ky. App. 1989) citing Restatement (Second) of
Torts, 8 402A (1965). She alleges that thenifacturer/Suppliers knew that VC products were
inherently and unreasonably dangerous and teéewhen ingested, breathed, or absorbed, but
failed to warn of these dangers (proposed Amend. Compl., § 256). She alleges that the VC products
failed to comply with the representations andramties made about their intended uses (proposed
Amend. Compl., 1 258; 259). She also allegedhiegtroducts were defective when they left the
defendants’ control (proposed Amend. Compl., § 242). These allegations are sufficient to state a
products liability claim.

Relying on the “concert of action” theorypfn Section 876 of the Restatement (Second) of
Torts, as recognized Farmer v. Newport748 S.W.2d 162 (Ky.Ct. App. 1988), Eastridge identified
a group of Manufacturers/Suppliers, without idgmtify a particular manufacturer or supplier as
being responsible for the injury. SBawson v. Bristol Labhs658 F. Supp. 1036 (W.D. Ky. 1987)
(applying Kentucky law). In order to state a claim under a “concert of action” theory, a plaintiff
must set forth three elements: First, plaintiffigst identify the product causing the harm and prove
that the defendants’ acts in marketing and mtmg the allegedly defective product were a
substantial factor in causing the plaintiff's ings...Second, plaintiffs must establish that the
defendants acted by cooperative or concerted activities...Finally, plaintiffs must prove defendants
contravened a particular standard of cdde.at 1039-40. The plaintiff alleged the defendants
manufactured and supplied VC which caused Morris’ death and that they failed to adequately warn
of the dangers of VC. Eastridgkeges that the defendants agreed to withhold information, and did

so, such that they failed to adequately wdfmally, Eastridge alleges that the defendants were



negligent in failing to warn of th@angers of VC of which they weoe should have been aware, and
breached implied warranties with respect to the priodtiee plaintiff may or not ultimately be able
to prove “concert of action.” However, hdlegations are sufficient under Kentucky caselaw to
permit the filing of the claim. The sufficiency of the factual allegations in lighgkbél and
Twomblymay be revisited, if appropriate, upon the filing of the redacted Amended Complaint.

Additionally, the defendants contend that alEaktridge’s claims against Morris’ employer,
Goodrich Corporation, are barred by the Kekly Workers’ Compensation Act., KRS 342.690;
citing Philadelphia Indem. Ins. Co. v. Moryi890 S.W.2d 621, 624 (Ky. 1999). Eastridge has
responded that there is nothing in the recorddacate that Goodrich participated in the Kentucky
Workers’ Compensation plan. We must leave ploisit to be further developed another day, after
the redacted Amended Complaint has been filed.

Count IX alleges that the Conspirators diéed abetted the Manufacturer/Suppliers in the
commission of the products liability torts allegadCounts 1V, V, and VI, and in the commission
of fraud alleged in Count VII. Count VII will nddte permitted to be filed, for reasons stated later
in this opinion. Therefore, thpbrtion of Count 1X alleging aidg and abetting fraud will similarly
not be permitted. While there is no separatedfosiding and abetting in Kentucky, Count IX will
be permitted to the extent that the claim allegasttie Conspirators acted in concert with or gave
substantial assistance to the Manufacturer/Suppliess example, Count IX alleges, among other
things, that the Conspirators provided sulbishrassistance to the Manufacturer/Suppliers by
limiting various disclosures of the dangers of ¥posure, and failing to conduct tests to identify

safe exposure levels. (proposed Amend Compl., T 293).



Counts X and Xl do not state claims for rglieut rather request punitive damages and

general damages, respectively. As such, the court will permit these counts to be filed.
.

Leave to amend will be denied as to these neimg claims. They fail to cure deficiencies
in the original claims, and therefore the claims will be dismissed.

Counts | (alleging fraud by the employers) and VII (alleging fraud by the
Manufacturer/Suppliers) in the proposed Amended CQaimifail to state viable claims, despite the
addition of a wealth of allegations of fact and law in the proposed Amended Complaint.

Eastridge’s fraud claims are barred by Kentuskgh-year statute of repose. Kentucky has
a five-year statute of limitations for fraud clainasining from the date of accrual, which begins on
the date of discovery of the fraud. KRS 413.12)( In all cases, however, the claim must be
commenced no later than ten years fromphgpetration of the fraud. KRS 413.130(3). The
ten-year bar of fraud actions applies even ifitipgred party did not knowf the fraud before the
time limit expires.

Eastridge alleges that B. F. Goodrich fraudtleconcealed material facts about the health
hazards associated with VC. She alleges that the fraud claim did not accrue until Morris was
diagnosed and died, because the harm had not been suffered until that time. However, the alleged
fraud occurred, at the very latest, when Morris ceasmi#ting at the Louisville plant. Therefore,
Eastridge’s fraud claims are barred by the ten-freaid statute of repose and must be dismissed.

The ten-year statute of repose for fraudmkais valid under the Kentucky Constitution. In
Saylor v. Hal] S.W.2d 218 (Ky. 1973), the Kentucky Supreme Court held that a statute of repose

barring a claim before it exists is impermissible if it destroys a constitutionally protected right.



Fraud claims are different from the negligence claims presentgayior,however. In fact, the
Saylorcourt distinguished fraud claims, noting thathwraud, the injury — the denial of a legally
protected interest — is immediate, whereas no ha@ayorhad occurred before the time expired.

The plaintiff has not shown that the fraudtste of repose is unconstitutional under the state
Constitution’s “open courts” provision. No Kentuatyurt has decided the issue. This court finds
that, if presented with the issue, Kentucky courts would find the fraud statute of repose valid under
the state Constitution.

Count | attempts to allege “outrage” under Kentucky law, essentially urging that the
employers’ acts in concealing the danger of @ exposing Morris to known carcinogens were
“outrageous.”(Segproposed Amend. Compl., 11 154; 165; 166 where Eastridge alleges intentional
and reckless conduct by Goodrich, specifically providing false information or deliberate
misinformation to reassure Morris). Howewander Kentucky law, “[t]he tort of outrage will lie
when the defendant’s conduct was intended only to cause extreme emotional dicvess'v.

Hurt, No. 11-216-JBC, 1011 WL 5592771 (E.D.Ky.\Nd6, 2011). The alleged facts do not
support such a claim.

Count | also attempts to allege an “intentional tort” by urging that concealing the dangers
of VC and exposing Morris to VC in the workplace evidences that “B.F. Goodrich acted with
deliberate intent to cause Morris to suffer mgju Broken down into its components, however,
Eastridge merely alleges that Goodrich intentionally committed fraud and intentionally exposed
Morris to an unreasonably dangerous product. The fraud claims are barred for the reasons
previously stated. Products liability claims aredma&lsewhere in the Complaint. The court does

not find factual allegations to support an infeethat the defendants acted with deliberate intent
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to cause Morris’ death - the “injury” which Eadgye contends was intended and for which Eastridge
has filed suit. The court need not accept unwarrdatddal inferences or accept Eastridge’s legal
conclusions. 707 F.Supp.2d at 707.

Counts Il and VIII allege counts of conspirdnythe defendants. A civil conspiracy is not
a free-standing claimSmith v. Univar USA, IncNo. 12-134-ART, 2013 WL 1136624 (E.D.Ky.
Mar. 18, 2013). Rather, it allows for a recovery from multiple defendants for an underlying
intentional tortld., citing, Montogomey v. Milam 910 S.W.2d 237, 239 (Ky. 1995) aRdoples
Bank of N. Ky. v. Crowe Chizek and Co. LRZ7 S.W.3d 255, 261 (Ky.Ct.App. 2008).

Eastridge alleges that fraud, intentional tort, and violations of the Kentucky Products
Liability Act underlie the conspiracy claims. Taethxtent that the conspiracy claims are based on
fraud and intentional tort, they must be dismisses these substantive claims were found barred or
otherwise insufficient to state a claim. Furtliee court has been shown no authority that a product
liability claim may form the basis for a claim of civil conspiracy. In facgnmth, supraa case also
involving product liability claims addressing injury from toxic chemicdlse court dismissed a
claim for civil conspiracy.Seealso, Harris v. Brush Engineered Materials, InNo. 1:04CV598,
2005 WL 3806048 (S.D. Miss. Feb. 18, 2005)(dismissing claims for civil conspiracy where
plaintiff-victims were exposed to beryllium dusButh v. A.O. Smith CorpNo. 1:04-CV-18912,
2005 WL 2978694 (N.D. Ohio Oct. 11, 2005)(civil cpmacy cannot succeed when premised on
a failure to warn). The conspiracy claims ariailent, and the proposed amendments to the claims
will not be permitted to be filed.

Count Il alleges aiding and abetting the coridofcthe Employers by all of the other

defendants. Kentucky courts have not recogn&eseparate tort of aiding and abetting. While
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concerted action is recognized by the Restaté$actond) of Torts, 8 876(b), and was permitted
to be alleged in connection with the product liability claims (Count 1X), no separate aiding and
abetting claim is viable under Kentucky law.

To the extent that defendantsciay of the Plastics Industry,dnand Airco, Inc. have filed
motions (DN 62; 73; 81) which extend beyond tlguanents concerning the viability of the claims
and seek dismissal for failure to allege sufficient facts against them, the motions will be denied with
leave to refile once the Amended Complaint has been redacted and refiled.

Conclusion

For the reasons set forth herein, the court will permit the filing of the proposed Amended
Complaint as to the products liability causesction (Counts 1V, V VI, and IX in part) and the
claims for damages (Counts X antj. XThe motion will be denied in all other respects. The motion
of ACC to dismiss is granted as to Counts |, I, I, VIII, and IX as it relates to fraud. In all
other respects, the motion will be denied. A separate order will be entered this date in accordance

with this opinion.

September 27, 2013

Charles R. Simpson II1, Senior Judge
United States District Court
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