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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO. 3:12-MC-00004

QUESTAR CAPITAL CORPORATION Petitioner
V.
THOMAS J. GORTER Responden

MEMORANDUM OPINION

This matter is before the Couupon Petitioner Questar Capital Corporation’s
“Petition to Vacate Arltration Award,” (Docket No. 1)Respondent Thomas J. Gorter’s
“Combined Motion to Dismiss and/or for Summary Judgment on Questar Capital
Corporation’s Petition to Vacate and Motion torfirm Arbitration Award,” (Docket No.

11); Respondent Gorter’s “Motion to Dismiss Questar Capital Corporation’s Improper
‘Petition’ to Vacate Arldration Award,” (Docket No. 12)and Petitioner Questar’s
“Motion to Vacate,” (Docket No. 23). Because the several motions in this casatpres
varying arguments but are necessarily interrelated, the Courtadiiessthe parties’

respective argument®llectivelyin the Opiniorthat follows
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BACKGROUND

The present action began in this Court upon Questar Capital Corporation’s
(Questar) Petition to Vacate Arbitration Award. (Docket No. 1.) On January 13, 2012, a
Financial Industry Regulatory Authority (FINRA) arbitration paiiebanel)issued an
award in favor of Thomas. Gorter (Gorter) following arbitration proceedings thaggan
on August 16, 2011. After some 31 hearing sessions, the arbitration proceedings closed
on December 13, 2011. Questar filed Hetition to Vacate on Febary 10, 2012,
(Docket No. 1), to which Gorter responded with his Combined Motion to Dismiss and/or
for Summary Judgment and Motion to Confirm Arbitration Award, (Docket No. 11), and
his Motion to Dismiss Questar’s Improper “Petition” to Vacate Arbitratfamard,
(Docket No. 12), both on March 5, 2012. Questar responded to both on March 29,
(Docket Nos. 22; 23), and Gorter replied on April 13, (Docket Nos. 26; QU)estar also
filed its Motion to Vacate with accompanying Memorandum of Law on March 29.20
(Docket No. 23.) Gorter responded in opposition to Questar’s Motion to Vacate, (Docket
No. 28), and Questar replied, (Docket No. 45). The Court then granted Gorter leave to
file a SurReply, which he did on May 29, (Docket No. 52), and also graQissster

leave to file a Response to SReply, which it did on June 8, 2012, (Docket No. 58).

Throughout their many filings in this matter, the parttestinueto dispute the
facts of this case and to challenge one another’s characterizations of thosd iets.

in no small part due to the fact that the Panel did not issue findings of fact, nor did it
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provide an explained decision or opinion along with its awaAd.this junctue, much of
the contestefactual matter isiot particularly relevant or necessary givkastandard of
review for an arbitration award. Therefore, the following summary is intended for

background purposes only and represents no findings of fabiddgourt.

Questar is a brokerage firm currently based in Minneapolis, Minnesota, and is
fully owned subsidiary of Allianz Life. (Docket No. -1 at 1.) Questar is registered
with the Securities and Exchange Commission and in 52 states and territorieket (Doc
No. 111, at 1.) Questar is also a member of FINRA. (Dodketll1, at 1.) Gorter
entered into a “Registered Representative’s Agreement” (RRA) witht&ues May 21,
2001. (Docket No.-l.) Then in April 2006, Gorter also entered iai0“Investment
Advisor Representative Agreement” (IAR Agreement) with Questar Adaeagement

(QAM). (Docket No. 23-4.)

In September 2007, the KentucBepartmentof Financial Institutions KDFI)
conducted a routine inspection of the Questar brancleeoffithere Gorter worked.
(Docket Nos. 111, at 2; 232, at 2.) As a result of that investigatidfDFI| issued a
Statement of Findings indicating that Gorter was acting as a “registerestnieve
advisor” but was not registered as such in KentucBeeDocket Nos. 111, at 2; 232,
at 2.) After th&KDFI investigation, it became necessary to transfer Gorter’s cliehis to

supervisor, a registered investment advisor at QASkeDocket Nos. 111, at 23; 232,

1 The Panel did not err in this regard, because the arbitration agreement &fidRi#eRules it incorporated do not
require an “explained decision” or that the arbitrators provide their edéidor issuing an award unless the parties
expressly request itSeeFINRA Rule 13904f) & (g). This issue, as it relates to the instant motions, will be addressed
in greater detainhfra Part III.C.
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at 2.) According to Questar, “[d]uringdhtransfer, Gorter altered paperwork on client
files.” (Docket No. 22, at 2.) Gorter avers that on January 24, 2008, he resigned from
Questar via registered mail, which heguesbecame effective upon mailing. (Docket
No. 111, at 4.) Questar, on thaether hand, maintains that it temated Gorter on
January 25, 2008, the following day. (Docket No-23t 2.) Consistent with this
position, Questar reported Gorter had been terminated and its reasons fortitegrhina

on a UniformTerminationNotice for SecuritiesindustryRegistration, commonly known

as a “Form Us.” (Docket Nos. 11-1, at 4; 23-2, at 2-3.)

Gorter filed a Statement of Claim against Questar with FINR/ASéptember
2008 alleging breach of contract, negligence, defamation, and tortious interfeagice
seeking $2,000,000 in actual/compensatory damages and $1,000,000 in exemplary/
punitive damages. (Docket Nds3, at 2;11-1, at § 22-17.) Questar subsequently filed
a Statement of Answer and Counterclaim in January 20@@iradj breach of cordact and
seeking indemnificatioras well as$10,054,668.53 in actual/compensatory damages.
(SeeDocket No. 13, at 1, 3.)Questar filedts PreHearing Brief before the Panel in May
2011, and Gorter his in June 2011. (Docket N8, 4t 2.) The parties thereaftéed a
series of Bench Briefs of Relevant Law as well/agous motions, including motions
limine, to strike, to compel, and for sanctiodsying October and November 2011Sge
Docket No. 13, at 2.) The Panel hel@1 hearings over 15 days beginning in August and
concluding in December 2011 SdeDocket No. 13, at 6.) The Panel heard testimony
from some 18 witnesses, several of which were expert witnesses, and tiee par

submitted hundreds of exhibits fibre Panel’s consideration.SéeDocket No. 11-1, at 5.)
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The threearbitrator Panel issues its unanimous award in favor of Gorter in
January 2012, exactly one month after the close of the arbitration proceedingst(Dock
Nos. 3, at 4, 7.) In that award, the Panel awarded Gorter $3,251,907 in compensatory
damages, with interest beginning December 14, 2011, and $49,241 in costs. (Docket No.
10-3, at 45.) The Panehdditionallydenied Gorter’s request for expungement, Questar’s
Counterclaim and any other relief sought by either party, which included punitive
damages, attorneys’ fees, and sanctions. (Docket{8pafl5.) Then on February 10,

2012, the instant matter began before this Court upon Questar’s Petition to Vacate.

STANDARD

The FederaArbitration Act FAA), 9 U.S.C. 88 116, expresses the federal policy
favoring enforcement of arbitration awardSeegenerallyVolt Info. Scis., Inc. v. Bd. of
Trs. of Leland Stanford Junior Unjvi89 U.S. 468, 479 (1989). To encourage parties to
agreeto arbitration, the FAA ensures that “arbitration awards are both fair and fina
Solvay Pharm., Inc. v. Duramed Pharm., /12 F.3d 471, 475 (6th Cir. 2006). The Act
promotes finality “by substantially limiting the occasions for judicial reviaa,,’ and
expressing a “presumption that arbitration awards will be confirm@ddersons, Inc. v.
Horton Farms, Inc. 166 F.3d 308, 328 (6th Cir. 1998). Under the FAA, courts may
vacate an arbitration award undée four express statutory grounds8ri0(a)(1)(4).
And, though accompanied by some uncertasgg Hall St. Assoc., L.L.C. v. Mattel, Inc.
552 U.S. 576 (2008}he Sixth Circuit also recognizes that judicial intervention may be
appropriate where arbitrators act with “manifest disregarthitaw,” see, e.g.Grain v.

Trinity Health 551 F.3d 374, 380 (6th Cir. 200&rt. denied 130 S. Ct. 96 (2009)
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Coffee Beanery, Ltd. v. WW, L.L.B00 F. App’x 415 (6th Cir. 20083ert. denied130 S.

Ct. 81 (2009).

In light of the policies underlying the FAA, a party seeking vacatur of an
arbitration award “must clear a high hurdleS3toltNielsen S.A. v. Anima#feds Int’l
Corp, 130 S. Ct. 1758, 1767 (2010When courts are called on to review an arbitrator’s
decision, the review is very narrot is] one of the narrowest standards of judicial
review in all of American jurisprudencelhl v. Komatsu Forklift Co.512 F.3d 294, 305
(6th Cir. 2008) (alteration in original) (quotingationwide Mut. Ins. Co. v. Home Ins.
Co, 429 F.3d 640, 643 (6th Cir. 2005¢ee also NCR Corp. v. S8©., Inc, 43 F.3d
1076, 1079 (6th Cir. 1995) (noting that a court’s review of an arbitration award “is
generally extremely narrow”). Thus, as the USsipreme Court has long heldhét
courss play only a limited role when asked to review the decision of an arbitratat,
are not authorized to reconsider the merits of an awasdited Paperworkers Int’l
Union, AFL-CIO v. Misco, Inc.484 U.S. 29, 36 (1987)Stated another way, even “the
arbitrator’s ‘improvident, even silly, factfinding’ does not provide a basis for a ravipw
court to refuse to enforce an awardviajor League Baseball Players Ass’'n v. Garvey
532 U.S. 504, 509 (2001) (quotiMdisco, 484 U.S. at 39). Accordingly, as t&axth
Circuit has succinctlyinstructed “[Clourts must refrain from reversing an arbitrator
simply because the court disagrees with the result or believes the arbiteater an
serious legal or factual error.Solvay 442 F.3d at 476 (alteration in omgil) (emphasis
omitted) (quotingMisco, 484 U.S. at 38). In essence, “if a court can find any line of

argument that is legally plausible and supports the award then it must be confitched.”
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(quoting Merrill Lynch, Pierce, Fenner & Smith v. Jarog0 F.3d 418, 421 (6th Cir.

1995)).

DISCUSSION

The FAA provides:*A written provision in . . . a contract evidencing a transaction
involving commerce to settle by arbitration a controversy thereafter ansingf such
contract or transaction . . . shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.” 9 U.2.C. §
Section 6 of the FAA, titled “Applition heard as motion,” goes diny application to
the court hereunder shdlle made and heard in the manner provided by law for the
making and hearing of motions, except as otherwise herein expressly providedlih A
810, which addresses vacation of arbitrators’ awards, the statute lays out foat dis
cases in which a couftnay make an order vacating the award upon the application of
any party to the arbitration.” E)(a). The Court will begin its analysigy addressing
Gorter’s Motion to Dismiss Questar’'s Improper “Petition” to Vacate, thecegad to
Gorter’s Combined Motion to Dismiss and/or for Summary Judgment, and finally
conclude by addressing the crux of this matter: whether to confirm or vacate the
arbitration award.

l. Respondent Gorter's “Motion to Dismiss Questar Capital Corporation’s
Improper ‘Petition’ to Vacate Arb itration Award”

The Court will begin by addressing Gorter’s “Motion to Dismiss Questaitalap
Corporation’s Improper ‘Petition’ to Vacate Arbitration Award.” (Dockiet. 12.) In that

Motion, Gorter divides his argument along two lines: (1) whether Questar’si6Rdt
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Vacate” was proper under the FAA, and (2) whether Questar timely sought relief under
the governing time limitation. The Court will divide its discussion the same.

A. SeekingVacatur of the Arbitration Award by Petition

Gorter argues that Questar’s “Petitito Vacate” is not the propesehicle for
seeking relielinder the FAA. (Docket No. 1P, at 24.) Ashis basis for this argument,
he begins by quoting the Eastern District of Pennsylvania’s decisibrienor Finish
Contractors Ass’'n of Del. Valley v. Drywall Finishers Local Union No. 195vhich
thatcourt stated: “The statutes and rules do not permit a party to initiate a chdthesug
arbitration award by filing a complaint or an ‘Application.” 625 F. Supp. 1233, 1240
(E.D. Pa. 1985). Gorter then proceeds to discuss the Eleventh Circuit’s holdig.in
Sec., Inc. v. Prof’l Planning Assocs., lnm which theappellatecourt addressed the
interplay among ® of the FAA and Rules 7(b), 8(a), and 81(a)(3) of the Federal Rules of
Civil Procedure in the context of the proper procedure for seekauatur of an
arbitration award. See857 F.2d 742, 7446 (11th Cir. 1988). Although Gorter’s
argument is weltaken,afteran extensive review dhe decisions of the Sixth Circuit and
the lower courts therein, as well as of other federal courts around the coun®ypuitte
cannot conclude that whatever procedumagéstepQuestar madéy filing a “petition”
warrants dismissal. The Court will now discuss its reasons for reachsngptiglusion.

1. The Sixth Circuit and Its Lower Courts Have Used the Titles “Petition”

and “Motion” Interchangeably in This Context Without Concern for the
Precise Nomenclatureor Styling of an Application for Vacatur.

After surveying the case law on this issue, the Cdimds no controlling

precedent in the Sixth Circuit holding thah application for vacating an arbitration
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award must be titled “motion” or else be dismissed. Further, despite the téchnica
differences beteen “petitions” and “motions,” this Circuit has routinely used those terms
indistinguishablyin cases arising under the FAA. For examplePecker v. Merrill
Lynch, Pierce, Fennei& Smith, Inc. the Sixth Circuit employed the two terms
interchangeably in discussing the proper procedure for challenging &natavbiaward.
See205 F.3d 906909-10(6th Cir. 2000). There, after arbitration had concluded, the
plaintiff filed a complaint in state court asserting various comfaantort and contract
claims related to the arbitration; howeveste did not seek vacatur of the arbitration
award under the FAAId. at 908. After being removed to fedar court, the defendant
moved fordismissl, arguing that the plaintiff’'s complaint constituted a collateraict

on the arbitration awardrhe district couragreed andjranteddismissal Id. On appeal

the Sixth Circuitbegan its analysis by discussing the relevant provisions of the FAA,
statingthat in the four cases enumerated W0&), “A party may filea petitionto vacate

an arbitration awartl Id. at 909(emphasis added). Then, in the immediately subsequent
paragraphs, the court went on to reatitat because the plaiffft chose to collaterally
attackthe arbitration award, she “should have filesh@tionfor vacatur under 80 of the
Act.” Id. at 910(emphasis added). Thus, reckerthe Sixth Circuitmadeno effort to
distinguish between a “petition” and a “motion” for purposes of seekawgturunder

the FAA.

Decisiors by both this District ad otherdistrict courts in this Circuithave
similarly shown little concern over the technical distiion between petitions and

motions in this context. For example,n Warren v. Tacherthis Court considered a
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“petitionto confirm in part and to vacate part” an arbitration award. 114 F. Supp. 2d
600, 600 (2000jemphasis added)In addressing whether tipetition was timebarred
under the FAA, the Court stated: “9 U.S.C1&requires parties to file petition to
vacate an arbitration award within 3 months of the fanaérd.” Id. at 602 (emphasis
added) accordFischer v. MBNA Am. Bank, N,A2005 WL 1168388passim(W.D. Ky.
May 17, 2005) (discussing “petitions” to vacate unddr08 Similarly, in Myles v
Wolpoff & Abramson, LLPthe Eastern District of Michigan referendedcker stating

“A party may file apetitionto vacate or modify an award . . . un@el0(a) of the FAA’
2008 WL 126620, at *3 (E.D. Mich. Jan. 14, 2008) (citibgcker 205 F.3d a©09)).
Other courts in this circuit have likewise applied®of the FAA to filings not tled
“‘motions” E.g, Diversified Emp. Solutions, Inc. v. Pawlgsk®0 F. Supp. 2d 655, 656
(N.D. Ohio 2011) (applying 810(a) to an “Application to Vacate Arbitration Award”);
First Family Fin. Servs., Inc. v. Mollet2006 WL 695258, at *2 (E.D. Ky. Mar. 17, 2006)
(applying the FAA to a “petition to vacate”onrad Trust v. Morrison 2005 WL
2417661(W.D. Mich. 2005) (applying the FAA to “petitions” to confirm atavacate,
and using the terms “motion” and “petition” interchangeably througholty\ells Fargo
Advisors, LLC v. WideneR011 WL 6101626, at B (S.D.OhioNov. 9, 2011) (granting
petitioner’s “Application to Summarily Confirm Arbitration Award” unde®g Mercurio

v. Am. Express Centurip8363 F. Supp. 2d 936, 936 (N.D. Ohio 2005) (applying og

the FAA to a “Petition to Confirm Arbitration Awaryl”
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Accordingly, the Court finds no controlling precedent to suggest that a filing
styled “Petition to Vacate” must be dismissed because of its failure to confohm w
particulars 8% and 10 of the FAA.

2. Courts in Other Circuits Have Construed Filings NotTitled “Motion” as
Motions to Vacate for Purposes of the FAA.

The Court’s survey of this issue havealeda number otasesvherecourts, in
their discretion, have treated variously styled filings as motions to vawgpeiriposes of
the FAA. For example, itealth Servs. Mgmt. Corp. v. Hughéise Severit Circuit
showed no reservatian treatingan “Application to Vacate the Arbitration Award” as a
8 10 motionto vacate 975 F.2d 1253,2b5 (7th Cir1992). There, the petitioner fileoh
“Application to Vacaté laying out the reasons why the award should be vacated, but did
not file an accompanying memorandum of lalg. at 1256. On appeal, in addressing
whether8 6 of the FAA preemptéFed. R. Civ. P. 16the Seventh Circuitconcluded:
“Section 6 preempts the applicability of the Federal Rules and an Applicati@tabeMds

to be treated procedurally in the manner of a motidd.’at 1258.

Similarly, in Gimbel v. UBS Fin. Servdnc., the Northern District of lllinois ruled
that the caption “Petition to Vacate Anaition Award” was not fatal tpetitionersseeking
vacatur under the FAA. 200NL 1904554, at *1, & (N.D. lll. May 28, 2009). The
petition filed in Gimbel stated tle petitioners’ factual bases for seeking vacatur under
§ 10(a) but included no other evidendd. at *4, 7. Therespondents, relying dfruse v.
Sands Bros& Co., 226 F. Supp. 2d 484 (S.D.N.Y. 200ajgued that the petition must be

dismissed because it was styled dpatition’ rather than d@motion” and becausehe
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petition was not a motion in substance as required &y Igl. at *6. The court found,

however, that the petition “was, in substance, far closer to a nfotiemgluding:

Fortunately for the Petitioners, the fact that their Petition came
before this Court as a petition, rather than as a motion, to vacate
the arbitration award, does not affeélse disposition of this case.
“The liberality of the . . . Federal Rules is such that an erroneous
nomenclature does not prevent the court from recagpittie true
nature of a motiofi. Accordingly, | accept the Petition and will
treat it [a]s a motion to vacate.

Id. at *7 (internal citations and quotation marks omitted)

Furthermoreanumber of other courts around the country have, in the context of
the FAA, either used the terms “petitioand “motion” interchangeably or considered
filings not styled as “motions” without issuBee, e.g.Greenberg v. Bear, Sterns & Co.
220 F.3d 22passim(2d Cir. 2000) (using the phrases “petition to vacate” and “motion to
vacate” interchangeably in the context oi® of the FAA);Hoffman Printing, Inc. v.
Graphic Commc’ns, Int'l Union, Local 261912 F.2d 608, 6102 (2d Cir. 1990)
(applying 88 9, 10, and 12 to petitioners’ “petition to vacate the arbitration gywaniiic
Auto., Inc. v. Price 2011 WL 3564884, at *1 (W.D.N.C. Aug. 12, 2011) (granting
“Petition to Vacate the Arbitration Award” under18); Francis v. Landstar Sys.
Holdings, Inc, 2009 WL 4350250, at *-2, 4 (M.D. Fla. Nov. 25, 2009) (using the
phrases “petition to vacate” and “motion to vacatedistinguishablyin the context of
§ 10); Steiner v. Glenn2002 WL 31133197, at *1 n.1 (N.D. Ill. Sept. 25, 2002)
(“[Petitioner] filed a ‘complaint’ instead of a ‘motion,” however, the court treats the

complaint as a motion to vacate the arbitration award in accordance to 9 U.$.C. 88
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10(a).”); Farmers Nat'l Bank of Geneseo v. Van Kampen Merrit, 892 WL 80516, at

*1 (N.D. lll. April 13, 1992) (“The fact that this motion came before the distoattcon

the application (rather than the motion) of [petitioner] to vacate the arbitravena a . .
does not affect our disposition of this casec); Lobaito v. ChaseéBank 2012 WL
3104926, at *1, 4 (S.D.N.Y. July 31, 2012) (construing a “Complaint” filed bgra se
litigant, which the respondent challenged as not even arguing that the awaun [shoul
vacated, as a motion to vacate for purposeslff) 8Technologist, Inc. v. Mifs Ltd., 725

F. Supp. 2d 120, 121 (D.D.C. 2010) (holding “Petition to Vacate Arbitration Award” and
“CrossPetition to Confirm Arbitration Award” in abeyance pending further briefing on
an unrelated procedural issue).

3. Other Courts’ Reasoning For Requiring That a Filing Be Styled as a
“Motion” Is Distinguishable From the Circumstances ofThis Case.

The reasoning upon which some courts have reqtirach prayer to vacate an
arbitration award be styled specifically as a motion does not support diggi@sestar’s
Petition here. A review of the decisions bythesecourts revealshe principalconcern
underlying this rationale ithe distinction betweemaions andcomplaints For example,
in Interior Finish, the court found that the FAA “does not permit a party to initiate a
challenge to an arbitration award by filing a complaint or an ‘Applicatio25 F. Supp.
at 1240. The petitioner there filed four separate documents: an “Application fdioviaca
of an Arbitration Award,” a Complaint, a proposed “Order to Show Cause,” and a
proposed “Order Vacating the Arbitrator’s Awardld. at 1238. The “Application,” the
court reasoned, was not filed as a “motion” as it should have been and was accompanied

by “confusing, unnecessary documents, the Complaint and the ‘Order to Show Cause.
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Id. at 1240. The court found after reviewing the recthrat this mélange of filings
sufficiently confused the respondent’s counsel as to how and when to resaath tof
the various filings; therefore, an entry of default against the respondent was

inappropriate.ld.

Taking a similar approachhe Eleventh Circuitn O.R. Secs., Indield that the
proper procedure for seeking vacatur of an arbitration award was to file a “Motion to
Vacate” in the district court. 857 F.2d at 746. There, the petitioner filed a “Cotnplai
and Application.” Id. at 744. The petitioner argued that under the rules of notice
pleading, Fed. R. Civ. P. 8(a), it had sufficiently stated a claim fotimgche arbitration

award. Id. at 745. The Eleventh Circuit disagreed, reasoning:

If, as [the petitioner] contends, the application to vacate the
award may bérought in the form of a complaint, then the burden
of dismissing the complaint would be on the party defending the
arbitration award. The defending party would be forced to show
that the movant could not prove any facts that would entitle him to
relief from the arbitration award. If the defending party did not
prevail on its motion to dismiss, the proceeding to vacate the
arbitration award would develop into full scale litigation, with the
attendant discovery, motions, and perhaps .trialhis is the
procedure which [the petitioner] argues the district court should
have applied.

We disagree. It is webstablished that “[t]he purpose of the
Federal Arbitration Act was to relieve the congestion in the courts
and to provide parties with an alternative method for dispute
resolution that would be speedier and less costly than litigation.”
The policy of expedited judicial action expressed in section 6 of
the Federal Arbitration Act, 9 U.S.C.68 would not be served by
permitting parties who have lost in the arbitration process to file a
new suit in federal court.
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Id. at 74546 (internal citations omitted)lt thus becomes clear the principal concern of
courts that have required a “motion” is tstthguish it from a “complaint,becausea
complaint sigriies the commencemerdf litigation, which the FAA does not intend to

accompanyhe courts limited review ofarbitral award.

A review of these decisions informs the conclusion that the critical distinction is
whether the filing seeking vacatur presents itself as a pleaidinga(complaint) or as a
motion. The FAA clearly intends for the proceeding to confirm or vacate an arbitration
awardto be summary. See9 U.S.C. 89; seegenerallyl Jay E. Grenig, Alternative
Dispute ResolutiorjAlt. Dis. Resol.]824:1 (3d ed. 2012). Accordingly, FeR. Civ.
P.81(a)(6)(B) limits the applicability of the Rules whdlee FAA provides otherwise.
Where§ 6 of the FAA instructs that applications shall be made and heard in the manner
of motions, the clear intent was to remove confirmation and vacatur procedureltbroug
under the FAA from the ambit of pleadings and their attendant rules of civil procedure
The proceedingshereforewould not be subject to the rules that apply specifically to
pleadngs, such as Rules 8 and 12, nor would the rules of disceygnly. Thus, by
requiring applications in the form of motions, the intended summary proceeding to
confirm or vacate an award would remain just that, summary. Further, the burden would
remainon the petitioner seeking vacatur to prove that the arbitrati@rd was improper
and not shift to the respondent as it would on a defendant filing a motion to dismiss a

complaint or for summary judgmengee generalljt Alt. Disp. Resol. § 24:20.
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Therefore, for the reasons discussed more fudlipw in Part 1.A.4, the Court is
satisfied that the underlyingeasoningwhy some courts have adhdréo a strict

styledasa-motionrequirement does not warrant dismissal of Questar’s Petition here.

4. In It s Discretion, the Court Will Treat Questar’s Petition as a Motion to
Vacate for Purposes of the FAA.

Questar’s Petitiono Vacateconsists of some 6plus paragraphever 17 pages.
(SeeDocket No. 1.) Attached are exhibits supporting the factual assertions Questa
makes. $HeeDocket Nos. 11 to -4.) On its “Civil Cover Sheet,” Questar’s brief
descripton of the cause of action reatisction to vacate an arbittion award, and cites
9 U.S.C. §10. (Docket No. 1-4, at IThe Petition begins, in its first full sentent€his
is an action to vacate the final arbitration award issued by a FINRA &dritanel . . .
on January 13, 2012 . . ..” (Docket No. 1, at 1.) In the bodis d?etition, Questar
states in detail the background facts of this case with reference to the arbitegtord
and attached exhibits.SéeDocket No. 1, at :B.) The Petitioralsostates the specific
factual bases upon which relief is sought und@®@).> (SeeDocket No. 1, at 2, 11

17.)

Like the “Petition to Vacate Arbitration Award” @imbe| Questar’s Petition lays
out acoherent, statuteand factbased argument for vacatuee2009 WL 1904554, at
*4, 7. Questar’s Petition is wholly distinguishable from the “CouRttition to Vacate”

in Kruse which consisted of only “nine short paragraphs . . . contain[ing] only

2The Petition also brings to the Court’s attention the fact that the Petitmrilac within 30 days of the awaahd
informs the Court that a memorandum of law in support of the Petition would dewilein the threemonth period
required by 812 of the FAA. (Docket No. 1, at 1 n.This issue will be discussed more fuihfra Part 1.B &C in the
Court’s analysis of the issues of timeliness and Local Rule 7.1(a).
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conclusory statements and [was], on the whole devoid of any angg@mkegal or factual
support.” 226 F. Supp. at 486. sam Questar’s Petition, despite not being styled as a
“Motion to Vacate,” is clear in the relief it seeks and cannot be characterized as a
“complaint disguised as a ‘[Petition] to Vacate.3ee d. While it would have been
preferable (and less contentious) to have styled its Petition as a “Motu@acate,” the

Court finds Questar’'s Petition is the sugtal equivalentof a motionand in its

discretionwill treat it as such.

B. Timeliness ofQuestar’s Petition to Vacate

Gorter nextassertsthat “Questar cannot correct its failure to file a motion to
vacate because the time to do so has expired.” (Docket ND.&t247.) Gorter argues
that while 812 of the FAA provides a threaaonth periodn which to serve notice of a
motion to vacate, “the FAA ‘does not prevent the enforcement of agreements ratearbit
under different rules than those stated in the Act itself.” (Docket Nd., B2 4 (quoting
Ekstrom v. Value Health, In®68 F.3d 1391, 1393 (D.C. Cir. 1995)).) Gorter submits that
Questar signed a Uniform Submission AgreemesegeDocket No. 123), in which it
agreed that the arbitration would be conducted in accordance with the rules of the
sponsoring organization, FINRA. SéeDocket Nos. 121, at 5; 123.) FINRA Rule
13101, titled “Applicability of Code and Incorporation by Reference,” provides Tt
Code applies to any dispute that is submitted to arbitration pursuant to Rule[] 13200,”
which this dispute was. (Docket Nos.-12at 5; 124; 125.) Further FINRA Rule

13904, titled “Awards,” states in subsection (j), “All monetary awards shall @& pai
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within 30 days of receipt unless a motion to vacate has been filed with a court of

competent jurisdiction.” (Docket No. 12-1, at’6.)

According to Gorter,by executingthe Uniform Submission Agreemeihat
incorporatedFINRA Rule 13904, Questarontractuallyagreed to shorten the period for
filing a motion to vacate the arbitration award3@days. (Docket No. 12, at 7) As
such,Gorter insiststhe 30day perod expired on February 13, 201&h)d any propely
styledmotion tovacate or memorandum of law in support thereof filed after February 13
would be untimely. $eeDocket Nos. 12, at 7; 26, at 6.) In support of this position,
Gorterrelies heavily orviles v. Charles Schwab & Cavherethe Southern District of
Florida found that by incorporating FINRA Rule 13904, the parties agreed torshuete
time for filing motions to vacate the arbitratiewardto 30 days.See2010 WL 1433369
at *3 (S.D. Fla. April 9, 2010)aff'd, 435 F. App’x 824 (11th Cir. 2011) (per curiam).
Questar counters, arguing (1) its Petition was filed within thirty days,HIJRA Rule
13904 governs the time in which to pay an award, absent a notice of filing, and not the
time to file a motion to vacate under the [FAA]”; and (3) the portion of the decision in
Avileson which Gorter reliesvasdicta, and on appeahe appellate court disregarded it

as sucH. (Docket No. 21, at 4.)

3 Gorter references FINRA Rule 13904 as being attached to his Motion tusBjs(Docket 12), as “Exhibit D.”
However, no Exhibit D for that Motion appears in the Court’s docket, and a copy of Rulé d388 not appear to
have been attached as an exhibit to Gorter's contemporaneously submitted “Combiread” NDtcket No. 11).
Nonetheless, the Court has located this Rule in its entirety and is satisfigbe text has ndeen amended since the
underlying arbitration took place. See FINRA, 13904. Awards http://finra.complinet.com/en/display/display_
main.html?rbid=2403&element_id=4292 (last visited Oct. 25, 2012).

4In so far as Questar relies on the January 13, 20¥2r ¢etter attached to the arbitration award, (Docket Ne2)21
as establishing §2 as the governing limitation period, the Court finds this argument unpersudside from having
no legal authority whatsoever, the letter offers little help in resolving the tirsslinsue.See generally Avile2010
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After reviewing FINRA Rule 13904, as well as tAeiles decisiorfs) and other
relevant decisions, the Court concludes that to the extent Rule 138&0dlisablein this
proceeding, it does not represent an agreement by the parties to limit thendimtbe
period provided by 82 of the FAA. In Aviles the respondent argued, much as Gorter
does, that under Rule 13904, “a party is required to pay an award, ortoneaeate an
award, within thirty days of receiving the award.” 2010 WL 1433369, at *2 (internal
guotation marks omitted). The district court agreed, concluding that thentioreé
provision in 812 “did not apply . . . because the first sentence of Rule 13904(j) mandates
that a motion to vacate be filed within thirty days of an arbitration award, [timys] a
motion to vacate filed thereafter is untimelyd. at *3. On appeal, the Eleventh Circuit
affirmed the district court's decision without dirgcthddressing the lower court’s
interpretation of Rule 13904 or deciding the issue of timeliness. 435 F. App’x at 827.
The court of appeals acknowledged the district court’s conclusion that Rule 13904
established an agreement limiting the time for filmgnotion to vacate to 30 dayd.

But, despite that the “parties ha[d] devoted much of their briefs . . . to the timeliness
[issue],” the court proceeded to “assume (for the sake of discussion) the datrict c
erred in its conclusion of untimeliness,” concluding that “[e]ven assuming tiragline.

none of the arguments made by [the petitioner] justify vacating the awlard.”

With all due respect to the Middle District of Florida, this Court does not agree

that FINRA Rule 13904 establishes a@y period forfiling a motion to vacate, thereby

WL 1433369, at *4 (rejecting petitioner’s contention that FINRA cogtet attached to the arbitration award “settled
conclusively that [Rule 13904] pertains to the timing of payment only and na torting of a motion to vacate”).
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supplanting the FAA's thremonth limit. The Court agrees with Gorter's premises that
the parties agreed to incorporate the FINRA Rules via their Uniform Submission
Agreement and that the FINRA Rules applyhe Court also agrees that parties may
agree to a set of rules different than those of the FAA and that “enforcingrtiiese
according to the terms of the agreement is fully consistent with the goals BAf”

Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Ud®9 U.S. 468, 479
(1989). But, the Court does not agree with Gorter’s conclusion that Rule 13904
establishes a 3@ay time limit for filing a motion to vacate[T]he plain language of the
rule,” Gorter contends, “clearlstates that payment of the award shall be made in thirty

daysunlessa motion to vacate has been filed.” (Docket No. 26, &t @&mphasis in

original).) A critical reading of that rule and simple logic, however, do not sugpalt a
conclusion. Although the Court has been unable to locate controlling precedent on this

point, decisions by courts outside this Circuit directly support the Court’s camtlusi

First, in PrudentialBache Sex, Inc. v. Tannerthe First Circuit held that an
arbitration rule identical in language to FINRA Rule 13904 did not establish a tifhe lim
on motions for vacatur. 72 F.3d 234, 288 (1st Cir. 1995). There, the rule in question
was Rule 627(g) of the Rules of the New York Stock Exchange (NYSE), whichimead,
identical fashion to FINRA Rule 13904: “All monetary awards shall be paid withity thir
(30) days of receipt unless a motion to vacate has been filed with a court of esmpet
jurisdiction.” Id. at 238 n.2. The respondents argued that NYSE Rule 627(g) established
a 30day period for filing motions to vacate, reasoning that “Rule 627(g), by requiring

payment of the award within 30 days of its receipt if a motion to vacate has not been
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filed, compels the conclusiomdt any challenge to an arbitration award must be filed

within the same time period.ld. at 238. The First Circuit disagreed:

[Respondents] seek to find a time limit in Rule 627(g) that it
does not include. . . . [T]hey cannot escape the fact thagxhef
the Rule is clear. As stated by the court below, “[tlhe plain
language of Rule 627(g) . . . does not even address the question of
a time limitation on motions for vacatur, but rather establishes
when awards are to be paid and the precise momewhiah
interest begins to accrue on unpaid amounts of an award.” We are
unwilling to read a time limit into its language.

In contrast, the text of Section 12 [of the FAA] is
unambiguous, clearly setting out a-@8y time limit. Since the
Rules of the NYSE provide no time limit, we find that the FAA 90
day provision applies . . . .”

Id. at 23839 (citations omitted).

The Southern District of New York’s decision Kruse further supports the
Court’s conclusiornere See226 F. Supp. 2@t 485, 487. There, the court began by
reciting National Association of Securities Dealers (NASD) Rule 1633fA]ll
monetary awards shall be paid within thirty (30) days of receipt unless amtotvacate
has been filed with a court of competent jurisdictioid” at 485. The primary issug
Krusewas whether the respondents’ “Crdastition to Vacate” was the legal equivalent
of a “motion to vacate.” See id.at 48587. However, despite applying NASD Rule

10330 to determine postaward interest, the court applied § 12 of the FAA to determine the

5 FINRA succeeded the NASD in 200%eePress Release, FINRA, NASD and NYSE Member Regulation Combine to
Form the Financial Industry Regulatory Authod®§NRA  (July 30, 2007), available at
http://www.finra.org/NewsrooMlewsReleases/2007/p036329. Thereafter, NASD Rule 10330(h) was dephace
FINRA Rule 13904(j) with only minor changes, none of which are relevant to thisanaly
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time limit for filing a motion to vacateld. at 48788 Thus, the court did not consider

NASD Rule 10330 as establishing a time limit for filing motiosee id.

Therefore, the Court finds that FINRA Rule 13904 does not establishday30
time limit for filing a motionto vacate. As the First Circuit concludedRrudential-
Bache the plain language of that Rule does not address the question of titagidims
for motions to vacate in any wajrather,it appears aghe last of ten subsectionsder a
rule titled “Awards; andits clear purpose is to establish when awards are paid and when
interest begins to accrue on unpaid awardsgically, the Court cannot redithe Rule’s
languagethat “all monetary awards must be paid within thirty days unless a motion to
vacate has been filed” asearnng “a motion to vacate must be filed within thirty days” or
that“a motion to vacate must be filed within thirty days if an award has not been paid.”
Therefore, the correct measuwof timeliness for purposes of this prodeegds that of 9
U.S.C. 812: “three months after the award filed or delivered.” Because Questar’s
Petition to Vacate and subsequently filed Memorandum of Law both fall withRis§

limitation period, theCourt finds both were timely for purposes of the FAA.

C. Local Rule 7.1(a)

As a final threshold matter, Gorter challenges Questar’s decision ndad¢h at
memorandum of law in support of its PetititmVacate (SeeDocket No. 121, at 4.)
Gorter argues thdtecausdrule 7.1(a) of the Joint Local Rules of Civil Procediarethe
Eastern and Western Districts of Kentuckgquires that “each motion ‘must be
accompanied by a supporting memorandum,” Questar’s Petition cannot bd @eade

motion to which Gorter must respond. (Docket No-112at 4.) However, Local Rule
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7.1(a) goes on, “Failure to file a supporting memorandoay be grounds for denying
the motion.”LR 7.1(a) (emphasis added). Therefore, it is inaccurate to say Local Rule
7.1(a) necessarilyrequires denal of a motion submitted without an accompanying
memorandum of law. See Carver v. Bungh946 F.2d 451, 453 (6th Cir. 1991)
(interpreting a similarly worded Kentucky Local Ruteconclude that[tlhe use of the
word ‘may’ as opposed to ‘will,’ . . . implies that the district court has discretion
enforcing the rule)see alsdNeogen Corp. v. U.S. Dept of Justi@d06 WL 3422691, at
*2 n.2 (E.D. Ky. Nov. 28, 2006) (finding lack of strict compliance with LR 7.1(a)
excusable and declining to strictly enforce its accompanyiammorandum requirement
where to do so would “unnecessarily place form over substanB&iy; v. Fullbach
Servs. Ing. 1999 WL 33756627, at *1 (W.D. Ky. Nov. 1, 1999) (=dering in its
discretion,the merits ofa tardy responsive brief under LR 7.1{@j). Contech Const.
Prods. v. Heierli 764 F. Supp. 2d 96, 106 (D.D.C. 2011) (declinimgits discretionto
enforce a local rule amdismissa petition to vacatenaccompanied by a memorandum of
authorities where the court found that respondent was not prejudiced givetihdhat

petition adequately set forth the grounds on which the award was being challenged)

Questar filed its Memorandum of Law in Support of tRetition to Vacate
Arbitration Award and/or Motion to Vacate with Incorporated Memorandum of Law
(Questar's Memorandum)n March 29, 2012. (Docket No. -23) For the reasons
discussedsupra Part 1.B, this filing remains timely for purposes ofl3 of the FAA.
Furthermore, to the extent Gorter argues he could not effectively respond oh&nolw

respond to Questar’s Petitioa (a the confused respondent imterior Finish, 625 F.
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Supp. at 12380), this argument is untenable. Questar’s Petition makes clear its purpose
of seeking vacatuunder 810 of the FAA and alerts both the Court and Gortef 1non

the first page thauestawould befiling a supporting memorandum withinl2'sthree

month period. $eeDocket No. 1, at 1 & n.1.) Moreover, Gorter has abundantly
responded toboth the substance and form duestar’soriginal Petition andits
subsequently submitteemorandum. S$eeDocket Nos. 11; 12; 26; 27; 28; 52.)
Therebre, the Court finds no reason not to consider Questar’s Mariste@randunof

Law and in its discretiondeclines tadismiss or denfuestar’s Petitiomo Vacateon the

basis of LR 7.1(a).

* * * * *

For the foregoing reasons, Gorter’sMotion to Dismiss Questar Capital
Corporation’s Improper Petitiori to Vacate Arbitration Award, (Docket No. 12) is
DENIED.

Il. Respondent Gorter’'s “Combined Motion to Dismiss and/or For Summary

Judgment on Questar Capital Corporation’s Petition to Vacate andviotion to
Confirm Arb itration Award”

The Court turns next to Gorter’s Combined Motion to Dismiss and/or for
Summary Judgment; the Couwat this timedoes not address the portion of Gorter’s
Motion that seeks to confirm the arbitration award, but willsdonfra Part Il of this
Opinion (SeeDocket No. 11) As discussedsupra Part I.LA.3, Fed R. Civ. P.
81(a)(6)(B) provides that the Rules govern, “except as [9 U.S.C.] provide[s] other
procedures.” Title 9 does not “provide other procedures” expressly to govenmasym

judgment, but does instruct more generally undérti@at “[ajny application to the aot
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hereunder shall be made and heard in the manner provided by law for the making and
hearing of motions, except as otherwise herein expressly provided.” The Csurt ha
located noexpresscontrolling authority on whether the FAA preempts Rule 56 or
whethe summary judgment is an appropriate vehicle for seeking relief in the context of
judicial review of an arbitration awardSeelSC Holding AG v. Nobel Biocare Fin. AG

688 F.3d 98, 113 (2d Cir. 2012) (questioning, without deciding, whether the FAA
preemps Rule 56);d. at 12223 (Straub, J., dissenting) (arguing that the FAA does not
preempt Rule 56cf. Wachovia Sec., Inc. v. Gangal@5 F. App’x 671, 672, 6745 (6th

Cir. 2005) (affirming, without directly addressing whether the FAA preempts 38)le

grant of summary judgment which sought confirmation of an arbitration award under the
FAA). However, the FAA does clearly provide procedures for the relief availgin
judicial review: namely, courts are limited {@) confirmng, (2) vacating,or (3)
modifying or correcting an award.See88 911. These limitedjudicial options are
consistent with the policy “that courts should play only a limited role in reviethiag
decisions of arbitrators.’Shelby Cnty. Health Care Corp. v. Am. Fed’'n of St@tey. &

Mun. Emps., Local 173367 F.2d 1091, 1094 (6th Cir. 1992).

Here, despite its styling as a “Combinddtion to Dismiss and/or for Summary
Judgment . . . and Motion to Confirm Arbitration Award,” Gorter’'s Motion effectively
seeks to respond to (atar'sPetitionto Vacateand in turn move for confirmation tie
award. (SeeDocket No. 11.) Therefore, tk Court will construe it only as a motion to

confirm the arbitration awardnd, for the reasons discussatta Part Ill, will DENY
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that part of Gorter’s Combined Motion that seeks dismissal and/or summary jtdagne
moot.
II. Motions to Confirm and Vacate

Turning now to the heart of this proceeding, the Court presently has before it a
mass of ilings, variously styledjn which the parties have &austively argued for the
respective relief each seeké&s such, the ultimate issue before the Court is whether to
confirm or vacate the arbitration award underlying this proceeding. Accoyditig
Court turns now to the merits of Questar’s application for vacatur and Gorter’s
application for confirmation, which the Court finds maydoelressedimultaneously.

The Sixth Circuit interprets 88 9 and 10 of the FAA as making clear that
confirmation or vacatur is to be a summary proceeding, “and [that] the cwst
confirm the award where it is not vacated, modified or correctgddngale 125 F.
App’x at 676. The Sixth Circuit outlines the court’s role in reviewing an arbitration
award as follows:

[T]he plain language of the [FAA] presumes that arbitration awards
will be confirmed, and out limited role in confirming an arbitration
award under the [FAA] is well settled. The parties have contracted
for a decision by the arbitrators, not the Court. The standard for
judicial review of arbitration procedures is merely whether a party
to arbitration has been denied a fundamentally fair hearing.
Accordingly, neither the trial court nor [this court of appeals] may
reconsider the merits of an award, even wbaries allege that the
award rests on errors of fact . . . . As a matter of law, the federal
courts are merely courts of enforcement where the award has not
been vacated, modified or corrected.

Id. (citations omitted). Under the FAA, an arbitration award may be vacated on any of

the followingstatutorygrounds:
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1. where the award was procured by corruption, fraud, or undue
means;

2. where there was evident partiality or corruption in the arbitrators,
or either of them;

3. where the arbitrators were guilty ofisconduct in refusing to
postpone the hearing, upon sufficient cause shown, or in refusing
to hear evidence pertinent and material to the controversy; or of
any other misbehavior by which the rights of any party have been
prejudiced; or

4. where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the
subject matter submitted was not made.

9 U.S.C. § 10(a). The United StatesSupreme Court has exgssly held that 80
“provide[s] the FAAs exclusive grounds for expedited vacatutdll St. Assocs., L.L.C.
v. Mattel, Inc, 552 U.S. 576, 584 (2008). However, even in lightHall, the Sixth
Circuit continues to recognizinat an award may also becaded wherdound to be in
“manifest disregard of the lawE.g. Grain v. Trinity Health551 F.3d 374, 380 (6th Cir.
2008), cert. denied 130 S. Ct. 96 (2009 offee Beanery, Ltd. v. WW, L.L.G00 F.

App’x 415 (6th Cir. 2008)¢ert. denied130 S. Ct. 81 (2009).

Questarargues thavacaturis warrantecdunder §10(a)2)-(4),° as well as on the
basis of “manifest disregard of the lawThe Court has considered the entirety of the
parties’ submissions, including Questar’s Petition, (Docket No. 1)Mardorandumof
Law, (Docket No. 22); Gorter's Combined Motion and Memorandum in support

thereof, (Docket Nosll; 111); the parties exhaustive Responses, RepliesR8plies,

5 Questar only vaguely and in passing alleges that the arbitration award waegrbyg fraud or undue means under
§10(a)(1). GeeDocket No. 22, at 1, 24.) This argument is not developed further, however, and so will not be
addressed here beyond to conclude that Questar has not established that waaetmtisd under §0(a)(1).
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Responses to SReplies, and the multitude of exhibits attached theretn, ©ocket
Nos. 22; 27; 28; 45; 52; 58); and the voluminous arbitration record, which the Court
permitted the parties to physically submit to chamBer8asedon its review and
considerationof these submissions and the parties’ arguments, and for the reasons s
forth below, the Court finds that vacatur is not warranted and that the award must be
confirmed The Court will now address in detail the partiespectivearguments why
the award should be vacated or confirmed.

A. Evident Partiality

Questar arguethat vacatur is warranted, pursuant t@08a)(2), because of the
evident partiality of one of the arbitrators, Chairman David Staf8tantonor Chairman
Stanton) In this regard, Questar argues essentially threetpthat it suggests establish
evidert partiality: (1) that Stanton breached his duty to investigate and disclose a
potential conflict of interest, (2) that Stanton’s eventual disclosure did not retinady
breach, and (3) that the manner of Stanton’s disclosure did not provide Questar a
mearngful opportunity to object or tehallenge him (SeeDocket No. 23, at 310.)
Despite accurately identifying the Sixth Circuit’s standard for evidemiapgy laid out in
Appersonv. Fleet Carrier Corp. 879 F.2d 1344 (6th Cir. 198%nd Andersondnc. v.

Horton Farms, Inc. 166 F.3d 308 (6th Cir. 1998)Questar interposes the standard

" Because there is a tremendous amount of overlap and repetition in the partieshtsgumess their many responsive
filings, any citation or reference to the record regarding a party’s argwsheantd not be construed as the Court not
considering otherelated arguments presented in separate or subsequent filings. As jubt that€ourt has
considered and bases its decision on the entirety of the parties’ argumerteasggrin all outstanding filings.

8In its Memorandum of Law, (Docket No. 23at 34), Questar accurately identifies the correct standard in the Sixth
Circuit; however, the Court notes that in its responsive filing to Gortensb@®d Motion, which was filed the same
day, Questar incorrectly suggests that “[tlhe standard for evpdetiality is not whether the arbitrator believes he has
no conflict of interest but rather, whether a significant prior relatipnstight convey a ‘reasonable impression’ of
partiality, (Docket No. 22, at 7 (citin@ositive Software476 F.3d at 2881).) The “reasonable impression” or
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apparently used by other circuits in arguing that Stanton’s actions conve\ssariable
impression” of partiality.(SeeDocket No. 23, at 34, 8, 10 (citingSchmitz v. Zilveti20

F.3d 1043, 1048 (9th Cir. 1994 psitive Software Solutions, Inc. v. New Century Mortg.
Corp, 476 F.3d 278, 2881 (5th Cir. 2007)).) Gorter responds, arguing that (1) Questar
waived any objection to Stanton’s partiality, and (2) even if it did metherthe facts
from the arbitratiomor theauthorities relied on by Questar support a finding of evident
partiality. ©SeeDocket No. 28, at 127.) The Court agrees with both of Gorter’s
arguments on this issue. Accordingly, ®eurt finds that Questar waived it objection to
Stanton’s partiality by failing to raighatobjection at the hearing and, even if it did not,
has nonetheless failed to establish evident partiality under the law of thig.Circu

1. Questar waived its objecton to Chairman Stanton’s partiality by failing
to raise this objection at the arbitration hearing.

The Sixth Circuit has held that “as a general rule, a grievant must object to an
arbitrator’s partiality at the arbitration hearing before such an objedtiidin be
considered by the federal courts&pperson 879 F.2d at 13589; see alsdSheet Metal
WorkersInt’l Ass’n Local Union No. 420 v. Kinney Air Conditioning C656 F.2d 742,

746 (6th Cir. 1985) (finding waiver where a party failed to object to the partiality of
arbitrators at the arbitration hearingarly v. E. Transfer699 F.2d 552, 558 (6th Cir.
1983) (stating it “is an accepted rule in arbitration caties’ courts will not hear a claim

of bias that was not raised at the hearinglich the bias is allegedaccord Delta Mine

“appearance of bias” standard has been expressly rejected and is not the costesitiagd in this CircuitSee e.g.
Uhl v. Komatsu Forklift C9.512 F.3d 294, 3067 (6th Cir. 2008)Andersons166 F.3d at 325Apperson 879 F.2d at
1358.
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Holding Co. v. AFC Coal Props, In@280 F.3d 815, 821 (8th Cir. 2001) (concluding that
“when a neutral arbitrator is challengexd £vident partiality, the issue is deemed waived
unless the objecting party raised it at the arbitration panel”). Still, theefaduobject
may not be fatal to the aggrieved party’s claim unless “[a]ll the facts novedaag to
[the arbitrator’s] akkged bias were known . . . at the time [of the arbitratioBhtly, 699
F.2d at 558accord United Steelworkers of Am. Local 1913 v. Union R.R.638. F.2d
905, 913 (3d Cir. 1981)fi(ding failure to object fatal to a claim of bidgv]hen the

reasonsupporting an objection are known beforehand”).

Gorter argues that Questar waived its objection to Stanton’s continued sarvice a
an arbitrator by failing to object when Stanton disclosed his connection to tHe2ll66a
IBEW, a union that Gorter helped found (SeeDocket No. 28, at 118.) Gorter
further refutes the notion that Stanton’s disclosure, which was accompanied by his
statement that he did not belietheat connection would affect his impartiality, had any
“coercive” or “chilling” effect on Qestar’s ability to object.To this end, Gorteoffers
two points: (1) that Questar “had already once exercised an objection to remove an
arbitrator,” and (2) that Questar’s attorney “specifically stated KMmiSn’s disclosure
was ‘no problem.” (Docket No. 28, at 18.Ruestaron the other handrgues Stanton
“unduly delay[ed] disclosure of his connection with Local 2100 IBEW” and did not
“provid[e] Questar a meaningful opportunity to challenge . . . that [Stantoas]tadi

Local 2100 IBEW presented no conflict.” (Docket No. 22, at 5.) Questar goes on:

It was only after [Stanton] had already stated his conclusion
that he believed there was no conflict, that [he] then asked whether
there were any objections to it. Thus, Chairman Stanton’s failure
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to disclose his conflict in the appropriate ¢éimnd manner deprived
Questar of a meaningful opportunity to object. . . .

The Chairman’s repeated statements that he dibei@vehis
connection to Local 2100 IBEW would impair his ability to remain
impartial were coercive and chilled the exercise of any challenge to
the Chairman, who obviously had made up his mind on the issue
of conflict. . . . Questar’s decision to continue with the arbitration
was not a waiver because, under the circumstances, any challenge
to the Chairman would have been a fusits.

(Docket No. 22, at%.) Questarmakes much of the fact that in his opening statement
Gorter’s counsel stated: “Gorter . . . started out as a laborer. . . . So a lot ofnitssacke
old union guys and their family and friends.Seg, e.g.Docket No. 22, at 7.) This
statement, Questamaintains establishes that Stanton had constructive notice of a
potential conflict at the outset of the proceeding, thus underscoring the umtssebf

his later disclosure.

After reviewing the relevant ptoons of the transcript, specifically Stanton’s
disclosure and the colloquy between Stanton and the parties at thatekoszpted

below), the Court finds little support for Questar’s position on this issue.

[Direct Examination obne of Gorter’s formeclientsby Gorter’s
counsel]

Q. How did you come to be Mr. Gorter’s client?

A. Got introduced through the union, but I knew him when
he worked at the gas company, too, knew of hianking on the
same job si[t]e.

CHAIRMAN STANTON: Mr. Schafers, letne interrupt
you. You just indicated at one time you held a union job, is that
correct?

THE WITNESS: Yes, sir.
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CHAIRMAN STANTON: May | ask you, sir, what union
that was with?

THE WITNESS: Local 2100 IBEW for local gas electric.

CHAIRMAN STANTON: Rady Klinglesmith and those
guys[?]

THE WITNESS: Gary Klinglesmith.

CHAIRMAN STANTON: | have done arbitrations in a
labor management setting with Louisville Gas & Electric and
IBEW. | don't ever recall having any cases or any matters with
you Sir.

THE WITNESS: No, | have never had an arbitration so |
would say not.

CHAIRMAN STANTON: Once | heard that, you
mentioned | think you did say the gas company, | thought | should
let the parties be aware of that. Again, it's one of those disclosures
that | think has to be made. Kind of inadvertent since we don't
know what is going to be here, what they are going to testify about
and what their histories are.

Again, | don’t believe that will impair my ability in any
way to discharge my duties in this proceeding.

Mr. Cosgrove [counsel for Gorter], is that disclosure
acceptable?

MR. COSGROVE: Yes, sir.

CHAIRMAN STANTON: Mr. Taylor [counsel for
Questar]?

MR. TAYLOR: ltis.

(Docket No. 11-3, at 223; Tr. of Evid., at 1805:21-1807:1@mphasis added)

* % %

CHAIRMAN STANTON: At the beginning of this
proceeding in opening statements | believe you indicated that Mr.
Gorter built his book of business through various union clients, and
for the sake of getting into the same disclosure issue, are they
predominantly with buisville Gas & Electric employees, IBEW?
Mr. Gorter, I'm trying to get a clarification.

MR. COSGROVE: Is that the union you are in?

MR. GORTER: That was the union | was in and helped
start.
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CHAIRMAN STANTON: You were also in that union?

MR. GORTER: Yes, sir.

CHAIRMAN STANTON: Union clients never was
elaborated upon, and again for the purposes of this proceeding, |
don't recall ever having any matters with you personally. Correct
me if 'm wrong, after 2,000 plus cases, | can’'t keep everybody
straidht. | do not believe that to be the case.

MR. GORTER: No. | left, I left Louisville Gas & Electric,
gosh, back in '70 something after | had that injury and the union
started.

CHAIRMAN STANTON: | recall remotely about that but
not vividly, and | just wat to make sure that is all in the record.

Are there other individuals here today, the affiants that are
going to be in that same relationship with you, Mr. Gorter?

MR. GORTER: Danny Williamson worked at Louisville
Gas & Electric also, but he is the only one today, and it was a mix.

CHAIRMAN STANTON: To the extent | may see a face
and recognize someone. If that is the case, | will make the same
disclosure again when he mentions that just so the record is clear.
Again, | don't believe it has any impact all on my ability to
discharge my duties in this proceeding, but | want to be fair to
everyone here that once it became clear that there is the labor
organization we are talking about and the process of you building
your business, | have done work with them over the last 20 plus
years. So.

MR. TAYLOR: Do you represent the union?

CHAIRMAN STANTON: No, not at all. I'm the
arbitrator.

MR. TAYLOR: That is what | thought.

(Docket No. 11-3, at 237; Tr. of Evid., at 1816:24-1818:24émphasis added)

* % %

CHAIRMAN STANTON: [To the Witness] It's my guess
you probably haven't been in a proceeding like this before, is that a
fair statement?

THE WITNESS: A proceeding like this, an arbitration? |
have been in arbitrations.
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CHAIRMAN STANTON: You have been in arbitrations
before with the IBEW Local 21007
THE WITNESS: That is correct.

CHAIRMAN STANTON: Sir, | am the labor arbitrator and
| have done work with the Louisville Gas & Electric Company and
the IBEW with Bill Noyse and Gary Klinglesmith.

THE WITNESS: Very familiar.

CHAIRMAN STANTON: | don't recall having any
proceedings with you.
THE WITNESS: | don't either. . . . | think the arbitration

itself concerned a grievant by the name of Reeser.

CHAIRMAN STANTON: | don’t recall ever having
anything. It's my obligation in this proceeding to these parties to
disclose those matters. | understand your relationship with Mr.
Gorter who is a party in these proceedings through your
relationship with him at Louisville Gas & Electric Company.

THE WITNESS: Yes.

CHAIRMAN STANTON: It's my obligation to advise the
parties here that at some point in my other career, that is still
ongoing, but outside of these types of proceedings, | have in fact
worked with those parties and with the IBEW, Local 2100.

Again, for the record’s sake, | do not believe that that
would impair my ability to proceed.

MR. COSGROVE: Claimant still finds the composition of
the panel acceptable.

CHAIRMAN STANTON: Mr. Taylor[?]

MR. TAYLOR: Yes, sir. No problem.

(Tr. of Evid, at1820:211823:3; Docket No. 1B, at B-29 (reflecting only Tr. of Evid.

pp. 1822-23) (emphasis added).)

The Court’s review of this transcript and the colloquy that took place between
Stanton andhe partiestounsel in no waympresseghe Court that Stdan’s disclosure
was “coercive” or “chilling’ as Questar suggests. What the transcript does show is that

neither party expressed any concern during the proceeding as to Stantomisiecbnti
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service as an arbitrator. Further, the Court finds no reasanttudethat the facts now

being used to argue Stanton’s bias wereknotvn to Questar or its counsel at the time of

the arbitration proceedingSee Early 699 F.2d at 558. Counsel for Questar became
aware that Stanton had served as a neutral arbitrator for disputes involvibgctie

2100 IBEW upon Stanton’s disclosure on the record on November 10, 2011. The
transcript shows that with knowledge of this fact, counseQioestar not only failed to
object to any potential partiality ddtanton’spartbut in fact agreed multiple times, both
before and after a recess in the hearing, to Stanton’s continued service on the panel.
(SeeTr. of Evid., at 1807, 1819 (recess taken), 1823.) Moredkiemarbitration hearings

did not close until December 13, 2011, and the panel did not issue its award until January
13, 2012—yet Questar raised its objection to Stanton’s partiality and potential conflict of

interest for the first time in its Petition to Vacate filed in this Cdurt.

The Court does not disregard the challenges attendant to pudssgoglification
of an arbitratoiin the midst ofan arbitration proceeding Nor does the Court speculate
whether a request to dismiss Stanton would have been granted at the heatjras tiBe
Eastern District of Michigan aptly put it ithomas Kinkade Co. v. Lighthouse Galleries,
LLC, “[although]a party that seeks to disqgifiglan arbitrator after commencement of the
hearing faces an uphill battle. . . . Nonetheledgt[party had to make an objection if
they wished to preserve the issue for review, even at the risk of contributing to [the

arbitrator’s] disfavor of theirause.” 2010 WL 436604, at *7 (E.D. Mich. Jan. 27, 2010),

% This is not to suggest that Questar was required to lodge a formal objectiorerbeheeclose of arbitration
proceedings and the issuance of the award, as the Court has found no authorityalbpeoifsuggest such a
requiranent. However, Questar’s failure to lodge such an objection, in light of ite®Ex@mssent to Stanton’s
continued service at the hearing, weighs decidedly in favor of finding thata@wesved any objection to Stanton’s
partiality.
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and reconsideration denie@010 WL 1626697 (Apr. 21, 2010). Put another waardy
cannot remain silent as to perceived or actual partiality or bias and therbjetdrafter

the panel reachem unfavorable decisiorSee generally Commonwealth Coatings Corp.

v. Cont'l Cas. Cq.393 U.S. 145, 151 (White, J., concurring) (“The judiciary should
minimize its role in arbitration as judge of the arbitrator’s impartiality. Thatisobest
consigred to the parties, who are the architects of their own arbitration process . . . .”).
Accordingly, the Court finds that Questar waived its objectioilChairmanStanton’s
partiality by failing to raise that objection during the arbitration proceediegjte

having all the facts now argued available tatithat time

2. Even if Questar did not waive its objection toChairman Stanton, the
facts do not support a finding of evident patiality.

In the Sixth Circuit, “evident partiality will be found where a reasonable person
would have to conclude that an arbitrator was partial to one party to the arbitration.”
Apperson 879 F.2d at 1358 (internal quotation marks omitted). This standard does no
require proof of actual bias, but does require more than an “appearance ofSsasd.
Andersons166 F.3d at 325. “It is not enough to demonstrate an amorphous institutional
predisposition toward the other side, because that would simply bepib@rapceof-bias
standard that [the Sixth Circuit] ha[s] previously rejectedlil v. Komatsu Forklift Cg.

512 F.3d 294, 3067 (6th Cir. 2008) (citation and internal quotation marks omitted).
Instead, a party must establish “specific facts that inglicaproper motives on the part

of the arbitrator.”1d. (citation and internal quotation marks omitted).
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Questar’s principal claim as to Stanton’s partiality tow@ntteris that Stanton
failed to disclose the fact that hadarbitrated cases which Gorter’s former union, the
Local 2100 IBEWwas a party This failure, Questar insists, buttressed by “[a] number
of clear instances . . . including limits on cr@ssmination, limits on evidence, reliance
on a contract not attached to the StatementlainC and other errors . . . intolerably
compromised the integrity of the Gorter Arbitration proceedings and conveyed a
‘reasonable impression’ of partiality.” (Docket No-23at 10.) Despite that “reasonable
impression” is not the standard in thiscait, seesupra Part Ill.A, Questar offersin
effect,no more than an amorphous proposition that Stanton was partial toward Gorter.
Regardless tether Stanton’s relationship with the Local 2100 IBEW was the *“trivial”
sort that requires no disclosulee e.g, Commonwealth 393 U.S. at 150 (White, J.,
concurring);Uhl, 512 F.3d at 307, Questar has established no specific facts showing that
Stanton had an improper motive, such as a longstanding and ongoing relationship with
Gorter or a financial interesh the outcome of the proceedingSeeUhl v. Komatsu
Forklift Co, 466 F. Supp. 2d 899, 906-07 (E.D. Mich. 20@tding no evident partiality
where there was no evidence of an ongoing business relationship or thatoarb#cat
financial interesin the outcome of the arbitration, in spitetbé fact that arbitrator and
counsel for one of the parties had past dealings in a prior litigatifig, 512 F.3d at
307-08. Stanton disclosed serving aseutral arbitratorfor matters in which the Lota
2100 IBEW was a party over some 20-plus years; buaybged that hdid not represent
the Local 2100 IBEW. Moreover,Gorter’s direct involvement with that union ceased

more than 30 years ag@ssuming, without deciding, that Stanton did breach & thut
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disclose his connection to the union and that his-amitration disclosure did not
remedy that breach, Questar nonethelessfailed to establish why this connection
would lead a reasonable person to conclude that Stanton was partial to Gbetdact
that the Panel ruled against Questar does not establish that they did so bécause o
Stanton’s improper motives and, thus, provides no evidence of evident partdiey.
e.g, Urban Assocs., Inc. v. Standex Elecs.,,12012 WL 1079723at *10 (E.D. Mich.
Feb. 17, 201p adopted by012 WL 1079720 (E.D. Mich. Mar. 30, 2012Accordingly,
the Court “will not rush to conclude that an arbitrator is evidently partidhl, 512 F.3d
at 308.

T—

For these reasons, the Court concludes (agéstar waived its objection to
Chairman Stanton’s partiality by failing to raise that objection during the arbitration
proceedingdespite having all the facts now argued available to it;thet even if
Questar did not waive its objection @hairmanStanton, it still has failed to establish
evident partialityon Stanton’s part Therefore, vacatur is not warranted under 9 U.S.C.

§10(a)(2).

B. Refusingto Hear Evidence Pertinent and Material to the Controversy

Questar nextontends that the award shouldvaeated because the Panel refused
to hear pertinent and material evidenaed because the Panptevented Questar from
offering witness testimony from a number of Gorter's former clients. It el w
established in this Circuit that “[a]rbitrators aret ound by formal rules of procedure

and evidence, and the standard for judicial review of arbitration procedures is merely
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whether a party to arbitration has been denied a fundamentally fair heaBagrick
Enters., Inc. v. Crescent Petro., In2012 WL 3668006, at *6 (6th Cir. Aug. 27, 2012)
(alteration in original) (quotingNat’l Post Office Mailhandlers v. U.S. Postal SeiRb1
F.2d 834, 841 (6th Cir. 1984)accord Dobson Indus., Inc. v. Iron Workers Local Union
No. 25 237 F. App’x 39, 48 (6th Cir. 2007\ationwide Mut. Ins. Co. v. Home Ins. Co.
278 F.3d 621, 625 (6th Cir. 2002Arbitrators are “expected to act affirmatively and to
simplify and expedite the proceedings before [them]Urban Assocs.2012 WL
1079723, at *11 (alteration in original) (quotik@rsythe Int’l, S.A. v. Gibbs Qil Co. of
Tex, 915 F.2d 1017, 1022 (5th Cir. 1990)). “Arbitrators are not bound to hear all the
evidence tendered by the parties; they need only afford each party the oppddunity
present their arguemts and evidence.Urban Assocs.2012 WL 1079720, at *4 (quoting
Terk Techk. Corp. v. Dockery86 F. Supp. 2d 706, 709 (E.D. Mich. 20008ccordingly,

not every failure to receive evidence constitutes misconduct urid§a¥3); instead, the
guestion issimply whether a party was deprived of a fundamentally fair procee@eg.
Urban Assocs.2012 WL 1079723, at *11 (referenci@entury Indem. Co. \Certain
Underwriters at Lloyd's, Londqrb84 F.3d 513, 557 (3d Cir. 200%airchild Corp. v.
Alcoa, Inc, 510 F. Supp. 2d 280, 287 (S.D.N.Y. 2007)). Thus, where arbitrators refuse to
hear certain evidence, a petitioner must show that the excluded evidence wésd toater
the arbitrators’ determination and thiaé refusal to heathatevidence was so prejudicial
that the party was denied fundamental fairnéd&rren v. Tacherl14 F. Supp. 2d 600,
602 (W.D. Ky. 2000). The standard for the Court's review of whetinerarbitrators’

decision constituted “misconduct” undef@(a)(3) is‘abuse of discretioh Floyd Cnty.
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Bd. of Educ. v. EUA Cogenex Cqr98 F.3d 245, 1999 WL 1023704, at *2 (6th Cir.
1999) (unpublished table decision) (citisghmidt vFinberg 942 F.2d 1571, 1573 (11th

Cir. 1991)). “To meet this standard, the party seeking to vacate the arbitratoth aw
must prove by clear and convincing evidence that the arbitrator had no reasonable basis

for his decision.”Id. (citing, e.g, In re Time Constr., In¢.43 F.3d 1041 (6th Cir. 1995)).

Questar’s arguments in regard to the Panel’s refusal to hear material and pertinen
evidence under 80(a)(3) are presented in such a way as to blur the line between this
issue andhoseof whether the arbitrators exceeded or imperfectly executed their powers
(under 810(a)(4)) or based their award on a “manifest disregard of the law” (under this
Circuit's precedente.g, Grain v. Trinity Health 551 F.3d 374 (6th Cir. 2008 offee
Beanery, Ltd. v. WW,.L.C,, 300 F. App’x 415 (6th Cir. 2008)). Under this headihg,
Courtreadsfour basic contentionby Questar (1) that the Panel improperly considered
the IAR Agreement; (2) that the Panel ignored critical facts and/or impropersidayed
theevidence, including Gorter’s expert’s testimony and Gorter’s own tesyimegarding
the sale of his book of business calculating its award for damagd8) that despite
allowing Gorter to introduce evidence through the testimony of his attorneyn Jas
Hargadon (Hargadonthe Panel improperly allowed Hargadon to assert the attorney
client privilege on Questar’s cregxamination; and (4) that the Panel improperly
excluded testimony from Gorter’s former cliehtsHowever,only the latter two appear

to fall appropriatelywithin §10(a)(3)’s purview of “refusing to hear evidence pertinent

19 Questar raises additional claim that it was deprived a fundamentally fair hearing due to isswbgng Chairman
Stanton’s nonor late disclosure and potential biaSeéDocket No. 2, at 2324.) The Court previously addressed
this argument in Part I1l.A.Zupra and found no evident partiality. Accordingly, to the extent these isdats e
“misbehavior by which the rights of any party have been prejudiced” urid#a$(3), the Court is satisfied, based on
its previous analysis, that this argument doesentitle Questar to vacatur under subsection (a)(3).

Paged1 of 60



and material to the controvers¥” Accordingly, the Court will addreske former two

argumentsnore fully in its discussion of §{8)(4), infra Part III.C.

1. Questar was not denied a fundamentally fair hearing in relation to the
testimony of Jason Hargadon.

Questr argues that the Panel allowed Gorter to introduce evidence on a number
of key issues through the testimony of Gorter’s attorney, Jason Hargadon, buédiepriv
Questar of a fair hearing by allowing Hargadon to assert the attolieay privilege in
response to some of its questions on ceo@snination. $eeDocket No. 232, at 2022.)

In essence, Questar pissthat the Panel allowed Gorter to use Hargadtastimony
simultaneouslyas a “sword” in support of his claims and as a “shield” to key questions
posed by Questar on cressamination. (Docket No. 238, at 21.) Questar further
contends that the attornelient privilege had been waived as to Haadnd that the
Panel incorrectly concluded that it had not been. (Docket N&, 28 22.) Gorter
responds with essentially three agreements: (1) that Questar did atbisesbefore the
Panel that Gorter waived the privilege, and thus the Panel correctly found no \(@jver;
that even if Questar could establish a waiver, the Panel was not staatig by the rules

of evidence regarding the attorneljent privilege or waiver thereof; and (3) even if there

1170 the extent Questar intends the former two contentions to impliddi&gg3)'s “any other misbehavior by which
the rights of any party have been prejudiced,” the Court finds these argumentsnsme appropriate under
§10(a)(4)’s grounds of the arbitrators exceeding or improperly executing theargowhis is because refusing to
considerevidence is not the equivalent, for purposes @D®&)(3), of refusing tdear evidence. See, e.g.In re
Arbitration Between Interdigital Commc’ns Corp. and SamngsElecs. C9.528 F. Supp. 2d 340, 352 (S.D.N.Y. 2007)
(rejecting petitioners’ argument that “refusal to propedysiderrather than their outright refusal bear [evidence]
justifies vacatur” as contrary to1®(a)(3)). Moreover, “vacatur is not appropriate under Section B)(aj(ere the
losing party in an arbitration merely takes issue with the weight acctvdedtain evidence actually considered by the
panel or with the panel’s rejection of arguments related to such evidddce.”
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was a waiver and the Panel should have ragedrthat waiver, Questar cannot show that
any information that would have been elicited from Hargadon would have been material
to the Pane&d decisionsuch thatvacaturis warrantedunder 810(a)(3). SeeDocket No.

28, at 27-31.)

One of the problems presented by a voluminous record sutble ascord heres
the sheemass from which to extra¢ie., “cherry-pick”) particular lines of questioning
and testimonyin support of orn opposition to a given argument. In considering this
issue, the Court has read and examined the entirety of Hargadon’s tesasnaeyl as
the colloquy among the parties and the Panel immediately prior to that testimony
regardingthe issues of privilege and waiverSegTr. of Evid., at 12891498.) After
carefully reviewing he whole of that transcript, the Court reaches the following
conclusions: First, the Court cannot conclude that Gorter waived his atmiesy
privilege as to Hargadon; second, even if he did, the Court finds the Panel did not abuse
its discretionin pemitting Hargadon to assert the privilege in response to certain
guestions by Gorter’s counsel; and third, and perhaps most importantly, even if th
privilege was waived and the Panel erred in permitting Hargadon to asserivileger
the Court finds tis error neither rises to the level of making the Panel “guilty of
misconduct nor wasso prejudicial as to deny Questar a fundamentally fair heatioky

that vacatur is warranted undet@(a)(3).

Immediately before Hargadon was calledaagitness, theparties discussed with
the Panel the issaef privilege and waiver. SeeTr. of Evid,, at 12891304.) This

discussion shows a great deal of confusion among the parties dPahikleas to Gorter’s
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intentionto waive or not waive the privilegeHowever,after a brief recesthe hearing
resumed, and the transcriptore clearlyreflectsthe positions of the parties and the
conclusions reached by the Panel. Chairman Stanton began by acknowledging the
confusion and stating, “[I]Jt was never my intent to require Mr. Hargadon or Mr. Gorter
waive the attorneglient privilege with respect to the testimony of Mr. Hargadon.” (Tr.

of Evid., at 1298.) Gorter then stated it was his desire to preserve the prankkgleat

he did not wish to waive it. (Tr. of Evid., at 1299.) Chairman Stanton recited his
understanding thatlargadon was begncalled only as a fact witness and would testify
only to the events and conversations he had with persons other than Gorter. (Tr. of Evid.,
at 12991300.) The Panethen invited Questarto respond on the record and lodtge
objections, whicht did. (SeeTr. of Evid., at 130€L303.) In spite of Questar’s argument

that the privilege had been waived, the Panel maintained its thliogghout Hargadon'’s
testimony that it had not. Counsel for Gorter stated he would make consideratite eff
during his questioning to avoid soliciting any privileged communications and, in fact,
did. Moreover,counsel for Questar, despitaceasinglharguingthere had been a waiver
implicitly acknowledged on several occasions the privilege’s continti@idy, or at least

the lack of waiver?

12 At the risk of itself cherrypicking snippets of dialogue, the Court references the following statemesugport of
this statement:

(1) Questar's counsel's statement during recesamination after asking whether Hargadon knew what an
NASD action against Gorter entails: “A [by Hargadon]: Yes. It entaif3 [by Questar’s counsel]: Just say
yes. . .. |l don’'t want you to waive the privilege.” (Tr. of Evid., at 1488)

(2) Questar's counsel’'s statements during redirect objecting to the question,otDkngw if anyone from
Questar had ever met any of Mr. Gorter’s clients ever before?” asked by Goriemselcd|Questar’s
counsell: Mr. Chairman, that is going to invade the privilege because thevaplyhe would know is
whether Mr. Gorter told him, | think. Soen’t we going a little far afield?” (Tr. of Evid., at 1496).

Paged4 of 60



The bottom line here is thdhe examination of Hargadon, by both parties,
certainly walked a fine linén regard to the privilege issue; still, the Panel found again
and again throughout this particutegaringthat Questar had nefstablishecg waiver of
the attorneyclient privilege. As previously stated, “[a]rbitrators are not bound by formal
rules of pocedure and evidenéeNat'| Post Office Mailhandlers751 F.2d at 841Thus,
the decision to find or not find a waiver was within the discretion of the P&selause
the Court does not find that Questar has “prove[n] by clear and convincing evidanhce t
the [Panel] had no reasonable basis for [its] decision,” the Court is unwillimntdude
that Gorter waived the attornejient privilege as to Hargadon her8ee Floyd Cnty. Bd.
of Educ, 198 F.3d 245, 1999 WL 1023704, at *2 (citiegy, In re Time Constr., InG.43

F.3d 1041).

Furthermore, even if there was a waiver and the Panel erred in concluding there
was not, the Court nonethelessconvincedthat 8 10(a)(3) doesnot warrant vacatur
based on treefacts. Questar argues that the Panel allowed Hargadon’s testimony to be
used as a “sword” in support of his claims while allowing Hargadon to asseregeidb
a “shield on crossexaminationtherebypreventing Questar from introducing pertinent
and naterial evidence on key issues and deprivingf a fundamentally fair hearing.
These key issues, according to Questar, include “Gorter’s sale of his booknafsisusir
$4,000,000, Gorter's necompliance with Questar’s request for information and
documents, . . . and the timing of Gorter’s purported attempt tgmekefore being
terminated’” (Docket No. 232, at 22.) But during the examination of Hargadon, Questar

had the opportunity to crogxamine the witness and then recrezamine him not onge
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not twice, buthree times (SeeTr. of Evid., at 1356 (cross), 1483 (recross), 1491 (second
recross), 1497 (third recross)And throughout the fullay hearing in whiclhetestified,
Hargadonasserted the attornajient privilege only a handful of times and then only
when asked questiordirectly implicating communications with or advice provided to
Gorter, his client. Moreover, a great deal of the information Questar’s coonggit $0
elicit waseither already in the record, had already beeifiegsto by Gorter himself, or

was available from other sources free of the constraints of privilege.

For example, Questémcuses heavily othefact that Hargadon assertpdvilege
when asked whether he advisgdrterregarding the sale of Gorter’s book of business:
“Gorter himself initially testified, under oath, that he had sold (not that hedveslil or
planned to sell) his book of business for $4,000,000. Then, when that testimony proved
problematic in the arbitration, he sought to create doubt on the issue by having his forme
attorney suggest that perhaps Gorter had not received the $4,000,000But when
Questar attempted to ask questions about the issue, it was thwarted by the improper
invocation of attornexlient privilege.” (Doclet No. 45, at 12.) This position, however,
does little to support vacatur unded®@a)(3) for several reasongirst, to the extent
Questar wanted to present evidence that Gorter sold the book of business for $4 million
in order to show that Gorter suffered no damages or to show mitigation, this objective
was alreadyealized In crossexamining Hargadon, Questar read a portion of testimony
previously given by Gorter where Gorter acknowledged selling his book of bsidre
$4 million. (Tr. of Evid.,at 143637.) Questar then asked Hargadon whether he was

aware of that sale, to which Hargadon replied: “No, I'm not. | was awsareohise went
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into foreclosure, so | don'’t think he got $4 million.” (Tr. of Evid., at 1437.) It was only
when asked whether taglvisedGorter regarding the sale did Hargadon assert privilege.
(Tr. of Evid., at 1438.) In facGorter’s damage expert, Mark Leverenz, testified the next
day that Gorter did not actually receive payment for the sale, (Tr. of Evid., at 8569)
Gorter himselfalsotestified three days later that tiel not receive the $4 millior{Ir. of
Evid., at 2008 Second Questar’s assertion that “[w]ith the Panel’'s blessing, Hargadon
testified regarding a number of key issues, including Gorter’s sale of tksabdusiness

for $4,000,000” is borderline misleading. It appears that Gorter did not raise the issue at
all on directexamination; it was Questar who first brought up the $4 million sale during
its cross. So to the extent Questar wanted tothet$4 million sale in front of the Panel,

it did so, despite consistent testimony that the $4 million was never actuallyegtogiv
Gorter Thatneither Hargadon'sl.everenz’s,nor Gorter’s testimonygave Questar the
support it wanted does warrant vacatur, nor does the fact that Hargadordguesalége

well after testifying he was unaware of the sale

Thus, the Court cannot conclude that Questar was prevented from inquiring into
these issues, nor that the Panel is “guilty of misconduct . . . in refusing to hearcevide
pertinent and material to the controversy . . . or any other misbehavior by waictits
of [Questar] have been prejudiced.” 9 U.S.@0&)(3). Accordingly, the Court finds
Questar was not denied a fundamentally fair hearing in relation to the tegtidason

Hargadon.
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2. Questar was not denied a fundamentally fair hearing in egard to its
request that the Panel subpoeneore than 50 of Gorter’s former clients.

In its October 28, 2011, motion before the Panel, Questar requested that the Pane
issue subpoenas to some 55 former clients of Gefterdetermine the circumstances of
their decision to transfer their accountst purposes oQuestar’'s damages claim against
Gorter. SeeDocket No. 116, at #8.) However, in a hearing before the Panel on this
motion, Questar conceded it need not @leryone on this list, but insisted it was

imperative that it be allowed to cresgamine the 10 who had signed affidavits:

We understand this is a long list. We need to call all of these
people? | assume not. . . .

But out of our list, the 10 who havégsed the affidavits is
imperative that we be allowed to cressamine them for all the
reasons in our briefs on those. If the panel feels this is too much,
at a minimum those ten, we must be able to eeassnine those
live in front of the panel . . ..

(Tr. of Evid., at 1260.) The Panel subsequently denied Questar’s motion to subpoena all
55, but granted its motion to subpoena 1Bavhom Questar identified as “imperative.

(Tr. of Evid., at 1276-77.)

As previously statedrbitrators are natequiredto hear all the evidence tendered
by the parties; they need only afford each partyair opportunity to presdntheir
arguments and evidenceJrban Assocs.2012 WL 1079720, at *4c{ting Terk Tech.
Corp., 86 F. Supp. 2d at 70%ee also Nat’l Post Qffe, 751 F.2d at 841 (“Contrary to
the [petitioner’s] suggestion, fundamental fairness does not require thaatarkitear

any and all evidence that a party might wish to offer.”). . An arbitration panel, like a
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trial court, enjoys broad discretion in deciding whether to allow testimé&ny, Urban
Assocs.2012 WL 1079720, at *5ferk Teck. Corp, 86 F. Supp. 2d at 70%Accordingly,

not every failure to receive evidence constitutes misconduct uriddaf3) See Urban
Assocs. 2012 WL 1079723, at *11 (referencit@entury Indem. Cp.584 F.3d at 557,
Fairchild Corp, 510 F. Supp. 2d at 287). Thugetitionermust show that the excluded
evidence was material to the arbitrators’ determination and thatréfiesal to hear the
evidence was so prejudicial that the party was denied fundamental faikhasen 114

F. Supp. 2d at 602. Questar has failed to make such a showing here. The decision not to
subpoena all 55 former clients but instead to subpoena onliOtiado had submitted
affidavits was within the Panel’s discretiorSeeNat’l Post Office 751 F.2d at 841
(affirming an arbitrator’s discretion in limiting cumulative evidenc®)oreover, Questa
expressly conceded that all 55 were not necessary and requested that at ntimemum

Panel subpoena the hbst imperative, which it ditf
* % * % %

Accordingly, for these reasons, the Court will not vacate the arbitration award on
the basis of a refusal to hear evidence or a lack of fundamental faim#=s9 U.S.C.

§10(a)(3)

13 Gorter avers that “it must have not been as imperative as counsel for Quitisthr amgued, because Questar did
not serve these 10 subpoenas (or if Questar did, it did not call any 10 te witnesses.” (Docket No.-11at 30.)
Questar has not directly refuted this statement, and the Court’s review dbitnatian proceedings reveals that of the
55 Questar requested be subpoenaed and the 10 that were, Questar called ndiye ®ixesftithe individuals on the
list of 55 were called to testify but by Gorter, not Questar, and Questaaffeaded the opportunity to creezsamine
each. $eeTr. of Evid., at 17671854.) Therefore, these facts further dissuade the Court thativecatarranted on
these grounds.
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C. Arbitrators Exceeding or So Imperfectly Executing Their Powers

Questarfurther argues that vacatur is warranted undéi0&)(4) because “[t]he
Panel exceeded it powers or imperfectly executed them by awarding substanagles
on claims which were not factually supported by the reco(@dcket No. 232, at 25.)
Specifically, Questar maintains that (1) neither Gorter’s contract claimsidefamation
claim are not supported by the record, and (2) the Panel exceeded oedathpertecuted
its powers to the extent it based the award on Gorter’s negligence argénegpier se

claims, or on his tortious interference claim. (Docket No. 23-2, at 25-38.)

Unfortunatelythe award is devoid of any rationale or explanation as to the factual
basisfor the Panel’'s decision, the particular theory or cause of action upon which the
award is basedindbr how the Panel calculated the award figuBait, importantly, this
is precisely the outcome contracted for between the par@GésUnited Steelworks v.

Enter. Wheel & Car C9363 U.S. 593, 598 (1960) (“Arbitrators have no obligation to the
court to give their reasons for an awargdDawahare v. Spence10 F.3d 666, 66@th

Cir. 2000) (“Arbitrators are not required to explain their decisionsifje FINRA Rules,

which the parties agreed would govern the arbitration via theirobmifSubmission
Agreement, statenly that “[tjhe awardnay contain a rationale underlyingehraward.”
FINRA Rule 13904(f) (emphasis added). Paragraph (g) of Rule 13904 provides that the
parties may request an “explained decision,” which subparagraph (g)(2)sdafin@a
factbased award stating the general reason(s) for the arbitrators’ deci€ib Green v.
Ameritech Corp.200 F.3d 967, 976 (6th Cir. 2000) (“If parties to an arbitration wish a

more detailed arbitral opinion, they should clearly state in the agreement tiee dég
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specificity required.”). Apparently, no such request wasdaahere. And, as the Sixth
Circuit has stresseavhere the arbitral agreement imposes no duty of explanation on the
arbitrator, “remand for the purpose of having the arbitrator clarify his reasam@uld be

inappropriate.”ld. at 977 n.9.

Thus, the Cor is presentg with an unexplained award; four separate legal
theories, any one or more of which could have been the Panel’'s basis for its award; and a
voluminous record of arbitration filings, a multitude of exhibits, and thousands of pages
of transcripion. And with this, Questar effectively would have the Court conduct a
review on the merits, eliminatingvery legally plausible linef reasoningthat would
support the awardasedon each of Gorter’s four legal theories, and then vacate the
award by finding that the Panel exceeded its powers undeiO@&)(4). The FAA,
however, does not provide the Court such authority, and the @durnot be lured into
reviewing the merits of the Panel’s decisi@ee, e.g.Wachovia Sec., Inc. v. Gangale
125 F. App’x 671, 677 (6th Cir. 2005) (“[N]either the trial court nor [the] Court [of
Appeals] may reconsider the merits of an award, even when the parties allede that t
award rests on errors of fact or on misinterpretation of a [contracBVen if Questas
claims could serve as a proper basis for vacatur, the Court, fortunagely, not go
farther than Questar’s first argumetot conclude that vacatur is not warranted under
§10(a)(4). Questar argues that the award “is not rationally supported by, or desived f
the [RRA] and therefore cannot be upheld on those grounds.” (Docket }.a228.)

The Court disagrees.
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In this Circuit, “[tlhe burden of proving that the arbitrators exceeded their
authority is great.”Solvay Pharm., Inc. v. Duramed Phat Inc.442 F.3d 471, 476 (6th
Cir. 2006) (quotingNationwide Mut. Ins. Co. v. Home Ins. C830 F.3d 843, 845 (6th
Cir. 2003)). “[Clourts must accord an arbitrator’s decision substantial defdrenaase
it is the arbitrator’s construction of the agreement, not the court’s comstrutct which
the parties have agreedld. (quotingBeacon Journal Publ'g Co. v. Akron Newspaper
Guild, Local No. 7114 F.3d 596, 599 (6th Cir. 1997)). Because “[a]rbitration is a matter
of contract . . . [tlhe terms of the [arbitration] contract define the powers afbiteator,
and ‘as long as the arbitrator is even arguably construing or applying thieafarb]
contract and action within the scope of his authority, that a court is convinced he
committed a serious error does not suffice to overturn his decisidd.”at 47576
(quoting United Paperworkers Int'l Union v. Misco, Inc484 U.S.29, 38 (1987)).
Further, “courts must refrain from reversing an arbitrator simply usscahe court
disagrees with the result or believes the arbitrator made a skEgalsr factual error.”

Id. at 476 (alteration omitteds€¢cond emphasis adde@uaing Merrill Lynch, Pierce,

Fenner & Smith v. Jargg0 F.3d 418, 421 (6th Cir. 1995)).

Following the Supreme Court’s guidancdJnited Steelworkerghe Sixth Circuit
hasinstructed “if the arbitrator’s award draws its essence from the . . . agreemedtis
not merely thearbitrator’s own brand of industrial justice, the award is legitimate.”
Solvay 442 F.3d at 476 (internal quotation marks omitted) (quoBegcon Journal
Publ’g, 114 F.3d at 599Jnited Steelworkers363 U.S. at 597)An award fals to “draw

its essence from the agreement” when:
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(1) it conflicts with express terms of the agreement; (2) it imposes
additional requirements not expressly provided for in the
agreement; (3) it is not rationally supported by or derived from the
agreementor (4) it is based on “general considerations of fairness
and equity” instead of the exact terms of the agreement.

Id. (quotingBeacon Journal Publ’gl14 F.3d at 600). However, before proceeding to the
“draws its essence” analysis, a court must first determine “whether a claimbitraitars
have exceeded their powers attacks thieiti@bility’ of a particular matter, or merely the
consistency of an award with the terms of a[n] [arbitration] contract ontt@mtiaat is
properly arbitrable.” Id. at 477. Here, Questar’s argument is properly characterized as
the latter: a challenge to the consistency of the award with the terms afbitration
agreement? But Questar’s reasoning dhis argument is offpoint. Questar insists that
the award “dog not draw its essence from the Agreement attached to the Statement of
Claim.” (Docket No. 22, at 25.) But the “Agreement” to which Questar refers is the
RRA, not the arbitration agreement(which here is theUniform Submission
Agreement)®> A careful reading ofSolvay makes clear that the “draws its essence”

analysisis thus applicable to the Uniform Submission Agreement,tlas arbitration

1 This conclusion is buttressed, in no small part, by the fact that Quegtsesats position in terms of the more
deferential standard of whether the award “draws its essence.” (Docket-Roat’®5);see Solvayd4 F.3d at 47778
(distinguishing the “more deferential ‘draws its essence’ test” frometbee deferential test applied where a petitioner
challenges “the ‘arbitrability’ of a particular matter”).

150n page 2 of its Memorandum of Law, Questar refers thytt@ “an Agreement,” which it then identifies
parenthetically as the “Registered Representative Agreement” attached as Ex(beDocket No. 233). In its
“draws its essence” analysis, Questar again cites the RRA in reference to “the Agredecket No. 232, at 25.)
Thus it is clear that Questar refers to the RRA in its argument, not the rdr8idsmission Agreement.
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agreement, andot to the underlying contractual agreement, the RRAccordingly, to

the extent Questdocuses its analysis on the RRE, argumentnisses the point.

Proceeding now to the question whether the award fails to draw its essence fro
the arbitration agreemergt.e., the Uniform Submission Agreemgnthe second and
fourth drawsits-essenceelements seem inapplicable here. The second element is
inapplicable because the damage award imposed no requireMehts; fourth is
inapplicable because the Panel gave no indication that its award was motiyated b
considerations of fairness and daguiather than the terms of the arbitration contract.
Thus, the Court is left with the first and third elements. The first element, whbkée
award conflicts with the express terms of the contract, offers littletbeQpuestar here.
Because the awdris sient as to the Panel's reasonitmher than to state that the
arbitrators acknowledge having read the pleadings and other materials provided by t
parties and that the award is based on the arbitrators’ consideration of the pleadings,
testimony, and evidence presented at the héatimg award cannot be read as conflicting

with the express terms of the Uniform Submission Agreement.

Therefore, all that remains is thieird drawsits-essence elementwhether the

award was “rationally supported by or derived from” the Uniform Submission

6 Moreover, Questar has not alleged that the RRA contained an arbitratioa efapsvision, but rather expressly
stated tht “Pursuant to the Uniform Submission Agreement, Questar agreeditmatar the present matter in
controversy.” (Docket No. 23, at 12 (internal quotation marks omitted).) This situation is distinguistiadsh the
factual circumstances in many of tbases discussed in this Part, where the arbitration agreement itself imexbntai
within the contract underlying the dispute.

17 Questar asserts that the award does not draw its essence from the agreeareng the RRA, because it would
“impose the addiional extracontractual obligation of requiring Questar to advise Gorter regardatg kcensing
requirements.” (Docket No. 28 at 28.) But again, this misses the point by focusing on the RRA, not the anbitrat
agreement. Thus, this argument ighaut merit because the award clearly imposes no additional requirements not
expressly provided for in the Uniform Submission Agreement.

Pageb4 of 60



Agreement.Solvay 442 F.3d at 482. Here, as noted above, “[i]f a court can find any line
of argument that is legallylgusible and supports the award then it must be confirmed.”
Id. at 483(alteration in original) (quotindaros 70 F.3d at 421)Questar argues at length
why a finding for Gorter on each of his four theories was not supported leyittence

in therecod. However, this argument again misses the pdestr effectively wants

this Court to review the Panel’s decision and conclude it is not supported by the evidenc
or was based oan erroneous determination of contested issues. But the Court will not
review, as Queat urges, whether each of Gorter’s claims is supported by the retbhed.
Panel has already done and, despite providing no explanation as to which theory or
theorieson whichit based its awardiasdecided that thevidencebefore it supported an
award based on one or more@drter’sclaims. The Panel heard evidence as to each of
Gorter’'s claimsas well as to the calculation of damages. Questar was afforded an
opportunity to challenge this evidence by presenting evidence of its own and cross
examining Gorter’s witnesses. The Panel then proceeded to theiglvidence before it

and issuean award. Whether the evidence satisfied the elements for each of Gorter’s
claims and supported an award on any or all of his theoassfav the Panel to decide,
which it did, albeit without exposition, by issuing an award in favor of Gortee
Solvay 442 F.3d at 485 (concluding that “courts must defer to an arbitration panel’s
interpretive determinatits of even legal questions, paularly where the legal stanah

requireqa factbased inquiry]”).

To conclude, Questar has failed to convince the Courtttlgataward was not

“rationally supported by or derived from” the Uniform Submission Agreement and that
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there exists no “line of argument that is legally plausible [to] support[] therdaiv
Solvay 442 F.3d at 4883. The Supreme Court and this Circuit have both admonished
courts that “as long as the arbitrator is even arguably construing or @pfhigicontract

[to arbitrate] and acting within the scope of his authority, that a court is convinced he
committed a serious error does not suffice to overturn his degisiocordingly, “courts
must refrain from reversing an arbitrator simply because the dasagrees with the
result or believes the arbitrator made a serious legal or factual ekaco 484 U.S.at

38; Solvay 442 F.3d at 476 Furthemore in applying the Supreme Court’s decisions in

this context the Sixth Circuiten bang¢ unequivocally held:

Misco andGarveyshow that the [Supreme] Court means what it is
saying. In both cases, the Court held that once it is established that
the arbitrator was construing or applying the [arbitration] contract
(and acting within the scope of his authority), it made no differenc
whether the arbitrator had committed “serious,” “improvident” or
even “silly” errors in resolving the merits of the dispute.

Mich. Family Res., Inc. v. Serv. Emps. Int'l Union Local 514¥b F.3d 746, 753 (6th
Cir. 2007) (en banc) (applyindisco, 484U.S. at 3839; Major League Baseball Players
Ass’n v. Garvey532 U.S. 504, 5020 (2001)). Here, the Court finds nothing to suggest
that the Panel was not arguably construing the Uniform Submission Agreemerdasor w
acting outside the scope of its auibp Thereforethe Court finds that the Panel did not
exceed its powers by awarding Gorter damages and that vacatur is not warraate® und

U.S.C. §10(a)(4).
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D. Manifest Disregard for the Law

Finally, Questar argues that the award should be vacated because it wasiissued i
manifest disregardor the law. (Docket No. 22, at 3840.) In this vein, Questar
essentially raises three reasons why vacatur is warranted: (1) the damage‘isward
unsupoorted by any evidence, and based on a contract which was not submitted as the
basis of the claims in the arbitration”; (2) the Panel “craftfed] its own, instens
remedy that denied Gortersxpungementequest, yet still awarded him over $3.2
million in damages”; and (3) “none of Gorter’s claims satisfy the elements required by

law.”*® (Docket No. 23-2, at 39-40.)

“To constitute a manifest disregard for the law, ‘[a] mere error in interpretati
application of the law is insufficient. Rather, thecidion must fly in the face of clearly
established precedent.’'Coffee Beanery, Ltd. v. WW L.L.G00 F. App’x 415, 418 (6th
Cir. 2008) (alteration in original) (quotintaros 70 F.3d at 421). An arbitrator acts with
manifest disregard for the law wiee"(1) the applicable legal principle is clearly defined
and not subject to reasonable debate; and (2) the arbitrators refused toahdedath
principle.” Id. (quoting Jaros 70 F.3d at 421). But, & statedsupra Part 1II.C,
“[a]rbitrators are not required to explain their decision®awahare 210 F.3d at 669.
On this point, the Sixth Circuitas expressly reasonetlf they choose not to do so, it is
all but impossible to determine whether they acted withifiestndisregard for the law.”

Id. (citing Jaros 70 F.3d at 421)see also Federated Dept Stores, Inc. v. J.V.B. Indus

18 Questar also alludes to the issues of Chairman Stanton’s “failure .invesstigate and disclose his conflicttie
circumstances involving Questar’s crassamination of Gorter’s witness Jason Hargadon, and “the overall conduct of
the trial” as grounds for vacatur. These issues have been addressed préwidhisl Opinion, and, based on its
analysis thereof, th€ourt finds no reason to discuss these issues further in its “manifest disvégav” discussion.
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Inc., 894 F.2d 862, 871 (6th Cir. 1990) (Martin, J., concurring) (characterizing the
situation of an uexplainedarbitral award as nkéng the court’s review “something of a
judicial snipe hunt with counsel for the parties arguing about [legal] an#hgisnay or

may not have been manifestly disregarded by the arbitrator”).

Further,while the Sixth Circuit has recognized “manifessrdgard ofaw” as a
basis for vacating an arbitration award, it is anything but apparent that thénaswaiso
adopted the ground of “manifest disregardauft” Coffee Beanery Ltd. v. WW L.L,.C.
501 F. Supp. 2d 955, 963 (E.D. Mich. 200/8y’d on other grounds300 F. App’xat
415. “[It is the arbitrator’s role to make factual findings, weigh enie, and assess the
credibility of witnesses, and it is wedkttled that a federal court may not conduct a
reassessment of the evidentiary recordd. at 964 (internal quotation marks omitted)
(quoting Nicholls v. Brookdale Univ. Hosp. & Med. CtR04 F. App’x 40, 43 (2d Cir.
2006)). As another district court in this circuit has put ‘i&rbitration does not provida
system of ‘junior varsity triacourts’ affording the losing party completedarigorousde
novoreview.” Terk TecB. Corp. v. Dockery86 F. Supp. 2d 706, 708 (E.D. Mich. 2000),

aff'd, 3 F. App’x 459 (6th Cir. 2001).

Here, the Panel’s award provides a basic summary of the cdsejngdGorter’s
causes of actionQuestar’'s answer and counterclaim causes of action; a recap of the
briefs, motions, and memoranda of law filed during the proceedings, as well as the
Panel’s rulings on those motions; the relief requested by each party; a breakdben of t
award forcosts and compensatory damages in favor of Gasewell aghe interesbn

that award; and the Panel's denial of all other requested relgsfeDocket No. 13.)
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Whether, as Questar argues, the award was unsupported by evidence or based on
evidence Questar contends should not have been considered in calculating damages does
not support a finding that the Panel manifestly disregarded theSae.Coffee Beanery

Ltd., 501 F. Supp. 2d at 964. Similarly, whether the evidence presented was sufficient

to establish the elements of any or all of Gorter’s claims likewise does nbtiststa
manifest disregard for the lansSee id. And whether the Panel erred in intetprg the
applicable law in either regard &soinsufficient to warrant vacaturCoffee Beanery,

Ltd., 300 F. App’x at 418;Jaros 70 F.3d at 421. Lastly, Questar has not established
manifest disregardn the Panel’s allegedly “inconsistent remedy,’r ribat a clearly
defined legal principle prohibits such a remedphis is not a case in which Questar
clearly stated an applicable legal standard and the Parrelsskpchose to disregard it.
Ultimately, the fact that the Panel issued its award withant accompanying
explanatior—an outcome which the parties expressly contracted-forakes it all but
impossible for the Court to conclude that the Panel manifestly disregarded theraw

The Court declines to further review the merits of the award ast@uurges, because to

do so would necessarily undermine the purpose of the FAA and run contrary to

established precedeintthis Circuit

Accordingly the Court finds that the Panel did not issue its award in manifest

disregard for the law and thedcatr is not warranted on thimsis.

* k k k%

For these reasons, Questar’s Petition to Vacate, (Docket No. 1), and Motion to

Vacate, (Docket No. 23), are DENIED; Gorter’s Combined MotioDismissand/or for
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Summary Judgment and Motion to Confirm Arbitration Award, (Docket No. 11) is
GRANTED IN PART and DENIED IN PART as follows: Gorter’s Motion to Comfiis
GRANTED, and his Motion to Dismiss and/or for Summary JudgneBENIED as
moot.
CONCLUSION
For the foregoing reasons, the Courhdades that vacatur of the arbitration
award is not warranted, and the award must therefore be confirldiedappropriate

Order will issue separatetpnsistent with this Opinion.

S L) )
Date: November 14, 2012 %M‘ 5 W

Thomas B. Russell, Senior Judge
United States District Court

CC: Counsel
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