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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:13-CV-00220-TBR 

UVGXG"UEJQPDGTI" " " " " " " " """""""""Rnckpvkhh."

x0"

UGPCVQT"OKVEJ"OEEQPPGNN."et al." " " " " " """"Fghgpfcpvu0"

"

MEMORANDUM OPINION AND ORDER 

" Vjku"ocvvgt"ku"dghqtg"vjg"Eqwtv"wrqp"FghgpfcpvuÓ"Oqvkqp"vq"Fkuokuu"RnckpvkhhÓu"Cogpfgf"

Eqornckpv" *Fqemgv" Pq0" 55+0" " Rnckpvkhh" jcu" hkngf" jku" tgurqpug" *Fqemgv" Pq0" 56+." vq" yjkej"

Fghgpfcpvu"jcxg"tgrnkgf"*Fqemgv"Pq0"57+0""Vjgug"ocvvgtu"ctg"pqy"tkrg"hqt"cflwfkecvkqp0""Hqt"vjg"

hqnnqykpi"tgcuqpu."FghgpfcpvuÓ"Oqvkqp"vq"Fkuokuu"*Fqemgv"Pq0"55+"ku"ITCPVGF0"

BACKGROUND

Rnckpvkhh"Uvgxg"Uejqpdgti"uggmu"vjg"Fgoqetcvke"Rctv{Óu"pqokpcvkqp"hqt"vjg"Wpkvgf"Uvcvgu"

Ugpcvg"ugcv"ewttgpvn{"jgnf"d{"Ugpcvqt"Okvej"OeEqppgnn."uwdlgev"vq"vjg"4236"gngevkqp0" "Rnckpvkhh"

pqy"dtkpiu"vjku"cevkqp"cickpuv"OeEqppgnn"cpf"Xkeg"Rtgukfgpv"Lqugrj"T0"Dkfgp."Lt0"kp"vjgkt"qhhkekcn"

ecrcekvkgu0""RnckpvkhhÓu"qtkikpcn"uwkv"ejcnngpigf"vjg"eqpuvkvwvkqpcnkv{"qh"Ugpcvg"Twng"44."vjg"enqvwtg"

twng0" "Jg"hwtvjgt"ejcnngpigf"vjg"eqpuvkvwvkqpcnkv{"qh"Ugpcvg"Twngu"5:04"*rtqjkdkvkpi"Ogodgtu"qh"

Eqpitguu"htqo"eqpxgtvkpi"ecorckip"eqpvtkdwvkqpu"hqt"rgtuqpcn"wug+."62"*tguvtkevkpi"vjg"wug"qh"vjg"

htcpmkpi"rtkxkngig"cpf"Ugpcvg"tcfkq"cpf"vgngxkukqp"uvwfkqu+."cpf"63"*nkokvkpi"vjg"uqnkekvcvkqp"cpf"

tgegkrv" qh" ecorckip" eqpvtkdwvkqpu" d{" Ugpcvg" uvchh+0" " Rnckpvkhh" cnngigu" vjcv" dgecwug" vjgug" twngu"

cnnqy"OeEqppgnnÓu" gornq{ggu" vq" wug" vjgkt" rgtuqpcn" vkog" vq"yqtm" qp" dgjcnh" qh" jku" ecorckip."

OeEqppgnn"gplq{u"cp"wphckt"cfxcpvcig"qxgt"Rnckpvkhh0"""
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" Fghgpfcpvu" jcxg" oqxgf" vq" fkuokuu" RnckpvkhhÓu" Cogpfgf" Eqornckpv" hqt" ncem" qh"

lwtkufkevkqp0""Vjg{"ctiwg"vjcv"Rnckpvkhh"ncemu"uvcpfkpi="vjcv"vjg"Urggej"qt"Fgdcvg"Encwug"dctu"jku"

enckou="cpf"vjcv"vjg"eqornckpv"rtgugpvu"c"pqp/lwuvkekcdng"rqnkvkecn"swguvkqp0""*Fqemgv"Pq0"550+""Kp"

jku" tgurqpug."Rnckpvkhh" eqpugpvgf" vq" vjg"fkuokuucn"qh"jku"ejcnngpig"qh" vjg"enqvwtg" twng0" " *Fqemgv"

Pq0"56"cv"60+"""

" Vjg"Eqwtv"owuv"pqy"eqpukfgt"RnckpvkhhÓu"tgockpkpi"ejcnngpigu"vq"Ugpcvg"Twngu"5:04."62."

cpf"630""Hqt"vjg"tgcuqpu"fkuewuugf"dgnqy."Rnckpvkhh"jcu"hckngf"vq"uvcvg"c"encko"wrqp"yjkej"tgnkgh"

ecp"dg"itcpvgf."cpf"vjku"cevkqp"yknn"dg"fkuokuugf0"

STANDARD

Vjg" Hgfgtcn" Twngu" qh" Ekxkn" Rtqegfwtg" tgswktg" vjcv" rngcfkpiu." kpenwfkpi" eqornckpvu."

eqpvckp"c"Ðujqtv"cpf"rnckp"uvcvgogpv"qh"vjg"encko"ujqykpi"vjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh0Ñ""

Hgf0"T0"Ekx0"R0":*c+*4+0" "C"eqornckpv"oc{"dg"cvvcemgf"hqt"hcknwtg"Ðvq"uvcvg"c"encko"wrqp"yjkej"

tgnkgh"ecp"dg"itcpvgf0Ñ" "Hgf0"T0"Ekx0"R0"34*d+*8+0" "Yjgp"eqpukfgtkpi"c"Twng"34*d+*8+"oqvkqp"vq"

fkuokuu."vjg"eqwtv"yknn"rtguwog"vjcv"cnn"vjg"hcevwcn"cnngicvkqpu"kp"vjg"eqornckpv"ctg"vtwg"cpf"yknn"

ftcy"cnn"tgcuqpcdng"kphgtgpegu"kp"hcxqt"qh"vjg"pqp/oqxkpi"rctv{0""Total Benefits Planning Agency 

v. Anthem Blue Cross & Blue Shield."774"H05f"652."656"*8vj"Ekt0"422:+"*ekvkpi"Great Lakes Steel 

v. Deggendorf." 938" H04f" 3323." 3327" *8vj"Ekt0" 3;:5++0" " ÐVjg" eqwtv" pggf" pqv." jqygxgt." ceegrv"

wpycttcpvgf"hcevwcn"kphgtgpegu0Ñ""Id."*ekvkpi"Morgan v. Church’s Fried Chicken.":4;"H04f"32."34"

*8vj"Ekt0"3;:9++0""Cffkvkqpcnn{."Ð]y_jgp"c"eqwtv"ku"rtgugpvgf"ykvj"c"Twng"34*d+*8+"oqvkqp."kv"oc{"

eqpukfgt" vjg" Eqornckpv" cpf" cp{" gzjkdkvu" cvvcejgf" vjgtgvq" 0" 0" 0" cpf" gzjkdkvu" cvvcejgf" vq" vjg"

fghgpfcpvÓu"oqvkqp"vq"fkuokuu"uq"nqpi"cu"vjg{"ctg"tghgttgf"vq"kp"vjg"Eqornckpv"cpf"ctg"egpvtcn"vq"

vjg"enckou"eqpvckpgf"vjgtgkp0Ñ""Bassett v. Nat’l Collegiate Athletic Ass’n."74:"H05f"648."652"*8vj"

Ekt0"422:+"*ekvkpi"Amini v. Oberlin Coll.."47;"H05f"6;5."724"*8vj"Ekt0"4223++0"""
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" Gxgp"vjqwij"c"Ðeqornckpv"cvvcemgf"d{"c"Twng"34*d+*8+"oqvkqp"vq"fkuokuu"fqgu"pqv"pggf"

fgvckngf"hcevwcn"cnngicvkqpu."c"rnckpvkhhÓu"qdnkicvkqp" vq"rtqxkfg" vjg"itqwpfu"qh"jku"gpvkvngogpv" vq"

tgnkgh"tgswktgu"oqtg"vjcp"ncdgnu"cpf"eqpenwukqpu."cpf"c"hqtowncke"tgekvcvkqp"qh"vjg"gngogpvu"qh"c"

ecwug"qh"cevkqp"yknn"pqv"fq0Ñ" "Bell Atl. Corp. v. Twombly."772"W0U0"766."777" *4229+" *ekvcvkqpu"

qokvvgf+0" " Kpuvgcf." vjg"rnckpvkhhÓu"Ð]h_cevwcn"cnngicvkqpu"owuv"dg"gpqwij"vq"tckug"c"tkijv" vq"tgnkgh"

cdqxg" vjg"urgewncvkxg" ngxgn"qp" vjg"cuuworvkqp" vjcv"cnn" vjg"cnngicvkqpu" kp" vjg"eqornckpv"ctg" vtwg"

*gxgp"kh"fqwdvhwn"kp"hcev0+Ñ""Id. *ekvcvkqpu"qokvvgf+0""C"eqornckpv"ujqwnf"eqpvckp"gpqwij"hcevu"Ðvq"

uvcvg"c"encko"vq"tgnkgh"vjcv"ku"rncwukdng"qp"kvu"hceg0Ñ""Id. cv"7920""C"encko"dgeqogu"rncwukdng"Ðyjgp"

vjg"rnckpvkhh"rngcfu"hcevwcn"eqpvgpv"vjcv"cnnqyu"vjg"eqwtv"vq"ftcy"vjg"tgcuqpcdng"kphgtgpeg"vjcv"vjg"

fghgpfcpv"ku"nkcdng"hqt"vjg"okueqpfwev"cnngigf0Ñ""Ashcroft v. Iqbal."34;"U0Ev0"3;59."3;6;"*422;+"

*ekvkpi"Twombly."772"W0U0"cv"778+0""Kh."htqo"vjg"ygnn/rngcfgf"hcevu."vjg"eqwtv"ecppqv"Ðkphgt"oqtg"

vjcp"vjg"ogtg"rquukdknkv{"qh"okueqpfwev."vjg"eqornckpv"jcu"cnngigf"Î"dwv"jcu"pqv"Òujqy]p_Ó"Î"Òvjcv"

vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh0ÓÑ""Id. cv"3;72"*ekvkpi"Hgf0"T0"Ekx0"R0":*c+*4++0""Ð]Q_pn{"c"eqornckpv"

vjcv"uvcvgu"c"rncwukdng"encko"hqt"tgnkgh"uwtxkxgu"c"oqvkqp"vq"fkuokuu0Ñ""Id. "

DISCUSSION 

I.  Plaintiff lacks constitutional standing to bring this case.

Ctvkeng"KKK"tgswktgu"c"rnckpvkhh"vq"ucvkuh{"vjtgg"gngogpvu"vq"guvcdnkuj"uvcpfkpi"kp"hgfgtcn"eqwtvu<""

*3+"vjg"rnckpvkhh"owuv"jcxg"uwhhgtgf"cp"kplwt{"kp"hcev="*4+"c"ecwucn"eqppgevkqp"owuv"gzkuv"dgvyggp"

vjg"kplwt{"cpf"vjg"ejcnngpigf"eqpfwev="cpf"*5+"kv"owuv"dg"nkmgn{"vjcv"c"fgekukqp"kp"vjg"rnckpvkhhÓu"

hcxqt"yknn"tgftguu"vjg"kplwt{0""Lujan v. Defenders of Wildlife."726"W0U0"777."782/83"*3;;4+0""""

Kp"vjku"ecug."Rnckpvkhh"jcu"rqkpvgf"vq"pq"eqpetgvg"kplwt{"kp"hcev"ecwugf"d{"vjg"twngu"kp"swguvkqp"

vjcv"ecp"dg"tgftguugf"d{"vjku"Eqwtv0""Rnckpvkhh"eqpvgpfu"vjcv"Ugpcvg"Twngu"5:04."62."cpf"63"xkqncvg"

vjg"Hkhvj"Cogpfogpv"iwctcpvgg"qh"gswcn"rtqvgevkqp"d{"Ðrtqxkf]kpi_"Fghgpfcpv"OeEqppgnn"ykvj"
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cp"qxgtyjgnokpi"cpf"wpeqpuvkvwvkqpcn"gngevkqp"cfxcpvcig"qxgt"]R_nckpvkhh0Ñ""*Fqemgv"Pq0"45"cv"60+"

Jg" hwtvjgt" ctiwgu" vjcv"OeEqppgnn" Ðjcu" tgegkxgf" cpf"yknn" tgegkxg"oknnkqpu" qh" fqnnctu"yqtvj" qh"

Òhtgg" vkogÓ"ecorckip"cevkxkvkgu"qp"jku"dgjcnh" htqo"wr" vq"93"Ugpcvg"gornq{ggu.Ñ"yjkng"Rnckpvkhh"

jkougnh" gplq{u"pq" uwej"yqtmhqteg0" " *Fqemgv"Pq0"45" cv" 530+3" " Kp" cffkvkqp."Rnckpvkhh" cnngigu" vjcv"

OeEqppgnnÓu" tgnkcpeg"qp"jku"gornq{ggu" vq"xqnwpvggt" hqt"jku"ecorckip"ykfgpu" vjg"icr"dgvyggp"

OeEqppgnnÓu"ecorckip"eqhhgtu"cpf"jku"qyp0""*Kf0"cv"540+""""

Yjcvgxgt" gngevqtcn" fkucfxcpvcig" Rnckpvkhh" oc{" gzrgtkgpeg." jku" jctou" fq" pqv" eqpuvkvwvg" cp"

kplwt{"kp"hcev0""Ð]C_"rnckpvkhh"ecppqv"cuugtv"kplwt{"vq"jku"xkcdknkv{"cu"c"ecpfkfcvg"0"0"0"ukorn{"qp"vjg"

dcuku"qh"vjg"cfxcpvcig"Î"tgcn"qt"kocikpgf"Î"qh"kpewodgpe{0Ñ""Kardules v. City of Columbus, ;7"

H05f"3557."3575" *swqvkpi"Shakman v. Dunne.":4;"H04f"35:9."35;:" *9vj"Ekt0"3;:9++0" "Rnckpvkhh"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
3"Rnckpvkhh"ctiwgu"vjcv"tgictfnguu"qh"yjgp"OeEqppgnnÓu"gornq{ggu"gpicig"kp"ecorckip"cevkxkvkguÏdg"kv"qp"vjgkt"qyp"
rgtuqpcn"vkog"qt"kp"vjg"ueqrg"qh"vjgkt"hgfgtcn"gornq{ogpvÏkv"ku"wpeqpuvkvwvkqpcn"hqt"vjgo"vq"fq"uq"cv"cnn0""Ð]K_v"ku"
wpeqpuvkvwvkqpcn"hqt"Fghgpfcpv"OeEqppgnnÓu"hgfgtcn"gornq{ggu"vq"gpicig"kp"ecorckip"cevkxkvkgu"cv"cnn."yjgvjgt"kv"ku"
qp"vjgkt"htgg"vkog"qt"qp"vjgkt"Ugpcvg"vkog0Ñ""*Fqemgv"Pq0"45"cv"70+""Vjg"Ugpcvg"Gvjkeu"Ocpwcn"cfftguugu"ecorckip"
yqtm"d{"eqpitguukqpcn"uvchh<"
"

Vkvng"53"qh"vjg"Wpkvgf"Uvcvgu"Eqfg."¸3523*c+"uvcvgu"vjcv"Ðcrrtqrtkcvkqpu"ujcnn"dg"
crrnkgf" qpn{" vq" vjg" qdlgevu" hqt"yjkej" vjg" crrtqrtkcvkqpu"ygtg"ocfg" gzegrv" cu"
qvjgtykug" rtqxkfgf" d{" ncy0Ñ" " Vjku" rtkpekrng" qh" hgfgtcn" crrtqrtkcvkqpu" ncy" jcu"
dggp" kpvgtrtgvgf" kp" Eqpitguu" vq" ogcp" vjcv" eqpitguukqpcn" gornq{ggu" tgegkxg"
rwdnken{" hwpfgf" ucnctkgu" hqt" rgthqtocpeg" qh" qhhkekcn" fwvkgu" cpf." vjgtghqtg."
ecorckip"qt"qvjgt"pqp/qhhkekcn"cevkxkvkgu"ujqwnf"pqv" vcmg"rnceg"qp"Ugpcvg" vkog."
wukpi" Ugpcvg" gswkrogpv" qt" hceknkvkgu0" " Jqygxgt." vjg" Gvjkeu" Eqookvvgg" jcu"
rtgxkqwun{" twngf" vjcv" kv" ku" pqv" kortqrgt" hqt" c" Ugpcvg" gornq{gg" vq" gpicig" kp"
ecorckip"cevkxkv{"qp"jku"qt"jgt"qyp"vkog"uq"nqpi"cu"uwej"cevkxkv{"eqornkgu"ykvj"
Ugpcvg" Twng" 6303" vjcv" rtqjkdkvu" hwpftckukpi" d{" oquv" Ugpcvg" gornq{ggu" hqt"
hgfgtcn"ecorckipu0"""

U0"UGNGEV"EQOO0"QP"GVJKEU."32:VJ"EQPI0."UGPCVG"GVJKEU"OCPWCN."U0"RWD0"32:/3."cv"35;"*4225+."available at"
jvvr<11yyy0gvjkeu0ugpcvg0iqx1rwdnke1kpfgz0eho1hkngu1ugtxgAHkngakf?h4gd36g5/3345/6:gd/;556/:e6939324c8g0"

Rnckpvkhh" cfokvu" vjcv"jg" ncemu"c"dcuku" hqt" cnngikpi" vjcv"OeEqppgnnÓu" uvchh"xkqncvgu" vjku" twng"d{"rgthqtokpi"
ecorckip" yqtm" kp" vjg" eqwtug" qh" vjgkt" rwdnke" gornq{ogpv0" " Jg" uwooctkn{" eqpenwfgu" vjcv" Ð]d_gecwug" Fghgpfcpv"
OeEqppgnn" ku" c" eqttwrv" rqnkvkekcp" È" kv" ku" tgcuqpcdng" vq" eqpenwfg" vjcv" OeEqppgnn" jcu" ocp{" qt" cnn" qh" jku" 93"
gornq{ggu"urgpf"Ugpcvg"vkog"yqtmkpi"qp"ecorckip"cevkxkvkgu"qp"jku"dgjcnh0Ñ""*Fqemgv"Pq0"45"cv"50+""

"
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rqkpvu" vq"pq"rtgegfgpv" eqpuvtwkpi"c"fkurctkv{" kp"ecorckip" tguqwtegu"cp" kplwt{" kp" hcev0" "Tcvjgt."

Uwrtgog" Eqwtv" cpf" Ukzvj" Ektewkv" cwvjqtkv{" rtgenwfg" uwej" c" jqnfkpi0" " Kp"McConnell v. Fed. 

Election Comm’n." 762" W0U0" ;5." 329" *4225+." vjg" Uwrtgog" Eqwtv" tglgevgf" RnckpvkhhÓu" uvcpfkpi"

ctiwogpv"dgecwug"Ðrqnkvkecn" Òhtgg" vtcfgÓ"fqgu"pqv"pgeguuctkn{"tgswktg" vjcv"cnn"yjq"rctvkekrcvg" kp"

vjg"rqnkvkecn"octmgvrnceg"fq"uq"ykvj"gzcevn{"gswcn"tguqwtegu0Ñ""Id."*ekvkpi"Fed. Election Comm’n 

v. Massachusetts Citizens for Life, Inc.."69;"W0U0"45:."479"*3;:8++0""Ukoknctn{."vjg"Ukzvj"Ektewkv"

fgvgtokpgf" vjcv" c" rnckpvkhh" yjq" cnngigf" vjcv" ÐÒocvejkpi" hwpfuÓ" dcugf" wrqp" ecorckip"

eqpvtkdwvkqpu" gpvjtqpg" vjg" ÒjcxguÓ" qxgt" vjg" Òjcxg/pqvuÓ" cpf" rqnnwvg" vjg" gngevkqp" rtqeguu" d{"

fkuetkokpcvkpi"cickpuv"gcej"xqvgt"kp"jku"kpfkxkfwcn"ecrcekv{"cu"c"xqvgtÓÑ"uwhhgtgf"pq"cevwcn"kplwt{"

hqt"Ctvkeng"KKK"uvcpfkpi"rwtrqugu0""Hooker v. Federal Election Comm’n."43"Hgf0"CrrÓz"624."628/

29"*8vj"Ekt0"4223+0"

Hwtvjgt."cu"Fghgpfcpvu"ctiwg."Rnckpvkhh"fqgu"pqv"rtgugpvn{"uwhhgt"vjg"jcto"jg"cnngigu."pqt"ku"kv"

ewttgpvn{" korgpfkpi0" " See Clapper v. Amnesty Int’l, USA." 355" U0" Ev0" 335:." 3369" *4235+"

*Ð]V_jtgcvgpgf" kplwt{" owuv" dg" Òegtvckpn{" korgpfkpiÓ" vq" eqpuvkvwvg" kplwt{" kp" hcev.Ó" cpf"

Ò]c_nngicvkqpu"qh"rquukdng"hwvwtg"kplwt{Ó"ctg"pqv"uwhhkekgpv0Ñ+0""Cv"rtgugpv."Rnckpvkhh"enckou"vq"dg"c"

Fgoqetcvke"ecpfkfcvg"kp"vjg"4236"gngevkqp"hqt"OeEqppgnnÓu"Ugpcvg"ugcv0""*Fqemgv"Pq045"cv"̨"52+0""

OeEqppgnn"ku"c"Tgrwdnkecp"cpf"yknn"pqv"eqorgvg"ykvj"Rnckpvkhh"hqt"vjg"Fgoqetcvke"pqokpcvkqp."

dwv"yknn" kpuvgcf" uggm" jku" qyp" rctv{Óu" pqokpcvkqp0" "Dgecwug" kv" ku" pqv" egtvckp" vjcv" Rnckpvkhh"yknn"

ugewtg" vjg" Fgoqetcvke" pqokpcvkqp." cp{" kplwt{" jg" cvvgorvu" vq" ctvkewncvg" ku" rwtgn{" urgewncvkxg0""

Rnckpvkhh"cnuq"ogpvkqpu"vjcv"jg"yknn"eqpukfgt"ecpfkfce{"cu"cp"Kpfgrgpfgpv"Ðkh"vjcv"rtqxgu"vq"dg"c"

dgvvgt" cxgpwg" vq"igv"jku"pcog"qp" vjg"dcnnqv" hqt" vjg"igpgtcn" gngevkqp0Ñ" *Kf0+" "Vjg" ucog"cpcn{uku"

crrnkgu" vq" vjku" uegpctkq." cu" kv" ku"ogtgn{" urgewncvkxg" vjcv" Rnckpvkhh" yknn" ucvkuh{" vjg" tgswktgogpvu"
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pgeguuct{"vq"rgthgev"jku"ecpfkfce{04""Dgecwug"Ð]c_"vjtgcvgpgf"kplwt{"owuv"dg"egtvckpn{"korgpfkpi"

vq"eqpuvkvwvg"kplwt{"kp"hcev.Ñ"RnckpvkhhÓu"cuugtvkqpu"qh"rquukdng"hwvwtg"kplwt{"fq"pqv"ucvkuh{"Ctvkeng"

KKKÓu"uvcpfkpi"tgswktgogpvu0"""

Cffkvkqpcnn{."Rnckpvkhh"jcu"pqv"guvcdnkujgf"vjcv"jku"cnngigf"kplwt{"ku"hcktn{"vtcegcdng"vq"Ugpcvg"

Twngu" 5:04." 62." cpf" 630" " Cnvjqwij" vjg" Twngu" cnnqy" uvchh" ogodgtu" vq" yqtm" qp" c" UgpcvqtÓu"

ecorckip"kp"vjgkt"pqp/Ugpcvg"vkog."vjg{"kp"pq"yc{"eqorgn"uvchh"ogodgtu"vq"fq"uq0""Dgecwug"uvchh"

ogodgtu"ocmg"vjku"fgekukqp"qh" vjgkt"qyp"xqnkvkqp."Rnckpvkhh"jcu"pqv"rtqxgp"vjg"tgswkukvg"ecwucn"

nkpm"dgvyggp"jku"rwtrqtvgf"kplwt{"cpf"vjg"Twngu"kp"swguvkqp0""Hwtvjgtoqtg."Rnckpvkhh"cfokvu"vjcv"

vjgug"Twngu"vjcv"fq"pqv"cfftguu"vjg"kuuwg"qh"Ugpcvg"gornq{ggu"xqnwpvggtkpi"hqt"ecorckip"yqtm05""

Cuuwokpi" ctiwgpfq" vjcv" Rnckpvkhh" cevwcnn{" uwhhgtgf" c" eqipk¦cdng" kplwt{" htqo" uwej" xqnwpvggt"

cevkxkv{."vjcv"kplwt{"yqwnf"pqv"dg"ecwugf"d{"vjg"Ugpcvg"Twngu"kp"swguvkqp0""""""""""

Hkpcnn{."Rnckpvkhh"jcu"pqv"fgoqpuvtcvgf"vjcv"c"fgekukqp"kp"jku"hcxqt"yqwnf"tgftguu"jku"cnngigf"

kplwt{0" " Rnckpvkhh" cuugtvu" vjcv" dgecwug" OeEqppgnnÓu" uvchh" oc{" xqnwpvggt" hqt" jku" tggngevkqp"

ecorckip."OeEqppgnn" gplq{u" cp" Ðqxgtyjgnokpi" cpf" wpeqpuvkvwvkqpcn" gngevkqp" cfxcpvcig" qxgt"

]R_nckpvkhh0Ñ""*Fqemgv"Pq0"45"cv"60+""Jqygxgt."ygtg"vjg"Eqwtv"vq"fgenctg"Ugpcvg"Twngu"5:04."62."

cpf"63"wpeqpuvkvwvkqpcn."Ugpcvg"gornq{ggu"yqwnf"tgockp"cv"nkdgtv{"vq"xqnwpvggt"hqt"ecorckipu"kp"

vjgkt" htgg" vkog." cu" vjgug" Twngu" fq" pqv" cfftguu" uwej" xqnwpvggtkuo0" " Vjgtghqtg." uwej" c" fgekukqp"

yqwnf"pqv"tgftguu"RnckpvkhhÓu"rwtrqtvgf"kplwt{0"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
4"Rwtuwcpv"vq"M{0"Tgx0"Uvcv0"33:0537*4+."33:0527*e+."c"4236"W0U0"Ugpcvg"ecpfkfcvg"owuv"eqnngev"7.222"ukipcvwtgu"
htqo"swcnkhkgf"xqvgtu"chvgt"Pqxgodgt"8."42350"""
5"ÐGzegrv"hqt"Ugpcvg"Twng"6303."Ugpcvg"Twngu"5:04."62"cpf"63"fq"pqv"vjgougnxgu"cnnqy"Ugpcvqt"OeEqppgnn"vq"wug"jku"
hgfgtcn"gornq{ggu"hqt"ecorckip"rwtrqugu0Ñ""*Fqemgv"Pq0"56"cv"320+"Twng"6303"rgtokvu"c"Ugpcvqt"vq"fgukipcvg"vjtgg"
gornq{ggu"yjq"ctg"gzegrvgf"htqo"vjg"igpgtcn"rtqjkdkvkqp"cickpuv"Ugpcvg"gornq{ggu"Ðtgegkx]kpi_."uqnkekv]kpi_."
dg]kpi_"c"ewuvqfkcp"qh."cpf"fkuvtkdwv]kpi_"cp{"hwpfu"kp"eqppgevkqp"ykvj"cp{"ecorckip"0"0"0"qh"cp{"kpfkxkfwcn"vq"dg"c"
Ogodgt"qh"vjg"Ugpcvg"qt"vq"cp{"qvjgt"Hgfgtcn"qhhkeg0Ñ""Vjku"rtqjkdkvkqp"crrnkgu"yjgvjgt"vjg"gornq{gg"ku"wukpi"
Ugpcvg"vkog"qt"htgg"vkog"cpf"ku"kpcrrqukvg"vq"RnckpvkhhÓu"ctiwogpv0"
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" Hwtvjgtoqtg." vjku" Eqwtv" ncemu" vjg" cwvjqtkv{" vq" eqorgn" vjg" Ugpcvg" vq" cfqrv" c" twng"

rtqjkdkvkpi"uwej"xqnwpvggt"cevkxkv{"d{"gornq{ggu0""Vjg"Urggej"qt"Fgdcvg"Encwug"koowpk¦gu"htqo"

uwkv"Ðcp{vjkpi"Òigpgtcnn{"fqpg"kp"c"uguukqp"qh"vjg"Jqwug"d{"qpg"qh"kvu"ogodgtu"kp"tgncvkqp"vq"vjg"

dwukpguu" dghqtg" kv0ÓÑ" " Doe v. McMillan." 634" W0U0" 528." 533" *3;95+" *swqvkpi" Kilbourn v. 

Thompson."325"W0U0"38:."426+"*3::3++0""Vjku"rtqxkukqp"rtqvgevu"vjg"cfqrvkqp"cpf"kpvgtrtgvcvkqp"

qh"Ugpcvg"twngu0""See Newdow v. United States Congress."54:"H05f"588"H05f"688."6:6"*;vj"Ekt0"

4225+" *Ð]K_p" nkijv" qh" vjg" Urggej" cpf"Fgdcvg"Encwug" qh" vjg"Eqpuvkvwvkqp."Ctv0" K." ¸" 8." en0" 3." vjg"

hgfgtcn" eqwtvu" ncem" lwtkufkevkqp" vq" kuuwg" qtfgtu" fktgevkpi" Eqpitguu" vq" gpcev" qt" cogpf"

ngikuncvkqp0Ñ+."rev’d on other grounds."764"W0U0"3"*4226+0"""

" Dgecwug"Rnckpvkhh" hcknu" vq"ucvkuh{" vjg"eqpuvkvwvkqpcn"tgswktgogpvu"hqt"Ctvkeng"KKK"uvcpfkpi."

vjku" Eqwtv" ncemu" lwtkufkevkqp" qxgt" jku" Eqornckpv0" " Ceeqtfkpin{." RnckpvkhhÓu" Eqornckpv" ku" pqv"

lwuvkekcdng"cpf"owuv"dg"fkuokuugf0"

II. Plaintiff’s challenge represents a non-justiciable political question. 

Kp"cffkvkqp"vq"vjg"rtqegfwtcn"dcttkgtu"fkuewuugf"cdqxg."RnckpvkhhÓu"Eqornckpv"cnuq"tgrtgugpvu"c"

pqp/lwuvkekcdng"rqnkvkecn"swguvkqp."cu"vjku"ocvvgt"ku"eqpuvkvwvkqpcnn{"eqookvvgf"vq"vjg"Ugpcvg0""See

Baker v. Carr, 58;" W0U0" 3:8." 439" *3;84+" *kfgpvkh{kpi" ukz" kpfgrgpfgpv" hcevqtu" kpfkecvkpi" c"

rqnkvkecn"swguvkqp+0""Vjg"Eqpuvkvwvkqp"cwvjqtk¦gu"vjg"Ugpcvg"vq"guvcdnkuj"kvu"qyp"twngu0""W0U0"Eqpuv0"

ctv0"K."¸"7."en0"40""Kp"nkijv"qh"uwej"cwvjqtkv{."cpf"ikxgp"vjg"rtkpekrng"qh"ugrctcvkqp"qh"rqygtu."vjg"

Eqwtv"owuv"tgurgev"vjg"rtgtqicvkxg"qh"vjg"ngikuncvkxg"dtcpej0"""

Cnvjqwij"Rnckpvkhh"ctiwgu"vjcv"Ugpcvg"rqnkekgu"tgictfkpi"uvchh"rctvkekrcvkqp"kp"ecorckipu"ctg"

uwdlgev"vq"lwfkekcn"tgxkgy."vjg"rtgegfgpv"jg"ekvgu"ku"kpcrrqukvg0""Yellin v. United States."596"W0U0"

32;" *3;85+." cfftguugf" c" eqpitguukqpcn" eqookvvggÓu" hcknwtg" vq" hqnnqy" kvu" qyp" twngu0" " Jgtg."
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Rnckpvkhh" cuugtvu" pq" uwej" pqpeqornkcpeg." ocmkpi" Yellin kpcrrnkecdng" vq" vjg" hcevu" cv" jcpf0""

RnckpvkhhÓu" tgnkcpeg" wrqp"United States v. Smith." 4:8"W0U0" 8" *3;54+" ku" ukoknctn{"okurncegf." cu"

Smith cfftguugf" pqv" vjg" eqpuvkvwvkqpcnkv{" qh" Ugpcvg" Twngu." dwv" vjgkt" eqpuvtwevkqp=" vjg" Eqwtv"

fgenkpgf"vq"eqpukfgt"vjg"UgpcvgÓu"cwvjqtkv{"vq"gpcev"vjg"twngu"kp"swguvkqp0" " Id. cv"550" "RnckpvkhhÓu"

ejcnngpig."d{"eqpvtcuv."ejcnngpigu"vjg"eqpuvkvwvkqpcnkv{"qh"vjg"Ugpcvg"Twngu"vq"yjkej"jg"rqkpvu0"

Kp"United States v. Ballin."366"W0U0"3"*3:;4+."vjg"rnckpvkhh"ejcnngpigf"cu"wpeqpuvkvwvkqpcn"vjg"

twng"hqt"fgvgtokpkpi"c"swqtwo"kp"vjg"Jqwug"qh"Tgrtgugpvcvkxgu0""Fgenkpkpi"vq"gzgtekug"lwfkekcn"

tgxkgy."vjg"Eqwtv"pqvgf"vjcv"Ðvjg"ykufqo"qt"hqnn{"0"0"0"qh"uwej"c"twngÑ"ku"pqv"uwdlgev"vq"c"eqwtvÓu"

eqpukfgtcvkqp0""Id. cv"70"""

Vjg" eqpuvkvwvkqp" gorqygtu" gcej" jqwug" vq" fgvgtokpg" kvu" twngu" qh"
rtqeggfkpiu0""Kv"oc{"pqv"d{"kvu"twngu"kipqtg"eqpuvkvwvkqpcn"tguvtckpvu"
qt"xkqncvg"hwpfcogpvcn"tkijvu"0"0"0"0""Dwv"ykvjkp"vjgug"nkokvcvkqpu"cnn"
ocvvgtu"qh"ogvjqf"ctg"qrgp"vq"vjg"fgvgtokpcvkqp"qh"vjg"jqwug."cpf"
kv"ku"pq"korgcejogpv"qh"vjg"twng"vq"uc{"vjcv"uqog"qvjgt"yc{"yqwnf"
dg"dgvvgt."oqtg"ceewtcvg."qt"gxgp"oqtg"lwuv0"

Id. Jgtg."cu" kp"Ballin." vjgtg"ku"pq"Ðeqpuvkvwvkqpcn"tguvtckpvÑ"qt"Ðhwpfcogpvcn"tkijvÑ"cv" kuuwg0""

Vjgtghqtg." vjg" UgpcvgÓu" twngu" tgictfkpi" uvchhÓu" xqnwpvggtkpi" hqt" ecorckipu" ku" Ðdg{qpf" vjg"

ejcnngpig"qh"cp{"qvjgt"dqf{0Ñ""Id. cv"70"""

Powell v. McCormack." 5;7" W0U0" 6:8" *3;8;+" fggogf" lwuvkekcdng" c" hqtogt" eqpitguuocpÓu"

ejcnngpig"vq"jku"gzenwukqp"htqo"vjg"Jqwug"qh"Tgrtgugpvcvkxgu0""Jqygxgt."Nixon v. United States."

728" W0U0" 446" *3;;5+." gzrnckpgf" vjcv" vjg"Powell rnckpvkhhÓu" encko" ycu" lwuvkekcdng" dgecwug" vjg"

gzenwukqp"ycu" itqwpfgf" kp" vjg"JqwugÓu" eqpuvkvwvkqpcn" rqygt" vq" lwfig" vjg" swcnkhkecvkqpu" qh" kvu"

ogodgtu"cpf"ycu"nkokvgf"vq"vjtgg"vgzvwcn"etkvgtkc0" "Id. cv"459="seeW0U0"Eqpuv0"ctv0" K."¸"4."en0"40""

Nixon pqvgf" vjcv"Powell"ycu" lwuvkekcdng"dgecwug"qh" vjg"Ðugrctcvg"rtqxkukqp"urgekh{kpi"vjg"qpn{"

swcnkhkecvkqpu" vjcv" okijv" dg" korqugf" hqt" Jqwug" ogodgtujkr0Ñ" " Id. " Jgtg." cu" kp" Nixon cpf"
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fkuvkpiwkujgf"htqo"Powell."pq"eqpuvkvwvkqpcn"rtqxkukqp"gzrtguun{"nkokvu"vjg"UgpcvgÓu"cwvjqtkv{"kp"

vjg"ocvvgt"cv"jcpf0""

Dgecwug" pq" vgzvwcn" rtqxkukqp" nkokvu" vjg" UgpcvgÓu" cwvjqtkv{" vq" korqug" twngu" tgictfkpi"

ecorckip"xqnwpvggtkuo"d{"Ugpcvg" uvchh." vjg"ocvvgt" ku"eqpuvkvwvkqpcnn{"eqookvvgf" vq" vjg"Ugpcvg0""

Vjg"Eqwtv"fgenkpgu"vq"kpvgthgtg"ykvj"vjg"UgpcvgÓu"kpvgtpcn"rtqeggfkpiu0"

CONCLUSION

Fghgpfcpvu" Ugpcvqt" Okvej" OeEqppgnn" cpf" Xkeg" Rtgukfgpv" Lqugrj" T0" Dkfgp." Lt0" jcxg"

oqxgf"vq"fkuokuu"cnn"enckou"cuugtvgf"cickpuv"vjgo"d{"Rnckpvkhh"Uvgxg"Uejqpdgti0""" Kp" nkijv" qh" vjg"

rtqegfwtcn" dcttkgtu" fkuewuugf" cdqxg." vjg" Eqwtv" pggf" pqv" eqpukfgt" RnckpvkhhÓu" tgockpkpi"

ctiwogpvu0" " Hqt" vjg" hqtgiqkpi" tgcuqpu." FghgpfcpvuÓ" Oqvkqp" vq" Fkuokuu" ku" ITCPVGF0" " Cp"

crrtqrtkcvg"qtfgt"yknn"kuuwg0"

"
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