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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

CHICAGO MOTORS, LLC
d/b/a SPEED AUTO SALES PLAINTIFF

V. NO.3:13-CV-00356-CRS

APEX INSURANCE AGENCY
INTERNATIONAL, INC. and
STATE NATIONAL INSURANCE COMPANY, INC. DEFENDANTS

MEMORANDUM OPINION

This matter is before the court on the rantof the defendant, Apex Insurance Agency
International, Inc. (“Apex Insurance”), to disssiclaims against it pursueto Federal Rule of
Civil Procedure 12(b)(6). (DN 6 he plaintiff, Chicago Motors, LLC d/b/a Speed Auto Sales,
has filed a response to Apex Insurance’s matizi 9), to which Apex Insurance has replied
(DN 11)! The matter is now ripe for adjudication. For the reasons set forth below, the court will
grant Apex Insurance’s motion to dismiss (DN 6).

.

Chicago Motors LLC d/b/a Speed Ausales (hereinafter, “Chicago—Speédijvns a

used car lot located in Louisville, Kentucldpex Insurance appears to have prepared a

“Commercial Insurance Proposal” on December 14, 2011 for Chicago—Speed. The following

! Chicago Motors also filed a motion for a hearinglemotion to dismiss. (DN 13). However, “dispositive

motions are routinely decided on papers filed by the parties, without oral argurBeots V. Metro. Health Corp

234 F. App’x. 341 (6th Cir. 2007) (unpublished). As both parties have aégghbaefed the issues before the court,
the court does not need oral argument to decide thematiosuch, we will deny the motion for a hearing (DN 13).

2 The First Amended Complaint indicates that Speed B8ates is the fictitious business name of Chicago Motors.
The parties do not dispute that Chicago Motors has standing to bring claims on behalficA@pegales.

Accordingly, the court will refer to the plaintiff as Chicago—Speed for the purposes of this Memorandum Opinion.
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month, State National Insurancer@pany, Inc. (“State Nationaf)ssued a Commercial Lines
Policy to Chicago—SpeeSfitate National is listed on the Policyleclaration page as the insurer,
and Apex Insurance’s name does appear anywhere on the Policy.

Chicago—Speed submitted a claim for insuealpenefits under the Policy after its used
car inventory was damaged by a hail storm imil&012. After it was informed that it would not
receive the coverage that itegedly expected under the PglicChicago—Speed brought this
action in Jefferson County, Kentucky, Circuib@t. Although the complaint initially named
Apex Insurance as the sole defendant, Chicagee® subsequently amended the complaint to
name State National as additional defendant.

In the amended complaint, Chicago—Speed brings claims against both Apex Insurance
and State National for breach of contract, negiae, bad faith, and violation of the Kentucky
Unfair Claims Settlement Practices Act. Chica§peed seeks damages and a declaration that it
is entitled to its reasonable expectation@farage because, according to Chicago—Speed, the
Policy allegedly contains a “coinsurance” caitidn that unreasonably reduces the coverage
limits. Apex Insurance removed the action to ttuart on the basis of odliversity jurisdiction
and refiled the motion to dismiss that it had jprasly submitted to the Jefferson Circuit Court.

.

A pleading must contain aliert and plain statement tife claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. §23) During the pleading aye, the plaintiff must
provide factual allegations thate “enough to raise a right to edlabove the speculative level”
and “state a claim to reliefahis plausible on its faceBell Atlantic Corp. v. Twombjy650 U.S.

544, 555, 570 (2007). In ruling on a Ra&(b)(6) motion to dismiss for failure to state a claim, a

® A summons was issued as to State National on January 2, 2014, but State National has neidyahente
appearance in this action.
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court must “construe the complaint in the ligmbst favorable to platiff’ and “accept all well-
pled factual allegations as true[4lbrecht v. Treon617 F.3d 890, 893 (6th Cir. 2010) (internal
marks omitted) (citingAshcroft v. Igbal556 U.S. 662 (2009),eague of United Latin Am.
Citizens v. Bredeseb00 F.3d 523, 527 (6th Cir. 2007)). Y&he tenet that a court must accept
as true all of the alleggans contained in a complaint is indjcable to legatonclusions,” and
“[tihreadbare recitals of the elements of a cause of adigported by mere conclusory
statements, do not sufficeAshcroft 556 U.S. at 678 (citation omitted). “[T]o survive a motion
to dismiss, the complaint must contain eittigect or inferential allegations respecting all
material elements” of the offenda.re Travel Agent Comm’n Antitrust Litjgo83 F.3d 896, 903
(6th Cir. 2009) (citation omitted).

Generally, a court may not consider mattarsside the pleadings when ruling on a Rule
12(b)(6) motion to dismiss without converting the motion into one for summary judghfent.
Silverton Indus. L.P. v. Sohi@43 F. App’'x 82, 86—87 (6th Cir. 200B8geFed. R. Civ. P. 12(d)
(“If, on a motion under Rule 12(b)(6) or 12(c), medteutside the pleadingse presented to and
not excluded by the court, the motion mustreated as one for summary judgment under Rule
56. All parties must be given a reasonable opportdaifyresent all the material that is pertinent
to the motion.”). However, “when a document is redd to in the complaint and is central to the
plaintiff's claim . . . [,] the defendant may submit an authentic copy [of the document] to the
court to be considered on a motion to dismasel the court’s consideration of the document
does not require conversion of thetioo to one for summary judgmentsreenberg v. Life Ins.

Co. of Va, 177 F.3d 507, 514 (6th Cir. 1999) (quotation omitted).



[,

The amended complaint seeks to bring claims against both Apex Insurance and State
National for breach of contract, negligence] laith, and violation of the Kentucky Unfair
Claims Settlement Practices Act, KRS 8§ 304.12-2BCSPA”"), in addition to a declaration
that Chicago—Speed is entitled to its reasonakpectation of coverageder the Policy in
accordance with the principles develope@idwell v. Shelter Mut. Ins. Cd367 S.W.3d 585
(Ky. 2012). We will address each of these claimwaspex Insurance to determine if they can
survive Apex Insurance’s motion to dismiss. However, we make no determination as to the
viability of the claims asserted aigst State National in this action.

A. Breach of Contract

In the amended complaint, Chicago—Speéshak that it was damaged as a “direct and
proximate cause of Defendant Apex’s breachaicy[.]” (Am. Compl., DN 1-13, p. 6). Apex
Insurance argues that this breach of contraghataust be dismissed because Apex Insurance is
not a party to the insurance policy issue€lticago—Speed. Apex Insurance submitted a copy of
the Policy with its motion to dismiss. AlthougtetRolicy was not attached as an exhibit to the
amended complaint, the court may consider dogument in ruling on the motion because it is
referenced in the amended complaint enckntral to Chicago—Speed’s claifeenberg 177
F.3d at 514.

Under Kentucky law, parties may only sue ddoreach of contract if privity of contract
existed.Presnell Constr. Managers, Inc. v. EH Constr., .134 S.W.3d 575, 579 (Ky. 2004)
(internal marks and citations omitted) (citingaBk’s Law Dictionary for the proposition that
“[p]rivity of contract is ‘[t]herelationship between partiesaaontract, allowing them to sue

each other but preventing a third party from danodj). If a plaintiff is not a party to the



contract, he or she has no right toaeer damages for the contract’s bred@tvensboro Mercy
Health Sys., Inc. v. Willis N. Am., In2009 WL 1405172, *3 (W.D. X May 18, 2009) (citing
17A Am. Jur. 2d Contracts 8§ 425 (1991)).

In this action, the Policy’s declarationgganames “State National Insurance Company,
Inc.”; Apex Insurance’s name does not ap@eaiwhere in or on thBolicy. Thus, the only
parties to the contract at issue in this@ttre State National and iCahgo—Speed. Accordingly,
Chicago—Speed has no right to recover damaigasApex Insurance for its breach of the
insurance contract because Apex Insgeais not a party to the contraSee Daugherty v. Am.
Express Cq.485 F. App’x 746, 748 (6th Cir. 201@)npublished) (declining to hold an
insurance plan solicitor liable fdreach of an insurance contract because the policy did not list
the plan solicitor as the “insurer”).

Chicago—Speedisoargueghat the Commercial Insuram®roposal dated December 14,
2011, which Apex Insurance appears to have prepared and submitted to Chicago—Speed prior to
the issuance of the Policy, constitutes a @mtrAccording to Chicago—Speed, Apex Insurance
violated the terms of the Commercial InsuraReceposal when it allegedly failed to secure the
insurance coverage that it promised to prec Although the amendedmplaint alleges that
Apex Insurance was in breach of the “polidjpe amended complaint does not specifically
allege that Apex Insurance was in breacthefCommercial Insurance Proposal. Nevertheless,
the court will address Chicago—Speed’s argurasrib Apex Insurance’s alleged breach of the
Commercial Insurance Propos@he Commercial Insurance Propbgvas not attached to the
amended complaint, but the court may considierrtiling on the motion to dismiss because it is
referenced in the amended complaint enckntral to Chicago—Speed’s claifeenberg 177

F.3d at 514.



Even if we assume that the Commerciaulance Proposal constituted a valid contract,
Apex Insurance cannot be said to be in breddhat contract because the terms in the
Commercial Insurance Proposal are similarrdf identical—to the terms contained in the
Policy issued to Chicago—Speed. The Comna¢tnosurance Proposal, which Chicago—Speed’s
representative signed on January 6, 2012, is a one-page document that lists the proposed
commercial garage/automobile limits, the praggbdealers physical damage coverage, the
proposed garage keepers coveragel the total estiated annual premium. With the exception
of the total estimated annual premium amourd,téims contained in¢hCommercial Insurance
Proposal are the same as those contained in the Policy.

Nevertheless, Chicago—Speed claims th@Gbmmercial Insurance Proposal stated that
there would be “open lot” coveratef $100,000 (Each Accidergnd $300,000 (Other Than
Auto Annual Aggregate). In the Commerciastmance Proposal, this provision is entitled
“Commercial Garage / Automobile Limits wittate Ins Co (Admitted)” for claims involving
“Bodily Injury & Property Damagé Chicago—Speed claims thiaie Policy failed to adopt these
coverage limits and instead provided foryof850,000 in coverage. However, the Policy’s
declaration pages state that the liabitibyerage limit for each “accident” in “Garage
Operations” is $100,000 Auto Only, and thgagate limit for “acaents” in “Garage
Operations” is $300,000. These terms appear to comporthvetterms contained in the

Commercial Insurance Proposal’s “Commer@arage / Automobile Limits” sectioh.

* Chicago—Speed has not provided the court with a definition of “open lot” coverage, and the court is unable to
divine the meaning of that term as used by Chicago—Speed.

® In its responsive brief (DN 9), Chicago—Speed alleges for the first time in this action that the Commercial
Insurance Proposal provided for a coverage limit of $250,000 for what Chicago—Speed efégatage keepers
property damage.” Chicago—Speed contends that the Policy erroneously listed the “physical property coverage
nonreporting basis” as $50,000, in direct contravention to the terms of the Commergiahée Proposal. A

motion to dismiss tests the legal sufficiency of the complgid. R. Civ. P. 12(b)(6). As these arguments were not
raised in the complaint, the court will not address them here.
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Therefore, the amended complaint fails to statkaian against Apex Insurance for breach of the
Policy or breach of the Commercial Insurance Proposal.

B. Negligence

Chicago—Speed alleges that Apex Insuramae negligent in failing to provide coverage
on its hail damage claim. Apex Insurance contehdsthis negligence claim must be dismissed
because Apex did not owe a duty to Chicago—Speed.

To maintain a negligencetaan under Kentucky law, a platiff must show the following
elements: “(1) a duty on the part of the defengdé) a breach of that dytand (3) consequent
injury.” Mullins v. Commonwealth Life Ins. C839 S.W.2d 245, 247 (Ky. 1992) (citifig
Cent. R.R. v. Vinced12 S.W.2d 874, 876 (Ky. 1967)). “Tiseipreme Court of Kentucky has
held that, in general, insurance brokers and agemsonly a standard duty of reasonable care to
their clients.”Helton v. Am. Gen. Life Ins. C&®46 F. Supp. 2d 695, 708 (W.D. Ky. 2013)
(citing Associated Ins. Serv., Inc. v. Garcdd7 S.W.3d 58, 63 (Ky. 2010)). Kentucky courts
have recognized that “an insurer may assumeatdwadvise an insured when: (1) he expressly
undertakes to advise the insured; or (2)nnaliedly undertakes tadvise the insuredMullins,

839 S.W.2d at 248 (citation omitted).

The parties do not allege that Apex Irsce expressly assumed a duty to advise
Chicago—Speed. Therefore, we will only consider whether Apex Insurance impliedly assumed a
duty to advise Chicago—Speed. “An implied asption of duty may be present when: (1) the
insured pays the insurance agent consideration beyond a mererpayjrthe premium . . . ; (2)
there is a course of dealing over an extenukriod of time which wuld put an objectively
reasonable insurance agent on ndtieg his advice is being sougdarelied on . . . ; or (3) the

insured clearly makes a request for advite. {internal marks and citations omitted).



In the case at bar, there is no allegratihat Chicago—Speed gave Apex Insurance
additional consideration, nor is it alleged ttieg parties had an extended course of dealing.
Further, the parties have nolegjed that Chicago—Speed made a clear request to Apex Insurance
for advice. Thus, there are no faak allegations that could estish an implied duty on the part
of Apex Insurance. In the absence of a dutg,dburt is unable to find that Chicago—Speed’s
claim against Apex Insuranéer negligence can stand.

Moreover, the court notes that the Comnedritisurance Proposal contains a disclaimer
that the Proposal is not a policgntract because it is no more than a generatigésa of the
coverage that is available. THesclaimer further states thabjply an issued policy contract
should be read for actual coverages and exclusions.”

C. Bad Faith and Violation of the UCSPA

Chicago—Speed also brings claims agaipsix Insurance for common law bad faith and
violation of the UCSPA. The reqemments for establishing bad faith are the same under both the
common law and the UCSPBRavidson v. Am. Freightways, In@5 S.W.3d 94, 100 (Ky. 2000)
(quoting KRS 8§ 304.1-040). The Kentucky Supredoert has held that “the UCSPA was
clearly intended to regulate the conduct of insurance compahdeat’96. Thus, “the UCSPA
and the tort of ‘bad faith’ applonly to those persons ortéies (and their agents) who are
‘engaged . . . in the business of eimg into contract®f insurance.”ld. at 102.

The parties dispute whether éplnsurance is “engaged .in.the business of entering
into contracts of insurance” and therefoubjsct to suit under the UCSPA. In the amended
complaint, Apex Insurance is alleged to havd slee Policy to Chicago—Speed, and in doing so
failed to procure the coverage limits that Chiza8peed allegedly expected to receive. Although

Apex Insurance is named on the Commercial InszgdProposal, it is not listed anywhere on the



Policy. Rather, State National is listed as #seier of the Policy. Even if, as Chicago—Speed
claims, Apex Insurance does issitber insurance policies in theope of its services, in this
case it appears to have been gagsacting as an agent or brok&he facts as presented to the
court thus far do not suggest that Apex Insurange anything other than an insurance agent or
broker in this actiofi.

The question then becomes whether the UC&femplates a suit against an insurance
agent or broker. Apex Insurance citeestern Leasing, Inc. v. Acordia of Ky., [r2010 Ky.
App. LEXIS 81, 2010 WL 1814959 (Ky. Ct. App. May 7, 2010) for the proposition that an
insurance agent or broker is tiable to an insured under the UGSRN that case, an insurance
broker issued a certificate of insmce that contained affirmativeisrepresentations and errors.
Id. at *1-2. The predecessor-in-irgst to the company to whom the misrepresentations were
made brought claims against the brokerifad faith and violation of the UCSPH. at *6. The
Kentucky Court of Appeals determined that thelkar was an agent of the insured and could not
be considered an insurance company or amtagf an insurance ogpany under the UCSPAd.
at *26-27. The court held that the broker was “aletthe scope of persons who are intended to
be regulated under the UCSPAd. (noting thatdictain Davidson v. Am. Freightways, In@5
S.W.3d 94, 100 (Ky. 2000) suggests that becaseeds are not subject to the UCSPA,
insurance brokers should not be subject to th&RKCbecause they are agents of the insured).

Chicago—Speed is apparently in agment with Apex Insurance that téestern Leasing
court held that an Burance agent or broker is not liable to an insured under the UCSPA.

Because Chicago—Speed does not seem to disatitfgbx Insurance was an insurance agent or

® In fact, Chicago—Speed refers toekgnsurance as an insurance agetroker in its pleadings. The amended
complaint identifies Apex Insurance is an “insurance aged/or provider,” and as “agent Apex.” (Am. Compl.,

DN 1-13, 11 2, 7). In its responsive brief, Chicago—Spegdssthat “Defendant Apex is believed to have served as
insurance agent/broker in the transaction which is the subject of this litigation.” (DN 9, p. 2).
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broker, the court finds that Apérsurance is not subject taettd CSPA. This conclusion is also
supported by case law which suggests that privigootract is necessary for liability to attach
under the UCSPA because bad faith actions derive from the fiduciary duty that an insurance
company owes to its insurexhder the insurance contraSee Daugherty v. Am. Express,Co.
2010 WL 4683758, *3 (W.D. Ky. Nov. 12, 201®armland Mut. Ins. Co. v. JohnsoB6
S.W.3d 368, 380 (Ky. 2000). The claims against Ajpesxirance for bad faith and violation of
the UCSPA derive from the Policy issued bgt8tNational. Because Apex Insurance was not a
party to the policy, Apex Insurance was not iivigy of contract with Chicago—Speed and owed
no fiduciary duty to Chicago—Speed under that poltge Daugherty2010 WL 4683758, at *3—
4 (dismissing claims against solicitors of irece policies becausesthhad no contractual
obligation under the policyRay Jones Trucking, Inc. v. Ky. Auto. Ins. R&007 WL 1309616,
*3 (E.D. Ky. May 4, 2007) (holding t plaintiffs could not asseatbad faith claim against an
entity statutorily organized to provide insuraraoverage because the entity did not execute the
insurance contract from which the bad faithrdsiarose). Accordingly, Chicago—Speed’s claims
against Apex Insurance for bad faith and wioka of the UCSPA fail as a matter of law.

D. Declaratory Judgment

In addition to the other requested relief, €go—Speed requests a declaration that it is
entitled to its reasonable expectatiorcoferage in the amount of $100,000 or $300,000,
pursuant to the doctrine ofasonable expectations aBidiwell v. Shelter Mut. Ins. Ca367
S.W.3d 585 (Ky. 2012). Chicago—Speed arguestkigaPolicy contained a “coinsurance”
calculation that reduced the coverage limits ocldagn. Because this calculation was allegedly
“buried” in the Policy, Chicago—Speed contends thas insufficiently plain and clear to defeat

[Chicago—Speed’s] reasonabbegectation” of coveraged. at 592.
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We have already determined that Apex hasige was not a party to the Policy. As such,
Apex Insurance cannot be held liable fay alleged misrepresetitans or hidden terms
contained therein. Therefore, Chicago—Speed’s stdaedeclaratory relief must fail as to Apex
Insurance.

E. Additional Claims

Finally, Chicago—Speed appears to assethifirst time in its responsive brief that
Apex Insurance violated Kentucky statutes tiegfuire insurance agents and brokers to be
licensed by the Commonwealth of Kentu@kyd that this violation is negligenper se
Chicago—Speed also contends that Apex Insgrdailed to respond to discovery requests when
the action was pending before the Jefferson @if@ourt. Chicago—Speed did not include these
claims in its amended complaint, and it careféect further amendments to the complaint by
including these claims for the ftrme in its responsive brief. €nefore, the court will not grant
relief to Chicago—Speed on these claims.

V.

For the reasons set forth herein this datd the court beingtherwise sufficiently
advised] T ISHEREBY ORDERED that Apex Insurance’s motion to dismiss (DN 6) is
GRANTED, and Counts V, VI, VII, VIII, and IX of Chicago—Speed’s amended complaint are
herebyDI SMISSED as to Apex Insurance. Chicago—Spsexdotion for a hearing on the motion
to dismiss (DN 13) i®ENIED. A separate order will be entered this date in accordance with
this Memorandum Opinion.

February 26, 2014

Charles R. Simpson 111, Senior Judge
United States District Court
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